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Federal Communications Commission 


DA 12-1010 


Before the 

Federal Communications Commission 
Washington, D.C. 20554 


) 

In the Matter of ) 

) 

Stratos Offshore Services Company, an ) 

indirect, wholly-owned subsidiary of ) 

Inmarsat pic ) 


File No.: EB-10-SE-132 
Acct. No.: 201232100031 
FRN: 0002147353 


ORDER 


Adopted: July 13,2012 Released: July 13, 2012 

By the Chief, Enforcement Bureau: 

1. In this Order, we adopt the attached Consent Decree entered into between the 
Enforcement Bureau (Bureau) of the Federal Communications Commission (Commission) and 
Stratos Offshore Services Company, an indirect, wholly-owned subsidiary of Inmarsat pic 
(SOSCO). The Consent Decree resolves and terminates the Bureau’s investigation into SOSCO’s 
compliance with Section 301 of the Communications Act of 1934, as amended (Act), 1 and 
Section 1.903(a) of the Commission’s rules (Rules), 2 pertaining to the apparent operation of 
certain Wireless Communications Service fixed base transmitters from locations outside of their 
authorized service areas. 

2. The Bureau and SOSCO have negotiated a Consent Decree that resolves this 
matter. A copy of the Consent Decree is attached hereto and incorporated herein by reference. 

3. After reviewing the terms of the Consent Decree and evaluating the facts before 
us, we find that the public interest would be served by adopting the Consent Decree and 
terminating the investigation. 

4. In the absence of material new evidence relating to this matter, we conclude that 
our investigation raises no substantial or material questions of fact as to whether SOSCO 
possesses the basic qualifications, including those related to character, to hold or obtain any 
Commission license or authorization. 

5. Accordingly, IT IS ORDERED that, pursuant to Section 4(i) of the Act, 3 and 
Sections 0.111 and 0.311 of the Rules, 4 the Consent Decree attached to this Order IS 

ADOPTED. 


‘47 U.S.C. $301. 

2 47 C.F.R. $ 1.903(a). 

3 47 U.S.C. § 154(i). 

4 47 C.F.R. 0.111,0.311. 
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6. IT IS FURTHER ORDERED that the above-captioned investigation IS 

TERMINATED. 

7. IT IS FURTHER ORDERED that a copy of this Order and Consent Decree 
shall be sent by first class mail and certified mail, return receipt requested, to Bruce Henoch, Vice 
President and General Counsel, Stratos Offshore Services Company, 6550 Rock Spring Drive, 
Suite 650, Bethesda, MD 20817, as well as to Christine M. Crowe. Esq., counsel for Stratos 
Offshore Services Company, Wilkinson Barker Knauer, LLP, 2300 N Street, N.W., Suite 700, 
Washington, D.C. 20037-1128. 


FEDERAL COMMUNICATIONS COMMISSION 


P. Michele Ellison 
Chief. Enforcement Bureau 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) File No.: EB-IO-SE-132 

Stratos Offshore Services Company, an ) 

indirect, wholly-owned subsidiary of ) Acct. No.: 201232100031 

Inmarsat pic ) 

) FRN: 0002147353 

) 

CONSENT DECREE 

The Enforcement Bureau of the Federal Communications Commission and Stratos 
Offshore Services Company, by their respective authorized representatives, hereby enter into this 
Consent Decree for the purpose of terminating the Enforcement Bureau’s investigation into 
possible violations of Section 301 of the Communications Act of 1934, as amended, 1 and Section 
1.903(a) of the Commission’s rules, 2 with respect to the apparent unauthorized operation of 
certain Wireless Communications Service fixed base transmitters from locations outside of their 
authorized service area in the Gulf of Mexico. 

I. DEFINITIONS 

1. For the purposes of this Consent Decree, the following definitions shall apply: 

(a) “Act*’ means the Communications Act of 1934, as amended, 47 
U.S.C. §§151 etseq. 

(b) “Adopting Order” means an order of the Bureau adopting the 
terms of this Consent Decree without change, addition, deletion, 
or modification. 

(c) “Bureau” means the Enforcement Bureau of the Federal 
Communications Commission. 

(d) “Commission” and “FCC” mean the Federal Communications 
Commission and all of its bureaus and offices. 

(e) “Communications Laws” means collectively, the Act, the Rules, 
and the published and promulgated orders and decisions of the 
Commission to which Stratos is subject by virtue of its business 
activities, including but not limited to, the Licensing Rules. 


'47 U.S.C. §301. 

2 47 C.F.R. § 1.903(a). 
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(0 “Compliance Plan” means the compliance obligations, program, 
and procedures described in this Consent Decree at paragraph 9. 

(g) “Covered Employees” means all employees and agents of SOSCO 
who perform duties, or supervise, oversee, or manage the 
performance of duties that relate to SOSCO ? s responsibilities 
under the Licensing Rules. 

(h) “Effective Date” means the date on which the Bureau releases the 
Adopting Order. 

(i) “Investigation” means the investigation commenced by the 
Bureau into SOSCO’s apparent violations of the Licensing Rules, 
pursuant to a referral from the Wireless Telecommunications 
Bureau in August of 2010 regarding the apparent unauthorized 
operation of stations KNLB212, KNLB319, K.NLB320. and 
KNLB32L 

(j) “Licensing Rules” means Section 301 of the Act and Section 
1.903(a) of the Rules, and other Communications Laws that 
prohibit the use or operation of a wireless radio station without a 
valid Commission authorization or in a manner inconsistent with 
such authorization. 

(k) “Operating Procedures” means the standard, internal operating 
procedures and compliance policies established by SOSCO to 
implement the Compliance Plan. 

(l) “Parties” means SOSCO and the Bureau, each of which is a 
“Party.” 

(m) “SOSCO” means Stratos Offshore Services Company, an indirect, 
wholly-owned subsidiary of Inmarsat pic, its predecessors-in- 
interest and successors-in-interest. 

(n) “Rules” means the Commission’s regulations found in Title 47 of 
the Code of Federal Regulations. 

II. BACKGROUND 

2. Section 301 of the Act’ and Section 1.903(a) of the Rules 4 prohibit the use or 
operation of any apparatus for the transmission of energy or communications or signals by 
wireless radio stations except under and in accordance with an authorization granted by the 
Commission. 


5 47 U.S.C. § 301. 

4 47 C.F.R. $ 1.903(a). 
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3. SOSCO holds licenses for the operation of 2.3 GHz Wireless Communications 
Service systems with the following call signs: (1) KNLB212, (2) KNLB319. (3) KNLB320. and 
(4) K.NLB321. 5 These licenses permit SOSCO to deploy facilities within the Gulf of Mexico 
service area, which “extends from 12 nautical miles off the U.S. Gulf coast outward into the 
Gulf.” 6 In the fall of 2009. SOSCO discovered that certain of its fixed base transmitters were 
operating within 12 nautical miles of the U.S. Gulf Coast without valid Commission 
authorization. SOSCO thereafter contacted each of the licensees in those coastal areas to seek 
their consent to SOSCO requesting Special Temporary Authority (STA) from the Commission to 
continue to operate those transmitters on a temporary basis. Shortly after securing the consents of 
those coastal area licensees, on February 22. 2010. SOSCO voluntarily disclosed the 
unauthorized operation, filing a request for STA with the Wireless Telecommunications Bureau 
(WTB) seeking to operate the unauthorized fixed base transmitters for a period of 180 days. 7 
After granting the STA on July 9, 2010, WTB referred this matter to the Bureau on August 11, 
2010 for investigation and possible enforcement action. The Bureau and SOSCO entered into 
tolling agreements to toll the statute of limitations. 8 

III. TERMS OF AGREEMENT 

4. Adopting Order . The Parties agree that the provisions of this Consent Decree 
shall be subject to final approval by the Bureau by incorporation of such provisions by reference 
in the Adopting Order. 

5. Jurisdiction . SOSCO agrees that the Bureau has jurisdiction over it and the 
matters contained in this Consent Decree and that the Bureau has the authority to enter into and 
adopt this Consent Decree. 

6. Effective Date: Violations . The Parties agree that this Consent Decree shall 
become effective on the Effective Date as defined herein. As of the Effective Date, the Adopting 
Order and this Consent Decree shall have the same force and effect as any other order of the 
Commission. Any violation of the Adopting Order or of the terms of this Consent Decree shall 
constitute a separate violation of a Commission order, entitling the Commission to exercise any 
rights and remedies attendant to the enforcement of a Commission order. 

7. Termination of Investigation . In express reliance on the covenants and 
representations in this Consent Decree and to avoid further expenditure of public resources, the 
Bureau agrees to terminate the Investigation. In consideration for the termination of the 
Investigation, SOSCO agrees to the terms, conditions, and procedures contained herein. The 
Bureau further agrees that in the absence of new material evidence, the Bureau will not use the 
facts developed in the Investigation through the Effective Date, or the existence of this Consent 



b 


n • 

c5 



— 3 


' See File No. 0000057349. 

6 47 C.F.R. § 27.6(a)(2). 

7 See File No. 0004135160 (filed Feb. 22, 2010. amended June J, 2010 and June 21, 2010. granted July 
9, 2010); Special Temporary Authorizations, call signs WQMD892, WQMD893, WQMD894, WQMD895. 
and WQMD896. 

8 See. e g.. Tolling Agreement Extension, File No. EB-IO-SE-132, executed by and between John D. 
Poutasse, Chief. Spectrum Enforcement Division, FCC Enforcement Bureau, and Bruce Henoch, General 
Counsel. Stralos Offshore Serv ices Company (Mar. 30, 2012). 
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Decree, to institute on its own motion any new proceeding, formal or informal, or take any action 
on its own motion against SOSCO concerning the matters that were the subject of the 
Investigation. The Bureau also agrees that in the absence of new material evidence it will not use 
the facts developed in the Investigation through the Effective Date, or the existence of this 
Consent Decree, to institute on its own motion any proceeding, formal or informal, or take any 
action on its own motion against SOSCO with respect to SOSCO’s basic qualifications, including 
its character qualifications, to be a Commission licensee or to hold Commission licenses or 
authorizations. 

8. Compliance Officer . Within thirty (30) calendar days after the Effective Date. 
SOSCO shall designate a senior corporate manager with the requisite corporate and 
organizational authority to serve as Compliance Officer and to discharge the duties set forth 
below. The Compliance Officer shall be responsible for developing, implementing, and 
administering the Compliance Plan and ensuring that SOSCO complies with the terms and 
conditions of the Compliance Plan and this Consent Decree. In addition to the general knowledge 
of the Communications Laws necessary to discharge his/her duties under this Consent Decree, the 
Compliance Officer shall have specific knowledge of the Licensing Rules prior to assuming 
his/her duties. 

9. Compliance Flan . For purposes of settling the matters set forth herein, SOSCO 
agrees that it shall within sixty (60) calendar days after the Effective Date, develop and 
implement a Compliance Plan designed to ensure future compliance with the Communications 
Laws and with the terms and conditions of this Consent Decree. With respect to the Licensing 
Rules, SOSCO shall implement the following procedures: 

(a) Operating Procedures on Licensing Rules . Within sixty (60) calendar 
days after the Effective Date, SOSCO shall establish Operating 
Procedures that all Covered Employees must follow to help ensure 
SOSCO’s compliance with the Licensing Rules. SOSCO’s Operating 
Procedures shall include internal procedures and policies specifically 
designed to ensure that SOSCO obtains any required Commission 
authorizations prior to commencing operations on any frequencies and 
that SOSCO’s operations on such frequencies are consistent with such 
Commission authorizations. 

(b) Compliance Manual . Within sixty (60) calendar days after the 
Effective Date, the Compliance Officer shall develop and distribute a 
Compliance Manual to all Covered Employees. The Compliance Manual 
shall explain the Licensing Rules and set forth the Operating Procedures 
that Covered Employees shall follow to help ensure SOSCO’s 
compliance with the Licensing Rules. SOSCO shall periodically review 
and revise the Compliance Manual as necessary to ensure that the 
information set forth therein remains current and complete. SOSCO 
shall distribute any revisions to the Compliance Manual promptly to all 
Covered Employees. 

(c) Compliance Training Program . SOSCO shall establish and implement 
a Compliance Training Program on compliance with the Licensing Rules 
and the Operating Procedures. As part of the Compliance Training 
Program, Covered Employees shall be advised of SOSCO’s obligation to 
report any noncompliance with the Licensing Rules under paragraph 10 
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of this Consent Decree and shall be instructed on how to disclose 
noncompliance to the Compliance Officer. All Covered Employees shall 
be trained pursuant to the Compliance Training Program within sixty 
(60) calendar days after the Effective Date, except that any person who 
becomes a Covered Employee at any time after the Effective Date shall 
be trained within thirty (30) calendar days after the date such person 
becomes a Covered Employee. SOSCO shall repeat the compliance 
training on an annual basis and shall periodically review and revise the 
Compliance Training Program as necessary to ensure that it remains 
current and complete and to enhance its effectiveness. 

10. Reporting Noncompliance . SOSCO shall report any noncompliance with the 
Licensing Rules and with the terms and conditions of this Consent Decree within fifteen (15) 
calendar days after the discovery of such noncompliance. Such reports shall include a detailed 
explanation of (i) each instance of noncompliance; (ii) the steps that SOSCO has taken or will 
take to remedy such noncompliance; (iii) the schedule on which such remedial actions will be 
taken; and (iv) the steps that SOSCO has taken or will take to prevent the recurrence of any such 
noncompliance. All such reports of noncompliance shall be submitted to the Chief, Spectrum 
Enforcement Division, Enforcement Bureau. Federal Communications Commission, 445 12th 
Street, S.W., Room 3-C366, Washington, D.C. 20554, with a copy submitted electronically to 
Jennifer Burton at Jennifer.Burton@fcc.gov and JoAnn Lucanik at JoAnn.Lucanik@fcc.gov. 

11. Compliance Reports . SOSCO shall file Compliance Reports with the 
Commission ninety (90) calendar days after the Effective Date, twelve (12) months after the 
Effective Date, and twenty-four (24) months after the Effective Date. 

(a) Each compliance report shall include a detailed description of SOSCO's 
efforts during the relevant period to comply with the terms and 
conditions of this Consent Decree and the Licensing Rules. In addition, 
each Compliance Report shall include a certification by the Compliance 
Officer, as an agent of and on behalf of SOSCO, stating that the 
Compliance Officer has personal knowledge that SOSCO (i) has 
established and implemented the Compliance Plan; (ii) has utilized the 
Operating Procedures since the implementation of the Compliance Plan; 
and (iii) is not aware of any instances of noncompliance with the terms 
and conditions of this Consent Decree, including the reporting 
obligations set forth in paragraph 10 hereof. 

(b) The Compliance Officer's certification shall be accompanied by a 
statement explaining the basis for such certification and must comply 
with Section 1.16 of the Rules 9 and be subscribed to as true under 
penalty of perjury in substantially the form set forth therein. 

(c) If the Compliance Officer cannot provide the requisite certification, the 
Compliance Officer, as an agent of and on behalf of SOSCO, shall 
provide the Commission with a detailed explanation of the reason! s) why 
and describe fully (i) each instance of noncompliance; (ii) the steps that 
SOSCO has taken or will take to remedy such noncompliance, including 


9 47 C.F.R. § 1.16. 
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the schedule on which proposed remedial actions will be taken: and (iii) 
the steps that SOSCO has taken or will take to prevent the recurrence of 
any such noncompliance, including the schedule on which such 
preventive action will be taken. 

(d) All Compliance Reports shall be submitted to the Chief, Spectrum 

Enforcement Division, Enforcement Bureau, Federal Communications 
Commission. 445 12th Street, S.W., Room 3-C366, Washington, D.C. 
20554, with a copy submitted electronically to Jennifer Burton at 
Jennifer.Burton@fcc.gov and to JoAnn Lucanik at 
JoAnn.Lucanik@fcc.gov. 

12. Termination Date . Unless stated otherwise, the obligations set forth in 
paragraphs 8 through 11 of this Consent Decree shall expire twenty-four (24) months after the 
Effective Date. 

13. Section 208 Complaints: Subsequent Investigations . Nothing in this Consent 
Decree shall prevent the Commission or its delegated authority from adjudicating complaints 
filed pursuant to Section 208 of the Act against SOSCO or its affiliates for alleged violations of 
the Act. or for any other type of alleged misconduct, regardless of when such misconduct took 
place. The Commission’s adjudication of any such complaints will be based solely on the record 
developed in that proceeding. Except as expressly provided in this Consent Decree, this Consent 
Decree shall not prevent the Commission from investigating new evidence of noncompliance by 
SOSCO with the Communications Laws. 

14. Voluntary Contribution . SOSCO agrees that it will make a voluntary 
contribution to the United States Treasury in the amount of Seventy-Five Thousand Dollars 
($75,000) within thirty (30) calendar days after the Effective Date. SOSCO shall also send 
electronic notification of payment to Jennifer Burton at Jennifer.Burton@fcc.gov, JoAnn Lucanik 
at JoAnn.Lucanik@fcc.gov and Samantha Peoples at Sam.Peoples@fcc.gov on the date said 
payment is made. The payment must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Regardless 
of the form of payment, a completed FCC Form 159 (Remittance Advice) must be submitted. 
When completing the FCC Form 159. enter the Account Number in block number 23A (call 
sign/other ID) and enter the letters “FORF” in block number 24A (payment type code). Below 
are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) 
must be mailed to Federal Communications Commission, P.O. Box 979088, St. 
Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - Government 
Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004. receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and 
ensure appropriate crediting of the wired funds, a completed Form 159 must be faxed 
to U.S. Bank at (314) 418-4232 on the same business day the wire transfer is 
initiated. 

• Payment by credit card must be made by providing the required credit card 
information on FCC Form 159 and signing and dating the Form 159 to authorize the 
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credit card payment. The completed Form 159 must then be mailed to Federal 
Communications Commission. P.O. Box 979088, St. Louis. MO 63197-9000. or sent 
via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2-GL, 
1005 Convention Plaza, St. Louis, MO 63101. 

If you have questions regarding payment procedures, please contact the Financial Operations 
Group Help Desk by phone, 1-877-480-3201, or by e mail, ARINQUIRIES^fcc.gov. 

15. Waivers . SOSCO waives any and all rights it may have to seek administrative 
or judicial reconsideration, review, appeal or stay, or to otherwise challenge or contest the 
validity of this Consent Decree and the Adopting Order, provided the Bureau issues an Adopting 
Order as defined herein. SOSCO shall retain the right to challenge Commission interpretation of 
the Consent Decree or any terms contained herein. If either Party (or the United States on behalf 
of the Commission) brings a judicial action to enforce the terms of the Adopting Order, neither 
SOSCO nor the Commission shall contest the validity of the Consent Decree or of the Adopting 
Order, and SOSCO shall waive any statutory' right to a trial de novo. SOSCO hereby agrees to 
waive any claims it may have under the Equal Access to Justice Act, 10 relating to the matters 
addressed in this Consent Decree. 

16. Invalidity . In the event that this Consent Decree in its entirety is rendered 
invalid by any court of competent jurisdiction, it shall become null and void and may not be used 
in any manner in any legal proceeding. 

17. Subsequent Rule or Order . The Parties agree that if any provision of the 
Consent Decree conflicts with any subsequent Rule or order adopted by the Commission (except 
an order specifically intended to revise the terms of this Consent Decree to which SOSCO does 
not expressly consent), that provision will be superseded by such Rule or Commission order. 

1 8. Successors and Assigns . SOSCO agrees that the provisions of this Consent 
Decree shall be binding on its successors, assigns, and transferees. 

19. Final Settlement . The Parties agree and acknowledge that this Consent Decree 
shall constitute a final settlement between the Parties with respect to the Investigation. The 
Parties further agree that this Consent Decree does not constitute either an adjudication on the 
merits or a factual or legal finding or determination regarding any compliance or noncompliance 
with the Communications Laws. 

20. Modifications . This Consent Decree cannot be modified without the advance 
written consent of both Parties. 

21. Paragraph Headings . The headings of the paragraphs in this Consent Decree 
are inserted for convenience only and are not intended to affect the meaning or interpretation of 
this Consent Decree. 

22. Authorized Representative . The individual signing this Consent Decree on 
behalf of SOSCO represents and warrants that he is authorized by SOSCO to execute this 
Consent Decree and to bind SOSCO to the obligations set forth herein. The FCC signatory 


10 Fqual Access to Justice Act, Pub L. No. 96-481. 94 Slat. 2325 (1980) (codified at 5 U.S.C. § 504): 
sec also 47 C.F.R. §§ 1.1501-1.1530. 
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represents that she is signing this Consent Decree in her official capacity and that she is 
authorized to execute this Consent Decree. 

23. Counterparts . This Consent Decree may be signed in any number of 
counterparts (including by facsimile), each of which, when executed and delivered, shall be an 
original, and all of which counterparts together shall constitute one and the same fully executed 
instrument. 


P. Michele Ellison 
Chief 

Enforcement Bureau 


Date 


Bruce Henoch 

Vice President and General Counsel 
Stratos Offshore Services Company 


Date 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

) File No.: EB-10-SE-018 

In the Matter of ) 

) Acct. No.: 201232100029 

Elgato Systems LLC ) 

) FR\: 0021841 176 


ORDER 

Adopted: July 12, 2012 Released: July 13, 2012 

By the Chief, Enforcement Bureau: 

1. In this Order, we adopt the attached Consent Decree entered into between the 
Enforcement Bureau ( Bureau) of the Federal Communications Commission (Commission) and Elgato 
Systems LLC (Elgato). The Consent Decree resolves and terminates the Bureau's investigation into 
Elgato’s compliance with Section 302(b) of the Communications Act of 1934, as amended (Act), 1 and 
Sections 2.803 and 15.19 of the Commission’s rules (Rules) 3 pertaining to the marketing of television 
broadcast receivers. 

2. The Bureau and Elgato have negotiated the Consent Decree that resolves this matter. A 
copy of the Consent Decree is attached hereto and incorporated herein by reference. 

3. After reviewing the terms of the Consent Decree and evaluating the facts before us, we 
find that the public interest would be served by adopting the Consent Decree and terminating the 
investigation. 

4. In the absence of material new evidence relating to this matter, we conclude that our 
investigation raises no substantial or material questions of fact as to whether Elgato possesses the basic 
qualifications, including those related to character, to hold or obtain any Commission license or 
authorization. 

5. Accordingly, IT IS ORDERED that, pursuant to Section 4(i) of the Act. 3 and Sections 
0.111 and 0.311 of the Rules. 4 the Consent Decree attached to this Order IS ADOPTED. 


1 47 U.S.C. § 302a(b). 

2 47 C.F.R. §§ 2.803, 15.19. 

3 47 U.S.C. § 154(i). 

4 47 C.I-.R. §§0.111. 0.311. 
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6. IT IS FURTHER ORDERED that the above-captioned investigation IS 
TERMINATED. 

7. IT IS FURTHER ORDERED that a copy of this Order and Consent Decree shall be 
sent by first class mail and certified mail, return receipt requested, to Adam Steinberg, Vice President of 
Marketing, Elgato Systems LLC, 900 Kearney Street, San Francisco, CA 941.13, and to Jason 
Rademacher, Esq., counsel for Elgato Systems LLC, Dow Lohnes PLLC. 1200 New Hampshire Avenue, 
N.W., Suite 800, Washington, D.C. 20036. 


FEDERAL COMMUNICATIONS COMMISSION 


P. Michele Ellison 
Chief, Enforcement Bureau 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


) File No.: EB-I0-SE-018 

In the Matter of ) 

) Acct.No.: 201232100029 

Elgato Systems LLC ) 

) FRN: 0021841176 


CONSENT DECREE 

The Enforcement Bureau of the Federal Communications Commission and Elgato Systems LLC. 
by their authorized representatives, hereby enter into this Consent Decree for the purpose of terminating 
the Enforcement Bureau’s investigation into possible violations of Section 302(b) of the Communications 
Act of 1934, as amended, 1 and Sections 2.803 and 15.19 of the Commission’s rules : pertaining to the 
marketing of a television broadcast receiver model. 

I. DEFINITIONS 

1. For the purposes of this Consent Decree, the following definitions shall apply: 

(a) “Act" means the Communications Act of 1934, as amended, 47 U.S.C. § 151 ei 
seq. 

(b) “Adopting Order" means an order of the Bureau adopting the terms of this Consent 
Decree without change, addition, deletion, or modification. 

(c) “Bureau" means the Enforcement Bureau of the Federal Communications 
Commission. 

(d) “Communications Laws” means collectively, the Act, the Rules, and the published 
and promulgated orders and decisions of the Commission to which Elgato is 
subject by virtue of its business activities, including but not limited to, the 
Equipment Marketing Rules. 

(e) “Commission" and “FCC" mean the Federal Communications Commission and all 
of its bureaus and offices. 

(f) “Compliance Plan" means the compliance obligations, programs and procedures 
described in this Consent Decree at paragraph 9. 

(g) “Covered Employees" means all employees and agents of Elgato who perform, or 
supervise, oversee, or manage the performance of, duties that relate to Elgato’s 
responsibilities under the Equipment Marketing Rules. 



r 


* 

‘V* 


r* * 

B 


' 47 U.S.C. § 302a(b). 

2 47 C.F.R. §§ 2.803, 15.19. 
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(h) “Effective Date” means the date on which the Bureau releases the Adopting Order. 

(i) “Elgato” means Elgato Sy stems LLC. and its predecessors-in-interest and 
successors-in-interest. 

(j) “Equipment Marketing Rules” means Section 302(b) of the Act* and Sections 
2.803 and 15.19 of the Rules 4 and other Communications Laws governing the 
marketing of radio frequency devices within the United States and its territories. 

(k) “Investigation” means the investigation described in the Bureau's March 18, 2010 
letter of inquiry' regarding whether the marketing of certain digital television 
receivers by Elgato complies with Section 2.803 and Part 15 of the Commission's 
Rules. 

(l) “Operating Procedures” means the standard, internal operating procedures and 
compliance policies established by Elgato to implement the Compliance Plan. 

(m) “Parties” means Elgato and the Bureau, each of which is a “Party.” 

(n) “Rules” means the Commission’s regulations found in Title 47 of the Code of 
Federal Regulations. 

II. BACKGROUND 

2. Pursuant to Section 302(b) of the Act 6 and Section 2.803 of the Rules, 7 certain 
unintentional radiators 8 may not be marketed 0 in the United States unless the devices comply with the 
applicable technical standards as well as the administrative requirements relating to equipment labeling 
and consumer disclosure. Elgato markets a broadcast television receiver, 10 the EyeTV One television 
tuner model, that is designed to connect directly to a television antenna and/or an incoming cable line and 
to a network router or computer for the purpose of delivering digital telev ision to the monitor of a 
personal computer. As an unintentional radiator, this device is subject to authorization via the 
Commission’s equipment verification procedures. 11 Devices subject to the verification procedures must, 

3 47 U.S.C. § 302a(b). 

4 47 C.F.R. §§ 2.803, 15.19. 

? See Letter from Kathryn S. Berthot, Chief, Spectrum Enforcement Division, FCC Enforcement Bureau, to Adam 
Steinberg, Director, Product Line Management Elgato Systems LLC (Mar. 18. 2010) (on tile in EB-I0-SE-0I8). 

6 47 U.S.C. § 302a(b). 

7 47 C.F.R. § 2.803. 

* Section 15.3(z) of the Rules defines an “unintentional radiator" as a “device that intentionally generates radio 
frequency energy for use within the device, or that sends radio frequency signals by conduction to associated 
equipment via connecting wiring, but which is not intended to emit RF energy bv radiation or induction.” Id. § 
15.3(z). 

9 Section 2.803(e)(4) of the Rules defines “marketing” as the “sale or lease, or offering for sale or lease, including 
advertising for sale or lease, or importation, shipment, or distribution for the purpose of selling or leasing or offering 
for sale or lease.” Id. § 2.803(e)(4). 

10 Id. § 15.3(w) (defining a television broadcast receiver as a '‘dev ice designed to receive television pictures that arc 
broadcast simultaneously w ith sound on the television channels authorized under part 73 of this chapter"). 

11 Id. § 15.101. 
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among other requirements, be labeled in accordance with Section 15.19 of the Rules. 12 Under Section 
15.19(aX 1) of the Rules, 13 receivers operating in the broadcast services must be labeled, in a conspicuous 
location, with the following statement: “This device complies with part 15 of the FCC Rules. Operation 
is subject to the condition that this device does not cause harmful interference/' 14 However, under 
Section 15.19(a)(5) of the Rules, 15 when a device subject to verification is so small that it is not 
practicable to fully label it, it may be labeled only with a “unique identifier," 16 provided that the 
remaining required information is “placed in a prominent location in the instruction manual or pamphlet 
supplied to the user" or “on the container in which the device is marketed." 17 As the importer of the 
device, Elgato is responsible for the device’s compliance with the applicable technical standards and 
administrative requirements, including Section 15.19. 18 

3. On March 18, 2010, the Bureau’s Spectrum Enforcement Division issued a letter of 
inquiry (LOI) to Elgato, 1 * directing the company to submit a sworn written response to a series of 
questions relating to Elgato’s manufacture, importation, and marketing of digital television receivers. 
Elgato responded to the LOI on April 19, 2010 (LOI Response). 20 In its LOI Response, Elgato reported 
that it imports and markets only one digital television receiver, the EyeTV One television tuner model, 
and provided documentation demonstrating that the model had been properly verified before marketing. 21 
Elgato also provided photographs demonstrating that the model is smaller than the palm of a hand and 
that the label affixed to the model displayed a unique identifier. 22 Elgato acknowledged that the EyeTV 
One television tuner model devices did not include the remaining information required by Section 
15.19(a)(l), either on the label, or in the instruction manual or on the container in which the device was 
sold. 23 However, Elgato reported that, as of the date of its LOI Response, it had taken specific remedial 
measures, including labeling the EyeTV One television tuner model devices in accordance with Section 
15.19(a)(5), updating the online instruction manual, and also posting on its website a frequently asked 


12 Id. § 15.19. 
u Id. § 15.19(a)(1). 

14 Id. 

15 Id. § 15.19(a)(5); see also id. § 2.954 (stating that "fdjevices subject to verification shall be uniquely identified by 
the person responsible for marketing or importing the equipment within the United States. However, the 
identification shall not be of a format which could be confused with the FCC Identification required on certified, 
notified or type accepted equipment. The importer or manufacturer shall maintain adequate identification records to 
facilitate positive identification for each verified device.*’). 

14 47 C.F.R. § 15.19(a)(5): see also id. § 2.954 (requiring that devices subject only to verification be ‘uniquely 
identified”). 

17 47 C.F.R. § 15.19(a)(5). 

'* See id. § 2.909(b) (defining the “responsible part> “ for equipment subject to verification as the equipment 
manufacturer, the importer, or if the device is modified by any party not working under the authority of the 
responsible part}/ the party performing the modification). 

lg See supra note 5. 

20 See Letter from Adam Steinberg, Vice President of Marketing. Elgato Systems LLC. to Nissa Laughner, Attorney 
Advisor, Spectrum Enforcement Division, FCC Enforcement Bureau (Apr. 19, 2010) (on file in EB-I0-SH-018). 

21 Id. at 10 and Exhibit 3. 

22 Id. at 11-12. 

21 Id at 12. 
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question that included the information required by Section 15.19(a). 24 The Bureau and Elgato executed 
tol/.ng agreements to toil the statute of limitations.' 4 

III. TERMS OF AGREEMENT 

4. Adopting Order . The Parties agree that the provisions of this Consent Decree shall be 
subject to final approval by the Bureau by incorporation of such provisions by reference in the Adopting 
Order. 


5. Jurisdiction . Elgato agrees that the Bureau has jurisdiction over it and the matters 
contained in this Consent Decree and that the Bureau has the authority to enter into and adopt this 
Consent Decree. 

6. Effective Date; Violations . The Parties agree that this Consent Decree shall become 
effective on the Effective Date as defined herein. As of the Effectiv e Date, the Adopting Order and this 
Consent Decree shall have the same force and effect as any other order of the Commission. Any violation 
of the Adopting Order or of the terms of this Consent Decree shall constitute a separate v iolation of a 
Commission order, entitling the Commission to exercise any rights and remedies attendant to the 
enforcement of a Commission order. 

7. Termination of Investigation . In express reliance on the covenants and representations 
in this Consent Decree and to avoid further expenditure of public resources, the Bureau agrees to 
terminate the Investigation. In consideration for the termination of the Investigation. Elgato agrees to the 
terms, conditions, and procedures contained herein. The Bureau further agrees that in the absence of new 
material evidence, the Bureau will not use the facts developed in the Investigation through the Effective 
Date, or the existence of this Consent Decree, to institute on its ow n motion any new proceeding, forma! 
or informal, or take any action on its own motion against Elgato concerning the matters that were the 
subject of the Investigation. The Bureau also agrees that in the absence of new- material evidence it will 
not use the facts developed in the Inv estigation through the Effective Date, or the existence of this 
Consent Decree, to institute on its own motion any proceeding, formal or informal, or take any action on 
its own motion against Elgato with respect to Elgato's basic qualifications, including its character 
qualifications, to be a Commission licensee or to hold Commission licenses or authorizations. 

8. Compliance Officer . Within thirty (30) calendar days after the Effective Date. Elgato 
shall designate a senior corporate manager with the requisite corporate and organizational authority to 
serve as Compliance Officer and to discharge the duties set forth below. The person designated as the 
Compliance Officer shall be responsible for developing, implementing, and administering the Compliance 
Plan and ensuring that Elgato complies with the terms and conditions of the Compliance Plan and this 
Consent Decree. In addition to the general knowledge of the Communications Laws necessary to 
discharge his her duties under this Consent Decree, the Compliance Officer shall have specific know ledge 
of the Equipment Marketing Rules prior to assuming his her duties. 

9. Compliance Plan . For purposes of settling the matters set forth herein, Elgato agrees 
that it shall within sixty (60) calendar days after the Effective Date, develop and implement a Compliance 
Plan designed to ensure future compliance with the Communications Laws and with the terms and 


24 Id. at 12. 

1 See. e ^ Tolling Agreement F.xlcnsion. File No. FB-10-SF-018. executed b\ and between Ricardo M. Durham. 
Senior Deputv Division Chief, on behalf of John D. Poutasse. Chief, Spectrum Enforcement Division. FCC 
Enforcement Bureau, and Adam Steinberg. Vice President of Marketing. Mgato Systems l.LC ( Apr. 9. 2012). 
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conditions of this Consent Decree. With respect to the Equipment Marketing Rules, Elgato shall 
implement the following procedures: 

(a) Operating Procedures on Equipment Marketing. Within sixty (60) calendar 
days after the Effective Date, Elgato shall establish Operating Procedures that all 
Covered Employees must follow to help ensure Elgato's compliance with the 
Equipment Marketing Rules. Elgato’s Operating Procedures shall include internal 
procedures and policies specifically designed to ensure that all television broadcast 
receivers and other radio frequency devices marketed by Elgato have been properly 
authorized (via the certification, verification, or declaration of conformity 
procedures, as applicable), comply with applicable technical standards, and comply 
with the applicable administrative requirements relating to equipment labeling and 
consumer disclosure. 

(b) Compliance Manual . Within sixty (60) calendar days after the Effective Date, the 
Compliance Officer shall develop and distribute a Compliance Manual to all 
Covered Employees. The Compliance Manual shall explain the Equipment 
Marketing Rules and set forth the Operating Procedures that Covered Employees 
shall follow to help ensure Elgato's compliance with the Equipment Marketing 
Rules. Elgato shall periodically review and revise the Compliance Manual as 
necessary to ensure that the information set forth therein remains current and 
complete. Elgato shall distribute any revisions to the Compliance Manual 
promptly to all Covered Employees. 

(c) Compliance Training Program . Elgato shall establish and implement a 
Compliance Training Program on compliance with the Equipment Marketing Rules 
and the Operating Procedures. As part of the Compliance Training Program, 
Covered Employees shall be advised of Elgato's obligation to report any 
noncompliance with the Equipment Marketing Rules under paragraph 10 of this 
Consent Decree and shall be instructed on how to disclose noncompliance to the 
Compliance Officer. All Covered Employees shall be trained pursuant to the 
Compliance Training Program within sixty (60) calendar days after the Effective 
Date, except that any person who becomes a Covered Employee at any time after 
the Effective Date shall be trained within thirty (30) calendar days after the date 
such person becomes a Covered Employee. Elgato shall repeat the compliance 
training on an annual basis and shall periodically review and revise the Compliance 
Training Program as necessary to ensure that it remains current and complete and 
to enhance its effectiveness. 

(d) Remedial Measures . Elgato agrees to prominently display and maintain a link on 
its website that provides consumers the information required by Section 15.19(a) of 
the Rules. 

10. Reporting Noncompliance . Elgato shall report any noncompliance with the Equipment 
Marketing Rules and with the terms and conditions of this Consent Decree within fifteen (15) calendar 
days after discovery of such noncompliance. Such reports shall include a detailed explanation of (i) each 
instance of noncompliance: (ii) the steps that Elgato has taken or will take to remedy such 
noncompliance; (iii) the schedule on which such remedial actions will be taken; and (iv) the steps that 
Elgato has taken or will take to prevent the recurrence of any such noncompliance. All reports of 
noncompliance shall be submitted to the Chief, Spectrum Enforcement Division, Enforcement Bureau, 
Federal Communications Commission. Room 3-C366, 445 12th Street, S.W. Washington, D.C. 20554, 


t 
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with a copy submitted electronically to Nissa Laughner at Nissa.Laughner@fcc.gov and to Ricardo 
Durham at Ricardo.Durham@fcc.gov. 

11. Compliance Reports . Elgato shall file Compliance Reports with the Commission ninety 
(90) calendar days after the Effective Date, twelve (12) months after the Effective Date, and twenty-four 
(24) months after the Effective Date. 

(a) Each compliance report shall include a detailed description of Elgato's efforts during 
the relevant period to comply with the terms and conditions of this Consent Decree 
and the Equipment Marketing Rules. In addition, each Compliance Report shall 
include a certification by the Compliance Officer, as an agent of and on behalf of 
Elgato, stating that the Compliance Officer has personal knowledge that Elgato (i) 
has established and implemented the Compliance Plan; (ii) has utilized the Operating 
Procedures since the implementation of the Compliance Plan; and (iii) is not aware of 
any instances of noncompliance with the terms and conditions of this Consent 
Decree, including the reporting obligations set forth in paragraph 10 hereof. 

(b) The Compliance Officer's certification shall be accompanied by a statement 
explaining the basis for such certification and must comply with Section 1.16 of the 
Rules 26 and be subscribed to as true under penalty of perjury in substantially the form 
set forth therein. 

(c) If the Compliance Officer cannot provide the requisite certification, the Compliance 
Officer, as an agent of and on behalf of Elgato, shall provide the Commission with a 
detailed explanation of the reason(s) w hy and describe fully (i) each instance of 
noncompliance; (ii) the steps that Elgato has taken or will take to remedy such 
noncompliance, including the schedule on which proposed remedial actions will be 
taken; and (iii) the steps that Elgato has taken or will take to prevent the recurrence of 
any such noncompliance, including the schedule on which such preventive action 
will be taken. 

(d) All Compliance Reports shall be submitted to the Chief, Spectrum Enforcement 
Division, Enforcement Bureau, Federal Communications Commission, 445 12th 
Street, S.W., Washington, D.C. 20554, with a copy submitted electronically to 
Nissa.Laughner@fcc.gov and to Ricardo Durham at Ricardo.Durham@fcc.gov. 

12. Termination Pate . Unless stated otherwise, the requirements of paragraphs 8 through 
11 of this Consent Decree shall expire twenty-four (24) months after the Effective Date. 

13. Voluntary Contribution . Elgato agrees that it will make a voluntary contribution to the 
United States Treasury in the amount of two thousand eight hundred dollars ($2,800) within thirty (30) 
calendar days after the Effective Date. Elgato shall also send electronic notification of payment to Nissa 
Laughner at Nissa.Laughner@fcc.gov, Ricardo Durham at Ricardo.Durham@fcc.gov, and Samantha 
Peoples at Sam.Peoples@fcc.gov on the date said payment is made. The payment must be made by check 
or similar instrument, wire transfer, or credit card, and must include the NAL/Account number and FRN 
referenced above. Regardless of the form of payment, a completed FCC Form 159 (Remittance Advice) 
must be submitted. 27 When completing the FCC Form 159, enter the Account Number in block number 

26 47 C.F.R. $ 1.16. 

27 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www.fcc.gov/Forms/Forni 159/159.pdf. 
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23A (call sign/other ID) and enter the letters “FORF” in block number 24A (payment type code). Below 
are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis. MO 63197- 
9000. or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC. and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission. P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

If you have questions regarding payment procedures, please contact the Financial Operations Group Help 
Desk by phone, 1-877-480-3201, or by e-mail, ARINQUlRIES@fcc.gov. 

14. Waivers . Elgato waives any and all rights it may have to seek administrative or judicial 
reconsideration, review, appeal, or stay, or to otherw ise challenge or contest the validity of this Consent 
Decree and the Adopting Order, provided the Bureau issues an Adopting Order as defined herein. Elgato 
shall retain the right to challenge Commission interpretation of the Consent Decree or any terms 
contained herein. If either Party (or the United States on behalf of the Commission) brings a judicial 
action to enforce the terms of the Adopting Order, neither Elgato nor the Comm ission shall contest the 
validity of the Consent Decree or of the Adopting Order, and Elgato shall waive any statutory right to a 
trial de novo. Elgato hereby agrees to waive any claims it may have under the Equal Access to Justice 
Act, 28 relating to the matters addressed in this Consent Decree. 

15. Invalidity . In the event that this Consent Decree in its entirety' is rendered invalid by any 
court of competent jurisdiction, it shall become null and void and may not be used in any manner in any 
legal proceeding. 

16. Subsequent Rule or Order . The Parties agree that if any provision of the Consent 
Decree conflicts with any subsequent Rule or order adopted by the Commission (except an order 
specifically intended to revise the terms of this Consent Decree to which Elgato does not expressly 
consent) that provision will be superseded by such Rule or Commission order. 

17. Successors and Assigns . Elgato agrees that the provisions of this Consent Decree shall 
be binding on its successors, assigns, and transferees. 

18. Final Settlement . The Parties agree and acknowledge that this Consent Decree shall 
constitute a final settlement between the Parties with respect to the Investigation. The Parties further 
agree that this Consent Decree does not constitute either an adjudication on the merits or a factual or legal 


** Equal Access to Justice Act, Pub L. No. 96-481, 94 Slat. 2325 (1980) (codified al 5 li.S.C. § 504); see also 47 
C.F.R. §§ 1.1501-1.1530. 
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finding or determination regarding any compliance or noncompliance with the requirements of the 
Communications Laws. 

19. Modifications . This Consent Decree cannot be modified without the advance written 
consent of both Parties. 

20. Paragraph Headings . The headings of the paragraphs in this Consent Decree are 
inserted for convenience only and are not intended to affect the meaning or interpretation of this Consent 
Decree. 


21. Authorized Representative . The individual signing this Consent Decree on behalf of 
Elgato represents and warrants that he is authorized by Elgato to execute this Consent Decree and to bind 
Elgato to the obligations set forth herein. The FCC signatory represents that he is signing this Consent 
Decree in his official capacity and that he is authorized to execute this Consent Decree. 

22. Counterparts . This Consent Decree may be signed in any number of counterparts 
(including by facsimile), each of which, when executed and delivered, shall be an original, and all of 
which counterparts together shall constitute one and the same fully executed instrument. 


John D. Poutasse 
Chief 

Spectrum Enforcement Division 
Enforcement Bureau 


Date 


Adam Steinberg 

Vice President of Marketing 

Elgato Systems LLC 


Date 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of ) 

) 

Damian Anthony Ojouku Allen ) 

) 

Pompano Beach, FL ) 

) 

NOTICE OF APPARENT LIABILITY FOR FORFEITURE 

Adopted: July 16,2012 Released: July 16,2012 

By the Resident Agent, Miami Office, South Central Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture (NAL), we find that Damian Anthony 
Ojouku Allen apparently willfully and repeatedly violated Section 301 of the Communications Act of 1934, 
as amended (Act), 1 by operating an unlicensed radio transmitter on the frequency 101.1 MHz in Pompano 
Beach, Florida. We conclude that Mr. Allen is apparently liable for a forfeiture in the amount of twenty 
thousand dollars ($20,000). 

II. BACKGROUND 

2. On October 20. 2011 and February 27, 2012, agents from the Enforcement Bureau's 
Miami Office (Miami Office) used direction-finding techniques to locate the source of radio frequency 
transmissions on the frequency 101.1 MHz to an FM transmitting antenna mounted on an antenna structure 
at a commercial property in Pompano Beach, Florida. On both dates, the agents heard the station engaged 
in live broadcasts. Specifically, during the October 20, 2011 investigation, the agents heard a live disc 
jockey (DJ), self-identified as DJ “Mikey Mike," promote an event called the “Mikey Mike Birthday 
Splash." The agents determined that the signals on 101.1 MHz exceeded the limits for operation under Part 
15 of the Commission's rules (Rules), 2 and therefore required a license. Commission records showed no 
authorization was issued to Mr. Allen or to anyone else for operation of an FM broadcast station at or near 
this address. 

3. On February' 27, 2012, agents from the Miami Office, accompanied by the commercial 
property owner, observed radio transmitting equipment, including a power amplifier, which was 
connected via coaxial cable to an FM transmitting antenna that was installed in a storage room. The 
property owner told the agents that he rented the storage space to two men named “Damian" and “Mike," 
and then retrieved the renters’ contact phone number, which he then dialed. An agent spoke by phone to 


File No.: EB-FIELDSCR-12-00001027 
NAL/Acct. No.: 201232600013 
FRN: 0021896410 


‘47U.S.C. §301. 

1 Part 1S of the Rules sets out the conditions and technical requirements under which certain radio transmission 
devices may be used without a license. In relevant part. Section 15.239 of the Rules prov ides that non-licensed 
broadcasting in the 88-108 MHz band is permitted only if the field strength of the transmission does not exceed 250 
gV/m at three meters. 47 C.F.R. § 15.239. 
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an individual, whom the property owner identified as “Mike.” 3 During the phone conversation, Mike 
asked the agent what would happen to the radio equipment. Shortly after the telephone conversation 
ended, it appeared to the agents that Mike must have immediately contacted Mr. Allen about the radio 
equipment, since Mr. Allen showed up at the station, told the agents that the transmission equipment was 
his, and then removed the equipment from the location. 

HI. DISCUSSION 

4. Section 503(b) of the Act provides that any person who willfully or repeatedly fails to 
comply substantially with the terms and conditions of any license, or willfully or repeatedly fails to comply 
with any of the provisions of the Act or of any rule, regulation, or order issued by the Commission 
thereunder, shall be liable for a forfeiture penalty. 4 Section 312(fX 1) of the Act defines “willful” as the 
‘‘conscious and deliberate commission or omission of [any] act. irrespective of any intent to violate” the law. 5 
The legislative history to Section 312(fK 1) of the Act clarifies that this definition of willful applies to both 
Sections 312 and 503(b) of the Act, 6 and the Commission has so interpreted the term in the Section 503(b) 
context. 7 The Commission may also assess a forfeiture for violations that are merely repeated, and not 
willful. 8 The term “repeated” means the commission or omission of such act more than once or for more 
than one day. 9 

A. Unlicensed Broadcast Operations 

5. Section 301 of the Act states that no person shall use or operate any apparatus for the 
transmission of energy or communications or signals by radio within the United States, except under and in 
accordance with the Act and with a license granted under the provisions of the Act. 10 For the purposes of 
Section 301, the word “operate” has been interpreted to mean both the technical operation of the station, 
as well as “the general conduct or management of a station as a whole, as distinct from the specific 


3 The Enforcement Bureau has taken separate action against Michael William Downer. See Michael William 
Downer , EB-FIELDSCR-12-00001027. Notice of Apparent Liability for Forfeiture, DA 12-1094 (Enf. Bur. July 16, 
2012 ). 

4 47 U.S.C. § 503(b). 

5 47 U.S.C. §312(0(1). 

6 H.R. Rep. No. 97-765. 97* Cong. 2d Sess. 51 (1982) ("This provision [inserted in Section 312] defines the terms 
‘willful* and ‘repeated* for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 
.... As defincd[.]... ‘willful’ means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. ‘Repeated* means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503. and are consistent with 
the Commission’s application of those terms ... .”). 

7 See, e.g.. Application for Review of Southern California Broadcasting Co., Memorandum Opinion and Order, 6 
FCC Red 4387, 4388 (1991). recons, denied. 7 FCC Red 3454 (1992). 

* See, e.g., Callais Cablevision, Inc.. Notice of Apparent Liability for Monetary Forfeiture. 16 FCC Red 1359. 1362, 
para. 10 (2001) (Callais Cablevision, hie.) (proposing a forfeiture for. inter alia, a cable television operator's 
repeated signal leakage). 

9 Section 312(f)(2) of the Act 47 U.S.C. § 312(0(2). which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act provides that “|t]he term 'repeated’, when used w ith reference to the 
commission or omission of any act. means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.” See Callais Cablevision. Inc.. 16 FCC Red at 1362. 

"'47 U.S.C. $301. 
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technical work involved in the actual transmission of signals.” 11 In other words, the use of the word 
“operate” in Section 301 captures not just the “actual, mechanical manipulation of radio apparatus,” 12 but 
also operation of a radio station generally. 13 To determine whether an individual is involved in the 
general conduct or management of the station, we can consider whether such individual exercises control 
over the station, which the Commission has defined to include “. .. any means of actual working control 
over the operation of the [station] in w hatever manner exercised.” 14 

6. We find that the record evidence in this case is sufficient to establish that Mr. Allen 
violated Section 301 of the Act. On October 20, 2011 and February 27, 2012, agents from the Miami Office 
determined that an unlicensed radio station on the frequency 101.1 MHz operated from a commercial 
building in Pompano Beach. Florida. During both dates, the agents heard the station engaged in live 
broadcasts. A review of the Commission's records revealed that no license or authorization was issued to 
anyone to operate a radio station on 101.1 MHz at this location. Under Section 301. Mr. Allen can be said 
to have “operated” the unlicensed radio station on 101.1 MHz because the evidence shows that Mr. Allen 
exercised control over the general conduct or management of the station. According to the commercial 
building owner, Mr. Allen and another individual (i.e., Michael William Downer, aka DJ “Mikey Mike”) 
were leasing space in the building that housed the station, and the rented space appeared to the agents to be 
used primarily for the purpose of operating the unlicensed station. In addition, on February 27, 2012, Mr. 
Allen admitted to the agents that he owned the transmitting equipment, and then personally disconnected 
and removed the equipment from the location. The foregoing facts indicate that Mr. Allen consciously 
operated and/or otherwise was involved in the general conduct or management of the unauthorized station 
and did so on more than one day. We therefore conclude, based on the evidence before us, that Mr. Allen 
apparently willfully and repeatedly violated Section 301 of the Act by operating radio transmission 
equipment without the required Commission authorization. 1 ' 


11 See Campbell v. United States. 167 F.2d 451. 453 (5th Cir. 1948) (comparing the use of the words “operate” and 
“operation" in Sections 301. 307, and 318 of the Act. and concluding that the word “operate" as used in Section 301 
of the Act means both the technical operation of the station as well as the general conduct or management of the 
station). 

12 Id 

13 Id. See also 47 U.S.C § 307(c)(1). 

N See Revision of Rules and Policies for the Direct Broadcast Satellite Service. 11 FCC Red 9712, 9747 (1995), 
recons, denied.. DIRECTV. Inc. v. FCC. 110 F.3d 816 (D.C. Cir. 1997). 

15 The fact that someone else in addition to Mr. Allen may have been involved in the station's operations does not 
make Mr. Allen any less of a participant in the station's unlicensed operations. We have previously held that, 
because Section 301 of the Act provides that “no person shall use or operate" radio transmission equipment, the 
liability for unlicensed operation may be assigned to any individual taking part in the operation of the unlicensed 
station, regardless of who else may be responsible for the operation. 47 U.S.C. § 301 (emphasis added); see. e g.. 
Jean L. Senatus. Forfeiture Order. 20 FCC Red 14418, at para. 11 (Enf. Bur. 2005); Robert Brown. EB-10-BS-0050, 
Memorandum Opinion and Order. DA 12-929. 2012 WL 2391969 (Enf. Bur. June 22, 2012). aff'g, Forfeiture Order, 
26 FCC Red 6854 (Enf. Bur. 2011). aff 'g. Notice of Apparent Liability for Forfeiture, 25 FCC Red 13740 (Fnf. Bur. 
2010); Lloyd Morris. EB-09-BS-0046. Memorandum Opinion and Order. DA 12-930, 2012 WL 2391973 (Enf. Bur. 
June 22, 2012). aJJT g. Forfeiture Order, 26 FCC Red 6856 (Enf. Bur. 2011). affg. Notice of Apparent Liability for 
Forfeiture. 25 FCC Red 13736 (Enf. Bur. 2010). 
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B. Proposed Forfeiture Amount 

7. Pursuant to the Commission’s Forfeiture Policy/ Statement and Section 1.80 of the Rules, 
the base forfeiture amount for operation without an instrument of authorization is SI 0,000 . 16 In assessing 
the monetaiy forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(bX2KE) of the Act, which include the nature, circumstances, extent, and gravity of the violations, and 
with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay. and other 
such matters as justice may require. 17 In doing so, we find that the violations here warrant a proposed 
forfeiture above the base amount. Commission records show that the Miami Office previously issued 
several Notices of Unlicensed Operation to Mr. Allen for operation of unlicensed stations on 102.1 MHz at 
other locations in Florida. 18 The fact that Mr. Allen continued to operate an unlicensed station after being 
put on notice multiple times that his unlicensed operation of a radio station contravened the Act. the 
Commission’s rules, and related Commission orders demonstrates a deliberate disregard for the 
Commission's requirements. Thus, we find that an additional upward adjustment of $10,000 in the 
forfeiture amount is warranted. 19 Applying the Forfeiture Policy Statement , Section 1.80 of the Rules, and 
the statutory factors to the instant case, we conclude that Mr. Allen is apparently liable for a forfeiture in the 
amount of $20,000. 

IV. ORDERING CLAUSES 

8. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111, 0.204,0.311, 0.314. and 1.80 of the Commission’s rules, 
Damian Anthony Ojouku Allen is hereby NOTIFIED of this APPARENT LIABILITY FOR A 
FORFEITURE in the amount of twenty thousand dollars ($20,000) for violations of Section 301 of the 

A 


9. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission's rules, 
within thirty (30 ) calendar days of the release date of this Notice of Apparent Liability for Forfeiture, 
Damian Anthony Ojouku Allen SHALL PAY the full amount of the proposed forfeiture or SHALL FILE 
a written statement seeking reduction or cancellation of the proposed forfeiture. 

10. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Damian Anthony 
Ojouku Allen will also send electronic notification on the date said payment is made to SCR- 
Response^ fcc.gov . Regardless of the form of payment, a completed FCC Form 159 (Remittance 


16 The Commission's Forfeiture Policy • Statement and Amendment of Section 1 SO of the Rules to Incorporate the 
Forfeiture Guidelines. Report and Order, 12 FCC Red 17087 (1997) ( Forfeiture Policy' Statement), recons, denied , 
15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

17 47 U.S.C. § 503(b)(2)(E). 

18 See Damian Anthony Ojouku Allen, Notice of Unlicensed Operation (Enf. Bur. June 2. 2010) (on file in EB-10- 
MA-0088); Damian Anthony Ojouku Alien and Michael Downer. Hand-delivered Notice of Unlicensed Operation 
(Enf. Bur. May 21, 2010) (on file in F.B-10-MA-0088); Damien Allen and Michael Downer , Hand-delivered Notice 
of Unlicensed Operation (Enf. Bur. July I, 2010) (on file in EB-10-MA-0123). 

19 See. e g., Whisler Fleurinor. Forfeiture Order. 26 FCC Red 14437 (Enf. Bur. 2011), off g. Notice of Apparent 
Liability for Forfeiture, 26 FCC Red 2478 (Enf. Bur. 2011) (imposing a $20,000 forfeiture for violations of Section 
301): Nounone Luhin. Forfeiture Order. 26 FCC Red 7758 (Enf. Bur. 2011), affg. Notice of Apparent Liability for 
Forfeiture, 25 FCC Red 12654 (Enf. Bur. 2010) (imposing a $20,000 forfeiture for violations of Section 301). 

20 47 U.S.C. S§ 301,503(b); 47 C.F.R. §g 0.111. 0.204. 0.311, 0.314, 1.80. 
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Advice) must be submitted. 21 When completing the FCC Form 159, enter the Account Number in block 
number 23A (call sign/other ID) and enter the letters “FORF : ’ in block number 24A (payment type 
code). Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made pay able to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis. MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL. 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL. 1005 Convention Plaza, St. Louis, MO 
63101. 

11. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street. S.W., Room 1- 
A625, Washington, D.C. 20554. 22 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone. 1-877-480-3201, or by e-mail, 

A RI NO UIR1E SfrF fee gov . 

12. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80( f)(3) of the Rules. Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, South Central Region, Miami Office. P.O. Box 520617, Miami, FL 
33152-0617, and include the NAL/Acct. No. referenced in the caption. Damian Anthony Ojouku Allen also 
shall e-mail the written response to SCR-Rcsponse/a fcc.gov . 

13. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner s current financial status. 

Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 


21 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www. fcc.gov/Fomis/Form 159/159.pdf. 

22 See 47 C.F.R. § 1.1914. 

22 47 C.F.R. §$ 1.16, 1.80(0(3). 
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14. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail to Damian 
Anthony Ojouku Allen at his address of record. 


FEDERAL COMMUNICATIONS COMMISSION 


Steven DeSena 
Resident Agent 
Miami Office 
South Central Region 
Enforcement Bureau 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of ) 

) 

Michael William Downer ) File No.: EB-FIELDSCR-12-00001027 

) NAL/Acct. No.: 201232600012 

Pompano Beach, FL ) FRN: 0021896352 

) 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE 

Adopted: July 16,2012 Released: July 16,2012 

By the Resident Agent, Miami Office, South Central Region. Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture (NAL), we find that Michael William 
Downer apparently willfully and repeatedly violated Section 301 of the Communications Act of 1934. as 
amended (Act). 1 by operating an unlicensed radio transmitter on the frequency 101.1 MFlz in Pompano 
Beach, Florida. We conclude that Mr. Downer is apparently liable for a forfeiture in the amount of twenty 
thousand dollars ($20,000). 

II. BACKGROUND 

2. On October 20, 2011 and February 27, 2012, agents front the Enforcement Bureau's 
Miami Office (Miami Office) used direction-finding techniques to locate the source of radio frequency 
transmissions on the frequency 101.1 MHz to an FM transmitting antenna mounted on an antenna structure 
at a commercial property in Pompano Beach, Florida. On both dates, the agents heard the station identify 
itself on the air as “N-R-G." On October 20, 2011, the agents heard a live disc jockey (DJ). self- 
identified as DJ “Mikey Mike/' mention “Mikey Mike Birthday Splash [Month Date]." 2 The agents 
determined that the signals on 101.1 MHz exceeded the limits for operation under Part 15 of the 
Commission’s rules (Rules), 3 and therefore required a license. Commission records showed no 
authorization was issued to Mr. Downer or to anyone else for operation of an FM broadcast station at or 
near this address. 

3. On February 27, 2012, agents from the Miami Office, accompanied by the commercial 
property owner, observed radio transmitting equipment, including a power amplifier connected via 
coaxial cable to an FM transmitting antenna that was installed in a storage room. The property owner told 
the agents that he rented the storage space to two men, one of whom was named “Mike” and the other 
“Damian.” The property owner had the renters’ contact phone number, which he dialed, and then handed 


1 47 U.S.C. §301. 

2 Month and date redacted. 

3 Part 15 of the Rules sets out the conditions and technical requirements under which certain radio transmission 
devices may be used without a license. In relev ant part. Section 15.239 of the Rules provides that non-licensed 
broadcasting in the 88-108 MFlz band is permitted only if the field strength of the transmission does not exceed 250 
pV/m at three meters. 47 C.F.R. § 15.239. 
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the phone to one of the agents. The agent spoke to an individual, whom the property owner identified as 
“Mike.” During the phone conversation, Mike asked the agent what would happen to his radio 
equipment. Shortly after the telephone conversation ended, the other renter, Damian Anthony Ojouku 
Allen, 4 came to the station and removed the equipment from the location. 

4. Agents from the Miami Office thereafter found additional information connecting Mr. 
Downer to the unlicensed station on the Internet. Three associated Facebook pages, “Michael 
Djmikeymike Downer,” 5 “Mikey Mike Bday Splash,” 6 and “Nrg Wenzdaze,” 7 each displayed an 
advertisement with Mr. Downer's picture* for an event called the “Mikey Mike Bday Splash,” which was 
being held on Vlr. Downer’s date of birth. 9 The “Mikey Mike Bday Splash” and “Nrg Wenzdaze” 
webpages also referred to “nrgonlineradio.com” and “NRGONLINERADIO.COM 101.1 FM.” 
respectively. 10 The contact phone number listed on the “Mikey Mike Bday Splash” and “Nrg Wenzdaze” 
webpages matched a contact phone number provided by Mr. Downer and Mr. Allen on a lease agreement 
for a commercial suite in Lauderhill, Florida, which housed an unlicensed radio station operating on the 
frequency 102.1 MHz; the agents obtained a copy of the agreement during a 2010 investigation. n 

III. DISCUSSION 

5. Section 503(b) of the Act provides that any person who willfully or repeatedly fails to 
comply substantially with the terms and conditions of any license, or willfully or repeatedly fails to comply 
with any of the provisions of the Act or of any rule, regulation, or order issued by the Commission 
thereunder, shall be liable for a forfeiture penalty. 12 Section 312(fK 1) of the Act defines “willful” as the 
“conscious and deliberate commission or omission of [any] act, irrespective of any intent to violate” the 
law. 13 The legislative histoiy to Section 312(fH 1) of the Act clarifies that this definition of willful applies to 
both Sections 312 and 503(b) of the Act, 14 and the Commission has so interpreted the term in the Section 

4 The Enforcement Bureau has taken separate action against Damian Anthony Ojouku Allen. See Damian Anthony 
Ojouku Allen. File No. EB-FIELDSCR-12-00001027. Notice of Apparent Liability for Forfeiture, DA 12-1093 (Enf. 
Bur. July 16.2012). 

5 See Facebook page. http://ww\v.facebook.com/pcoplc/Michael-Djmikcyrnike-Downer/l00000739519126 (last 
visited June 12, 2012). 

6 See Facebook page. http://www.facelwok.corn/eYents/297829443562732/ (last visited Feb. 29, 2012). 

7 See Facebook page, http i/Avavvy. facebook.com/nrg.wenzdaze (last visited Feb. 29, 2012). 

* Agents from the Miami Office obtained a picture of Mr. Downer from the Florida Department of Highway Safety 
and Motor Vehicles. 

9 LexisNexis Investigative Portal Homepage, http://www.le\isnexis.corn/goveminent/solutions/investigative/ (last 
visited Feb. 29, 2012). 

10 See supra notes 6 and 7. 

jl See Damien Allen and Michael Dan ner. Hand-delivered Notice of Unlicensed Operation (Fnf. Bur. July I, 2010) 
(on file in F.B-10-MA-0123). 

12 47 U.S.C. § 503(b). 

13 47 U.S.C. §312(0(1)- 

14 H.R. Rep. No. 97-765, 97 th Cong. 2d Sess. 51 (1982) (“This provision [inserted in Section 312] defines the terms 
'willful' and ‘repeated* for purposes of section 312. and for any other relevant section of the act (e g.. Section 503) 
.... As defined!,]... ‘willful’ means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. ‘Repeated’ means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be 'continuous' would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503, and are consistent with 
the Commission's application of those terms ....”). 
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503(b) context. 15 The Commission may also assess a forfeiture for violations that are merely repeated, 
and not willful. 16 The term “repeated” means the commission or omission of such act more than once or for 
more than one day. 17 

A. Unlicensed Broadcast Operations 

6. The evidence in this case is sufficient to establish that Mr. Downer violated Section 301 of 
the Act. Section 301 of the Act states that no person shall use or operate any apparatus for the transmission 
of energy or communications or signals by radio within the United States, except under and in accordance 
with the Act and with a license granted under the provisions of the Act. 18 As the record shows, on October 
20, 2011 and February 27, 2012, agents from the Miami Office determined that an unlicensed radio station 
was operating on the frequency 101.1 MHz from a commercial building in Pompano Beach, Florida. A 
review of the Commission’s records revealed that no license or authorization was issued to anyone to 
operate a radio station on 101.1 MHz at this location. The owner of the commercial building stated that 
“Mike” (i.e., Michael William Downer) and another individual (i.e., Damian Anthony Ojouku Allen) rented 
the space housing the unlicensed radio station. During a phone conversation. “Mike” asked the agent what 
would happen to his radio transmitting equipment as a result of the investigation, and then apparently made 
arrangements with the other renter, Mr. Allen, to remove the equipment from the location. 

7. In addition, the record shows that Mr. Downer was broadcasting over the unlicensed 
station. On October 20, 2011, agents from the Miami Office heard a live DJ identify himself on the air as 
DJ “Mikey Mike" and the station as “N-R-G.” An advertisement containing Mr. Downer’s picture for an 
event called the “Mikey Mike Bday Splash,” which was being held on Mr. Downer’s date of birth, was 
listed on three social networking websites associated with “NRGOnlineRadio.” 19 Further, the contact 
telephone number listed on two of the social networking websites matched a contact number for Mr. 

Downer that the Miami Office obtained during a previous investigation of Mr. Downer's unlicensed 
operations in 2010. :o The totality of the evidence convinces us that Mr. Downer was DJ “Mikey Mike.” and 
that he operated the unlicensed station. Because Mr. Downer consciously operated the station and did so on 
more than one day, the apparent violation of the Act was both willful and repeated. We therefore conclude, 
based on the evidence before us, that Mr. Downer apparently willfully and repeatedly violated Section 301 
of the Act by operating radio transmission equipment without the required Commission authorization. 2 ' 


15 See. eg.. Application for Review of Southern California Broadcasting Co., Memorandum Opinion and Order. 6 
FCC Red 4387, 4388 (1991), recons, denied 7 FCC Red 3454 (1992). 

16 See. eg.. Callais Cah/evision, Inc., Notice of Apparent Liability for Monetary Forfeiture, 16 FCC Red 1359, 

1362, para. 10 (2001) (Callais Cab/evision. Inc.) (proposing a forfeiture for. inter alia, a cable television operator’s 
repeated signal leakage). 

17 Section 312(f)(2) of the Act, 47 U.S.C. § 312(0(2), which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the AcL provides that ”[t|he term 'repeated', when used with reference to the 
commission or omission of any act, means the commission or omission of such act more than once or, if such 
commission or omission is continuous, for more than one day.” See Callais Cab/evision, Inc., 16 FCC Red at 1362. 

'*47 U.S.C. §301. 

|Q See supra notes 5-7. 

20 See supra note 11. 

71 The fact that someone else in addition to Mr. Downer may have been involved in the station's operations docs not 
make Mr. Downer any less of a participant in the station’s unlicensed operations. We have previously held that, 
because Section 301 of the Act provides that "no person shall use or operate” radio transmission equipment, the 
liability for unlicensed operation may be assigned to any individual taking part in the operation of the unlicensed 
station, regardless of who else may be responsible for the operation. 47 U.S.C. § 301 (emphasis added); see, e g., 
Jean L. Senatus , Forfeiture Order, 20 FCC Red 14418. at para. 11 (Inf. Bur. 2005); Robert Brown. FB-I0-BS-0050, 
Memorandum Opinion and Order, DA 12-929. 2012 WL 2391969 (Enf. Bur. June 22, 2012), aff g. Forfeiture Order, 

(continued....) 
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B. Proposed Forfeiture Amount 

8. Pursuant to the Commission's Forfeiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for operation without an instrument of authorization is SIO.OOO. 22 In assessing 
the monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(b)(2)(E) of the Act. which include the nature, circumstances, extent, and gravity of the violations, and 
with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other 
such matters as justice may require. 21 In doing so, we find that the violations here warrant a proposed 
forfeiture above the base amount. Commission records show that the Miami Office previously issued 
several Notices of Unlicensed Operation to Mr. Downer for operation of unlicensed stations on 102.1 MHz 
at other locations in Florida. 24 The fact that Mr. Downer continued to operate an unlicensed station after 
being put on notice several times that his unlicensed operation or a radio station contravened the Act, the 
Commission's rules, and related Commission orders demonstrate a deliberate disregard for the 
Commission's requirements. Thus, we find that an additional upward adjustment of $10,000 in the 
forfeiture amount is warranted. 25 Applying the Forfeiture Policy Statement . Section l .80 of the Rules, and 
the statutory factors to the instant case, we conclude that Mr. Downer is apparently liable for a forfeiture in 
the amount of $20,000. We further caution Mr. Downer that future violations may subject him to more 
severe enforcement action, including but not limited to larger monetary forfeitures, criminal prosecution, 
and the in rent seizure of his equipment. 26 

IV. ORDERING CLAUSES 

9. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111.0.204,0.311,0.314, and 1.80 of the Commission's rules. 
Michael William Downer is hereby NOTIFIED of this APPARENT LIABILITY FOR A 
FORFEITURE in the amount of twenty thousand dollars ($20,000) for violations of Section 301 of the 
Act. 27 


(...continued from previous page) 

26 FCC Red 6854 (Enf. Bur. 2011). afTg. Notice of Apparent Liability for Forfeiture, 25 FCC Red 13740 (Fnf. Bur. 
2010): Uovd Morris, KB-09-BS-0046. Memorandum Opinion and Order. DA 12-930, 2012 WL 2391973 (Fnf. Bur. 
June 22, 2012), offg. Forfeiture Order, 26 FCC Red 6856 (Enf. Bur. 2011), affg. Notice of Apparent Liability for 
Forfeiture, 25 FCC Red 13736 (Enf. Bur. 2010). 

22 The Commission 's Forfeiture Policy Statement ami Amendment of Section l 80 of the Rules to Incorfiorate the 
Forfeiture Guidelines , Report and Order, 12 FCC Red 17087 (1997) ( Forfeiture Policy' Statement), recons, denied , 
15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

23 4 7 U.S.C. § 503(b)(2)(E). 

24 See Michael Downer. Notice of Unlicensed Operation (Enf. Bur.. Dec. 3. 2009) (on file in EB 09-MA-0174); 
Michael Downer , Hand-delivered Notice of Unlicensed Operation (Enf. Bur. Mar. 26, 2010) (on file in EB-09-MA- 
0174); Damian Anthony Ojouku .Allen and Michael Downer. Hand-delivered Notice of Unlicensed Operation (Enf. 
Bur. May 21. 2010) (on file in EB-I0-MA-0088): Damian Allen and Michael Downer. Hand-delivered Notice of 
Unlicensed Operation (Enf. Bur. July 1,2010) (on file in EB-10-MA-0I23). 

25 See, e.g.. Whisler Fleurinor , Notice of Apparent Liability for Forfeiture. 26 FCC Red 2478 (Enf. Bur. 2011) 
(imposing a $20,000 forfeiture for violations of Section 301): Nounone Luhin , Notice of Apparent Liability for 
Forfeiture, 25 FCC Red 12654 (Enf. Bur. 2010) (imposing a $20,000 forfeiture for violations of Section 301). 

26 See 47 U.S.C. §§ 401, 501,503, 510. 

27 47 U.S.C. §§ 301, 503(b); 47 C.F.R. *}§ 0.111.0.204, 0.311,0.314, 1.80. 
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10. IT IS FURTHER ORDERED that, pursuant to Section 1 .80 of the Commission’s rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture, 
Michael William Downer SHALL PAY the full amount of the proposed forfeiture or SHALL FILE a 
written statement seeking reduction or cancellation of the proposed forfeiture. 

11. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/A ccount number and FRN referenced above. Michael William 
Downer shall also send electronic notification on the date said payment is made to SCR- 
Response@fcc.gov . Regardless of the form of payment, a completed FCC Form 159 (Remittance 
Advice) must be submitted. 28 When completing the FCC Form 159. enter the Account Number in block 
number 23A (call sign/other ID) and enter the letters fct FORF” in block number 24A (payment type 
code). Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000. or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 29 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNQUIRIES@fcc.gov. 

13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80(f)(3) of the Rules. 10 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, South Central Region. Miami Office. P.O. Box 520617, Miami, FL 
33152-0617, and include the NAL/Acct. No. referenced in the caption. Michael William Downer also shall 
e-mail the written response to SCR-Response@fcc.izov . 

14. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 

28 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://ww\v. fcc.gov/Forms/Form 159/159.pdf. 

2<J See 47 C.F.R. § 1.1914. 

47 C.F.R. 1.16, 1.80(0(3). 
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other reliable and objective documentation that accurately reflects the petitioner's current financial status. 
Any claim of inability' to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 

15. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability' for 
Forfeiture shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail to Michael 
William Downer at his address of record. 


FEDERAL COMMUNICATIONS COMMISSION 


Steven DeSena 
Resident Agent 
Miami Office 
South Central Region 
Enforcement Bureau 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) File No.: EB-08-SE-559 

) 

Hannspree North America. Inc. ) NAL/Acct. No.: 200832100078 

) 

) FRN: 0018065409 


MEMORANDUM OPINION AND ORDER 

Adopted: July 12,2012 Released: July 13, 2012 

By the Chief. Enforcement Bureau: 

I. INTRODUCTION 

1. In this Memorandum Opinion and Order, issued pursuant to Section 405 of the 
Communications Act of 1934, as amended (Act). 1 and Section 1.106 of the Federal Communications 
Commission’s rules (Rules), 2 we grant in part and deny in part the Petition for Reconsideration (Petition) 3 
filed by Hannspree North America, Inc. (Hannspree). Hannspree seeks reconsideration of the Forfeiture 
Order 4 that imposed a twelve thousand four hundred fifty dollar ($12,450) forfeiture for Hannspree’s willful 
and repeated violation of Section 15.117(i)( l)(iii) of the Rules in connection with its interstate shipment of 
television broadcast receivers that failed to include the capability to receive over-the-air DTV broadcast 
signals. 5 For the reasons set forth below, the Petition is granted in part and denied in part, and we reduce the 
amount of the forfeiture penalty to eleven thousand eight hundred dollars ($11.800). 

II- background 

2. In 2002, the Federal Communications Commission (Commission) adopted the “DTV 
tuner requirement," 6 which requires that all new television broadcast receivers imported into the United 


' 47 L .S.C. § 405. 

1 47 C.F.R. § l |06. 

On April 1. 2009, Hannspree filed a letter seeking reduction of the forfeiture. See Letter from Eric Hsu. Vice 
President of Operations, Hannspree North America. Inc., to Secretary. Federal Communications Commission (Apr. 
1, 2009) (on file in EB-08-SE-559). Consistent with Section 405 of the Act and Section 1.106 of the Rules, we are 
treating this letter as a petition for reconsideration. 

Hannspree North America. Inc.. Forfeiture Order. 24 FCC Red 3616 (Enf. Bur. 2009) ( Forfeiture Order). 

See 47 C.F.R. 15.117(i)(l )(iii); see also 47 C.F.R. § 15.3(\v) (defining a television broadcast receiver as a "device 
designed to receive television pictures that are broadcast simultaneously w ith sound on the television channels 
authorized under part 73 of this chapter"). 

See Review of the Commission’s Rules and Policies Affecting the Conversion to Digital Television , Second Report 
and Order and Second Memorandum Opinion and Order, 17 FCC Red 15978 (2002) (DTV Review Second Report 
and Order). The Commission later modified the Rules to advance the dates by which new television receivers were 
required to include DTV tuners. See Requirements for Digital Television Receiving Capability , Report and Order 
and Further Notice of Proposed Rulemaking, 20 FCC Red 11196 (2005) (DTV Tuner Report and Order)-, 
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States or shipped in interstate commerce include the capability to receive over-the-air DTV broadcast 
signals. 7 The DTV tuner requirement was intended to facilitate the transition to digital television by 
promoting the availability of DTV reception equipment and to protect consumers by ensuring that their 
television receivers provide over-the-air television reception of digital signals. 8 

3. Hannspree, a subsidiary ofHannstar Display Corporation, is a California-based importer 
and retailer of television broadcast receivers. On July 8, 2008, the Enforcement Bureau (Bureau) issued a 
letter of inquiry* (LOI) to Hannspree regarding the company’s compliance with the DTV tuner 
requirement. 9 In its August 6, 2008, response (LOJ Response), Hannspree conceded, via affidavit, that 
certain of its receiver offerings were noncompliant; it also provided, under penalty of perjury, 
comprehensive business sales records of all receivers imported and shipped during the period covered by 
the investigation. 10 After analyzing the data provided by Hannspree, the Bureau issued a Notice of 
Apparent Liability for Forfeiture (NAL) to the company, proposing a $12,450 forfeiture for its apparent 
willful and repeated violation of Section 15.117(i)(l)(iii) of the Rules by shipping in interstate commerce 
249 television receivers that were not equipped with the required DTV tuners. 11 

4. Hannspree filed a response to the SAL on September 3, 2008 (NAL Response). 12 !n its 
NAL Response, Hannspree requested the exclusion of noncompliant receivers that were imported prior to 
the March 1, 2007, deadline, but sold and shipped from its two California-based retail stores after the 
deadline. 13 The Forfeiture Order considered Hannspree's NAL Response but found that Hannspree 
presented no circumstances that warranted reduction of the proposed forfeiture. 14 In particular, the 
Forfeiture Order reiterated that Section 15.117(i) prohibits the importation or interstate shipment of 
noncompliant units after the applicable deadlines. 1 ? 

5. In its Petition, Hannspree argues for the first time that the Bureau incorrectly calculated 
the number of noncompliant receivers that were subject to the forfeiture computation. 16 Hannspree avers 


Requirements for Digital Television Receiving Capability , Second Report and Order. 20 ICC Red 18607 (2005) 

(DTV Tuner Second Report and Order). 

7 See DTV Review Second Report and Order , 17 FCC Red at 15996, para. 40. The D T V tuner requirement also 
applies to other television receiving equipment, such as VCRs and DVD players. See id. 

8 See id. at 15979. para. 1. In this regard, the DTV tuner requirement ensures that the intent of the All Channel 
Receiver Act of 1962 (ACRA), Pub. L. No. 87-529. 76 Slat. 150, is fulfilled. The ACRA. which is codified at 47 
U.S.C. § 303(s), provides the Commission with “authority to require" that all television receivers "be capable of 
adequately receiving all frequencies allocated by the Commission to television broadcasting.” 

8 See Letter from Kathryn S. Berlhot. Chief, Spectrum Enforcement Division, FCC Enforcement Bureau, to 
Hannspree North America, Inc. (July 8, 2008) (on file in EB-08-SE-559). 

10 See Letter from Eric Hsu, Vice President of Operations, Hannspree North America, Inc., to Kathryn S. Berthot. 
Chief, Spectrum Enforcement Division. FCC Enforcement Bureau (Aug. 6, 2008) (on file in EB-08-SE-559). 

11 See Hannspree North America. Inc Notice of Apparent Liability for Forfeiture, 23 FCC Red 12902 (Enf. Bur. 
2008). 

u See Letter from Eric Hsu. Vice President of Operations. Hannspree North America, Inc., to Secretary, Federal 
Communications Commission (Sept. 3. 2008) (on file in EB-08-SE-559). 

13 See id. at I. 

14 See Forfeiture Order , 24 FCC Red at 3620, para. 10. 

15 See id. 

lh See Petition at I. 
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that it shipped interstate a total of 74 non-DTV-compliant receivers that were subject to a forfeiture 
penalty, rather than the 249 units stated in the AVI/-. 17 Accordingly, Hannspree seeks a corresponding 
reduction in the forfeiture. 

HI. DISCUSSION 

6. Under Section 1.106(c)( 1) of the Rules, a petition for reconsideration that relies on facts 
or arguments not previously presented to the designated authority may be granted only if (I) the facts or 
arguments relate to events that occurred or circumstances that have changed since the last opportunity to 
present such matters; or (2) the petition relies on facts or arguments unknown to the petitioner until after 
petitioner’s last opportunity to present such matters. 18 Section 1.106(c)(2) of the Rules also permits grant 
of a petition for reconsideration that raises new facts or arguments if the designated authority determines 
that consideration of the new information is required to serve the public interest. 19 

7. In support of its Petition, Hannspree provides a new analysis of its sales records 
purporting to show that only 74 units are subject to a forfeiture penalty and resubmits certain business 
sales records. Without explanation, however, Hannspree omits a sizeable group of noncompliant 
receivers that it had previously disclosed. 20 In addition, Hannspree neither explains the Figures in its 
analysis (or describes their origin), nor demonstrates, as required by Section I. I06(c)( 1), that the new 
analysis relates to changed circumstances or previously unknown facts. 21 Therefore, while Hannspree 
argues that the Bureau miscalculated the number of noncompliant television receivers that were subject to 
a forfeiture penalty, it provides little factual support to undergird its claims, and what it does offer fails to 
meet the procedural threshold in Section 1.106(c)(1). 

8. We note, however, that the Bureau has conducted another careful review of the record 
and identified a small miscalculation, which, consistent with the public interest, warrants partial 
reconsideration and modification of the Forfeiture Order. 22 The SAL determined that Hannspree shipped 
a total of 5.518 receivers during the relevant period, of which 249 were non-compliant. 23 We now 

17 See id at 2. 

" See 47C.F.R. § 1.106(c)(1). 

"See id. § 1.106(c)(2). 

See LOI Response at Exhibit A. Specifically, the business sales records that Hannspree submitted with its Petition 
exclude one attachment that details shipment of over 400 television receivers during the period covered by the 
investigation. Hannspree does not argue in its Petition that the 400 receivers that it had previously disclosed were 
improperly considered in connection with the SAL. Therefore, the Bureau again considers those receivers in its 
evaluation here. 

21 See 47 C.F.R. § 1.106(c)(1). 

2 ‘Seeid§ 1.106(c)(2); see also EZ Sacramento, Inc.. 15 ICC Red 18257 (Enf. Bur. 2000) (citing WW17.. Inc..37 
FCC 685 ’ 686 (1964). affdsub. nom. Lorain Journal Co v. FCC. 351 F.2d 824 (D.C. Cir. 1965)). 

SAL, 23 FCC Red at 12907. para. 15 & n. 17. To determine the number of receiver units subject to forfeiture 
penalty, the SAL analysis excluded the following categories of receivers: compliant receivers: receivers that were 
exported: noncompliant receivers that were shipped interstate more than one year prior to the date on which the SAL 
was issued; and receivers with diagonal screen sizes measuring less than 13 inches that were shipped interstate prior 
to the effective date for such receivers. See id. The DTV tuner requirement became applicable to television 
receivers with screen sizes less than 13 inches (measured diagonally) on January 30, 2008. See Third Periodic 
Review of tf le Commission s Rules and Policies A ffecting the Conversion to Digital Television , Report and Order. 23 
FCC Red 2994, 3081, para. 190 (2007) (correcting language in Section 15.117(i)(2) regarding receivers with screen 
sizes less than 13 inches): Third Periodic Review of the Commission s Rules and Policies Affecting the Conversion 
to Digital Television . Final Rule, 73 Fed. Reg. 5634 (Jan. 30. 2008) (publishing the rule correction). 
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conclude that Hannspree shipped a total of 5.519 units, only 236 of which were non-DTV-compliant. 24 
We thus affirm our finding that Hannspree willfully 25 and repeatedly 26 violated Section 15.117(i>( 1 >(iii) of 
the Rules by shipping in interstate commerce television receivers that were not equipped with DTV 
tuners, but modify the decision to reflect the interstate shipment of 236 non-DTV-compliant television 
receivers—or 13 fewer units—within the one year preceding the issuance of the SAL. Consistent with 
Commission precedent, we reduce the forfeiture to SI 1.800 (236 units x $50 per unit) for Hannspree's 
willful and repeated violation of Section 15.117(i)(l)(iii) of the Rules 27 in connection with its interstate 
shipment of television receivers that did not comply with the DTV tuner requirement. 28 

IV. ORDERING CLAUSES 

9. Accordingly, IT IS ORDERED that, pursuant to Section 405 of the Communications 
Act of 1934, as amended, 29 and Section 1.106 of the Commission’s rules, 70 the Petition for 
Reconsideration filed by Hannspree North America, Inc. hereby' IS GRANTED IN PART AND 
DENIED IN PART. 


24 To arrive at this number, the Bureau excluded the following units that were compliant with the Rules or were 
otherwise not subject to forfeiture penalty: 1,404 units that, in fact, contained DTV tuners: 6 units that were 
exported; 3,521 units that were shipped more than one year before the August 28, 2008. issuance of the SAL; and 
352 units with screen sizes less than thirteen inches that were shipped before the January 30. 2008. DTV tuner 
effective date for such receivers. Because of the order in which these exclusions are applied, certain overlap among 
the units within these categories, and the inclusion of additional DTV-compliant units, the numbers of receivers in 
each category differ somewhat from those represented in the SAL. 

25 Section 312(f)(1) of the Act defines ‘Villful" as ‘the conscious and deliberate commission or omission of [any] 
act, irrespective of any intent to violate" the law. 47 IJ.S.C. § 312(f)( 1). The legislative history of Section 312 
clarifies that this definition of willful applies to both Sections 312 and 503 of the Act, H.R. Conf. Rep. No. 97-765 
(1982). and the Commission has so interpreted the term in the Section 503(b) context. See Southern California 
Broadcasting Co., Memorandum Opinion and Order. 6 FCC Red 4387, 4388. para. 5 (1991), recon. denied. 1 FCC 
Red 3454 (1992) ( Southern California)’, see also Telrite Corporation , Notice of Apparent Liability for Forfeiture, 23 
FCC Red 7231, 7237, para. 12 (2008), consent decree ordered , Order and Consent Decree. 27 FCC Red 4110 
(2012); San Jose Saxigation. Inc., Forfeiture Order. 22 FCC Red 1040, 1042. para. 9 (2007), consent decree 
ordered. Order and Consent Decree, 25 FCC Red 1494 (2010). 

26 Section 312(f)(2) of the Act, which also applies to forfeitures assessed pursuant to Section 503(b) of the Act. 
provides that “[tjhe term ‘repeated*... means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.” 47 IJ.S.C. § 312(f)(2). See Callais Cablevision. 
Inc., Notice of Apparent Liability for Monetary Forfeiture. 16 FCC Red 1359, 1362. para. 9 (2001 ). forfeiture 
ordered , Forfeiture Order, 17 FCC Red 22626 (2002) (forfeiture paid); Southern California , 6 FCC Red at 4388, 
para. 5. 

27 47 C.F.R. 5 l5.117(iXIMiii). 

28 See, e g., Precor, Inc., Notice of Apparent Liability for Forfeiture. 23 I CC Red 6361, 6367, para. 16. (2008) 
(applying the follow ing tiered approach to the forfeiture calculation: 0-1000 units: $50 per unit: 1001-2500 units: 
$75 per unit; 2501-5000 units: $100 per unit: 5001-10.000 units: $125 per unit: 10,001-20,000 units: $150pcr 
unit; 20.001-30,000 units: $175 per unit; 30.001-40,000 units: $200 per unit: 40.001-50.000 units: $225 per unit: 
50,001+ units: $250 per unit). 

47 U.S.C. § 405. 

50 47 C.F.R. § 1.106. 
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10. IT IS FURTHER ORDERED that, pursuant to Section 503(b) of the Act and Sections 
0.111,0.311, and 1.80(f)(4) of the Commission’s rules , 31 Hannspree North America, Inc. IS LIABLE 
FOR A MONETARY FORFEITURE in the amount of eleven thousand eight hundred dollars 

($11.800) for violation of Section 15.117(i)(l)(iii) of the Rules. 

11. Payment of the forfeiture shall be made in the manner provided for in Section 1.80 of the 
Rules within fifteen (15) calendar days after the release date of this Memorandum Opinion and Order. 3 ' 

If the forfeiture is not paid within the period specified, the case may be referred to the U.S. Department of 
Justice for enforcement of the forfeiture pursuant to Section 504(a) of the Act . 33 Hannspree North 
America, Inc. shall send electronic notification of payment to Daudeline Meme at 
Daudeline.Meme@fcc.gov, Kevin Pittman at Kevin.Pittman@fcc.gov, and to Samantha Peoples at 
Sam.Peoples@fcc.gov on the date said payment is made. 

12. The payment must be made by check or similar instrument, wire transfer, or credit card, 
and must include the NAL/Account number and FRN referenced above. Regardless of the form of 
payment, a completed FCC Form 159 (Remittance Advice) must be submitted . 34 When completing the 
FCC Form 159, enter the Account Number in block number 23A (call sign/other ID) and enter the letters 
“FORF” in block number 24A (payment type code). Below are additional instructions you should follow 
based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza. St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004. receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000. or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

13. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 33 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail. 
ARJNQUIRlES@fcc.gov. 


31 47 U.S.C. § 503(b); 47 C.F.R. §§ 0.111. 0.311, 1.80(0(4). 

32 See 47 C.F.R. § | .80. 

3j See 47 U.S.C. § 504(a). 

An FCC Fonn 159 and detailed instructions for completing the form may be obtained at 
http://^ v f CC gov/Fomls/Form 1 59/ , 59 pdf 

” 47 C.F.R. § 1 . 1914 . 


7972 




Federal Communications Commission 


DA 12-1096 


14. IT IS FURTHER ORDERED that this Memorandum Opinion and Order shall be sent 
by First Class Mail and by Certified Mail, return receipt requested, to Hannspree North America. Inc. at 
14450 My ford Road, Suite 100, Irvine, CA 92606. 


FEDERAL COMMUNICATIONS COMMISSION 


P. Michele Ellison 
Chief, Enforcement Bureau 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of 
Glenn S. Yamada 
Kenai, Alaska 

NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 
Adopted: July 17,2012 Released: July 18, 2012 


) 

) 

{ File No.: EB-FIELDWR-12-00001081 

NAL/Acct. No.: 201232780001 
j FR\: 0021897384 

) 


By the Resident Agent, Anchorage Resident Agent Office, Western Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (N AL), we find that Glenn S. 
Yamada, a Citizens Band (CB) radio operator in Kenai, Alaska, apparently willfully and repeatedly violated 
Section 301 of the Communications Act of 1934, as amended (Act),' and Sections 95.409(a) and 
95.411 <a)< 1) and (b) of the Commission’s rules (Rules ), 2 by operating a radio transmitter without the 
requisite Commission authorization. We conclude that Mr. Yamada is apparently liable for a forfeiture in 
the amount of twelve thousand five hundred dollars ($12,500). In addition, no later than thirty' (30) 
calendar days from the date of this SAL, Mr. Yamada must submit a statement signed under penalty of 
peijury that he is no longer engaged in unlicensed radio operations. 

»• background 

2. On January 22, 2012. the Commission received a complaint of interference to an 
authorized user in the aeronautical band, a safety of life serv ice, on the frequency 21.964 MHz. The 
complaint concerned a male subject talking and interfering with the control and monitoring of air traffic 
over the North Atlantic. For several days, the Commission's High Frequency Direction Finding Center 
(HFDFC) monitored frequency 21.964 MHz and, on January 31, 2012, observed a subject matching the 
details of the complaint transmitting on the frequency 21.965 MHz. Over the next several days, the 
HFDFC determined that the subject was using the call “1600 Alaska”; that the subject's actual operating 
frequency was 27.025 MHz (CB channel 6 ); and that the subject’s location was Kenai, Alaska. 

3- On February 6 , 2012, an agent from the Enforcement Bureau's Anchorage Resident 
Agent Office (Anchorage Office) investigated the complaint of interference. The agent, using direction- 
finding techniques, located the source of the interference to Mr. Yamada's residence in Kenai, Alaska . 3 
The interfering signal to frequency 21.964 MHz was determined to be on frequency 21.965 MHz and 

1 47U.S.C. § 301. 

2 47 C.F.R. §§ 95.409(a). 95.411(a)(1) and (b). 

A review of the Commission's Universal Licensing S} stem revealed that Mr. Yamada had no individual license to 
operate a CB radio station. 
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correlated with CB station operation on CB Channel 6, frequency 27.025 MHz, emanating from Mr. 
Yamada's residence. 4 On the same day, the Anchorage agent, accompanied by a police officer from the 
Kenai Police Department, inspected Mr. Yamada's CB station. The agent observed a non-certificated CB 
transmitter and a linear amplifier as part of Mr. Yamada's CB station. Mr. Yamada admitted to the agent 
that the linear amplifier was capable of generating a power output of 200 watts. The agent observed that 
the transmitter and the linear amplifier were connected, and that the linear was connected to a 
transmission cable and ultimately to the directional antenna at the back of Mr. Yamada's residence. Mr. 
Yamada told the agent that this was his hobby setup and that he had been operating it for the last several 
weeks. 5 

111. DISCUSSION 

4. Section 503(b) of the Act provides that any person who willfully or repeatedly fails to 
comply substantially with the terms and conditions of any license, or willfully or repeatedly fails to comply 
with any of the provisions of the Act or of any rule, regulation, or order issued by the Commission 
thereunder, shall be liable for a forfeiture penalty. 6 Section 312( fK 1) of the Act defines “willful" as the 
“conscious and deliberate commission or omission of [any] act, irrespective of any intent to violate" the law. 7 
The legislative history to Section 312(f)(l) of the Act clarifies that this definition of willful applies to both 
Sections 312 and 503(b) of the Act,* and the Commission has so interpreted the term in the Section 503(b) 
context. 9 The Commission may also assess a forfeiture for violations that are merely repeated, and not 
willful. 10 The term “repeated" means the commission or omission of such act more than once or for more 
than one day. 11 


4 Apparently, faulty equipment in use by Mr. Yamada on CB Channel 6 produced a spurious signal on frequency 
21.965 MHz, the source of the interference to frequency 21.964 MHz. 

5 Mr. Yamada admitted to the Anchorage agent that he used the ''handle" "1600 Alaska." 

6 47 U.S.C. § 503(b). 

7 47 U.S.C. §312(00). 

* H.R. Rep. No. 97-765, 97* Cong. 2d Sess. 51 (1982) (“This provision [inserted in Section 312] defines the terms 
‘willful* and ‘repeated* for purposes of section 312, and for any other relevant section of the act (e g.. Section 503) 
.... As definedf]... ‘willful* means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. ‘Repeated* means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify- the language in Sections 312 and 503, and are consistent with 
the Commission’s application of those terms ....’’). 

9 See, eg.. Application for Review of Southern California Broadcasting Co., Memorandum Opinion and Order. 6 
FCC Red 4387, 4388 (1991), recons, denied. 7 FCC Red 3454 (1992). 

10 See, e.g., Callais Cablevision, Inc.. Notice of Apparent Liability for Monetary Forfeiture. 16 FCC Red 1359, 

1362. para. 10 (2001) (Callais Cablevision, Inc.) (proposing a forfeiture for. inter alia, a cable television operator's 
repeated signal leakage). 

11 Section 312(f)(2) of the Act, 47 U.S.C. § 312(0(7). which also applies to violations for which forfeitures are 
assessed under Section 503(b) oflhe Act, provides that “(tjhe term ’repeated’, when used with reference to the 
commission or omission of any act, means the commission or omission of such act more than once or, if such 
commission or omission is continuous, for more than one day." See Callais Cablevision, Inc. y 16 FCC Red at 1362. 


7975 




Federal Communications Commission 


DA 12-1104 


A. Unlicensed Operation in the Personal Radio Service, Citizens Band 

5. Section 301 of the Act states that no person shall use or operate any apparatus for the 
transmission of energy or communications or signals by radio within the United States, except under and 
in accordance w ith the Act and with a license granted under the provisions of the Act. 12 Section 95.404 of 
the Rules states that CB operators are not required to have individual licenses because they are authorized 
by this rule to operate a CB station, provided, however, that they operate the station in accordance with 
Subpart D of Part 95 of the Rules (CB Rules). 13 Section 95.409(a) of the Rules states that CB operators 
must use FCC certificated CB transmitters at their CB stations, and that the use of a transmitter that is not 
FCC certificated voids their authority to operate the station. 14 Furthermore. Section 95.41 l(a)( I) of the 
Rules states that CB operators may not attach external radio frequency (RF) power amplifiers (sometimes 
called linears or linear amplifiers) to certificated CB transmitters in any way. 5 Section 95.411(b) of the 
Rules states that there are no exceptions to this rule and that use of a power amplifier voids their authority 
to operate the station. 16 

6 . On February 6, 2012, the Anchorage agent identified Mr. Yamada as the operator that the 
Commission’s HFDFC observed interfering with safety of life operations on the frequency 21.965 MHz 
over multiple days in January and February 2012. The agent’s inspection of Mr. Yaniada’s CB radio 
station revealed that Mr. Yamada was operating a non-certificated transmitter with an RF linear amplifier. 
Mr. Yamada admitted to the agent that he operated the devices for several weeks. Such operation voided 
Mr. Yamada's authority' to operate his CB radio station under the CB Rules. As Mr. Yamada had no 
other authority to operate a CB station, his operation was unauthorized. Consequently, we find that Mr. 
Yamada apparently willfully and repeatedly violated Section 301 of the Act, and Sections 95.409(a) and 
95.41 l(a)( 1) and (b) of the Rules, by operating a CB radio station without authorization. 

B. Proposed Forfeiture Amount and Reporting Requirement 

7. Pursuant to the Commission’s Forfeiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for operation without an instrument of authorization for the service is $10,000. 17 
In assessing the monetary forfeiture amount, we must also take into account the statutory factors set forth in 
Section 503(b)(2)(E) of the Act, which include the nature, circumstances, extent, and gravity of the 
violations, and with respect to the violator, the degree of culpability, any history of prior offenses, ability- to 
pay, and other such matters as justice may require. 18 Here, we find that an upward adjustment of the base 
forfeiture amount is warranted because of the gravity of the violations. As the record reflects, Mr. 

Yamada’s unauthorized operations posed a significant public safety risk, given the interference caused to an 
authorized user in the aeronautical band (a safety of life service). Applying the Forfeiture Policy 


12 47 U.S.C. § 301. ". ~ 

J 47 C.F.R. § 95.404. 

“ 47 C.F.R. § 95.409(a). 

? 47 C.F.R. § 95.411(a)(1). 

47 C.F.R. § 95.411(b). The FCC will presume you have used a linear or other external RF power amplifier if the 
amplifier is located in the operator’s premises and if there is other evidence showing that the station was operated 
with more power than authorized. See 47 C.F.R. § 95.410. 

The Commission's Forfeiture Policy Statement ami Amendment of Section 1.80 of the Rules to Incorporate the 
Forfeiture Guidelines, Report and Order, 12 FCC Red 17087 (1997) ( Forfeiture Policy Statement), recons, denied, 

15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

18 47 U.S.C. § 503(b)(2)(E). 
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Statement , Section 1.80 of the Rules, and the statutory factors to the instant case, we conclude that Mr. 
Yamada is apparently liable for a forfeiture in the amount of $12,500. 

8. Furthermore, given the public safety concerns of the violations, we also direct Mr. Yamada 
to submit a statement signed under penalty of perjury confirming whether he is still engaged in CB 
operations and, if so, to state if he: (1) is using a certified CB transmitter; and (2) has not attached any linear 
amplifiers to his CB station. This statement must be provided to the Anchorage Office at the address listed 
in paragraph 11, below, within thirty (30) calendar days of the release date of this Notice of Apparent 
Liability for Forfeiture and Order. Failure to comply with this requirement could subject the licensee to 
additional enforcement action. 

IV. ORDERING CLAUSES 

9. Accordingly. IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204, 0.311, 0.314, and 1.80 of the Commission’s rules, 
Glenn S. Yamada is hereby NOTIFIED of this APPARENT LIABILITY FOR A FORFEITURE in the 
amount of twelve thousand five hundred dollars ($12,500) for violations of Section 301 of the Act and 
Sections 95.409(a) and 95.411(a)(1) and (b) of the Rules. 19 

10. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission’s rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Glenn S. Yamada SHALL PAY the full amount of the proposed forfeiture or SHALL FILE a 
written statement seeking reduction or cancellation of the proposed forfeiture. 

11. IT IS FURTHER ORDERED that Glenn S. Yamada SHALL SUBMIT a written 
statement, as described in paragraph 8, above, within thirty (30) calendar days of the release date of this 
Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission, Enforcement Bureau, Western Region, Anchorage Office, PO Box 231949, 
Anchorage, AK 99523-1949. Glenn S. Yamada shall also e-mail the written statement to WR- 
Response@fcc.gov . 

12. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Glenn S. Yamada 
shall send electronic notification of payment to WR-Response@fcc.go v on the date said payment is made. 
Regardless of the form of payment, a completed FCC Form 159 (Remittance Advice) must be 
submitted. 20 When completing the FCC Form 159, enter the Account Number in block number 23 A (call 
sign/other ID) and enter the letters “FORF” in block number 24A (payment type code). Below are 
additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088. St. Louis, MO 63197- 
9000. or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis. MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 


Iv 47 U.S.C. §§ 301, 503(b); 47 C.F.R. §§ 0.111,0.204, 0.311, 0.314. 1.80, 95.409(a). 95.41 l(a)( I) and (b). 

2,1 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://wv\w.fcc.gov7Fonns/Form 159/159.pdf. 
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appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 
The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000. or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088. SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

13. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington. D.C. 20554. 21 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNQUlRIES@fcc.gov. 

14. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80(0(3) of the Rules/ 2 Mail the written statement to Federal Communications 
Commission. Enforcement Bureau, Western Region. Anchorage Resident Agent Office, P.O. Box 231949, 
Anchorage. AK 99523-1949, and include the NAL/Acct. No. referenced in the caption. Glenn S. Yamada 
also shall e-mail the written response to WR-Response@fcc.gov . 

15. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (I) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner’s current financial status. 
Any claim of inability to pay must specifically identity the basis for the claim by reference to the financial 
documentation submitted. 

16. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail to 
Glenn S. Yamada, at his address of record. 


FEDERAL COMMUNICATIONS COMMISSION 


David J. Charlton 
Resident Agent 

Anchorage Resident Agent Office 
Western Region 
Enforcement Bureau 


:! See 47 C.F.R. § U9I4. 

22 47 C.F.R. §§ 1.16, 1.80(0(3). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 

Cardinal Broadband, LLC, 
aka Sovereign Telecommunications, 
a wholly owned subsidiary of Cardinal 
Communications, Inc. 


) 

) File No.: LB-07-SE-310 

) 

) NAL/Acct. No.: 200832100070 

) 

) FRN: 0018035063 


FORFEITURE ORDER 


Adopted: July 13,2012 Released: July 13,2012 

By the Chief, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Forfeiture Order, we issue a monetary forfeiture in the amount of twenty-five 
thousand dollars ($25,000) to Cardinal Broadband, LLC. aka Sovereign Telecommunications, a wholly- 
owned subsidiary of Cardinal Communications, Inc., 1 for its willful and repeated violation of Section 
9.5(b) of the Federal Communication Commission’s rules (Rules). 2 The noted violation involves 
Cardinal's failure to provide E911 service (for more than two months) in connection with its Voice over 
Internet Protocol (VoIP) offering. This Forfeiture Order furthers the Commission’s longstanding and 
continuing commitment to promoting E911 service to help ensure the safety and welfare of all 
Americans. 3 

II. BACKGROUND 

2. On August 15, 2008, the Enforcement Bureau (Bureau) of the Federal Communications 
Commission (FCC or Commission) issued a Notice of Apparent Liability for Forfeiture to Cardinal in the 
amount of $25,000 for its apparent violation of Section 9.5 of Rules by failing to provide E911 service. 4 
The Bureau’s investigation into this matter was initiated by a complaint that Cardinal, an interconnected 


1 Cardinal Broadband, LLC (Cardinal) was formed in 2005 as a Colorado limited liability company. On October 1, 
2010, pursuant to an acquisition by Roomlinx, Inc. of Cardinal’s parent, Roomlinx. Inc. became the sole member of 
Cardinal. See Roomlinx, Inc.. Annual Report (Fomi 10-K), at 50 (Mar. 30, 2012). 

2 47 C.F.R. § 9.5(b). 

3 In the Matter of E911 Enabled Services: L911 Requirements for IP-Lnablcd Service Providers, WC Docket No. 
04-36, WC Docket No. 05-196, First Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 10245. 
10246. para. 5 (2005). 

4 Cardinal Broadband. LLC. Notice of Apparent Liability for Forfeiture and Order, 23 FCC Red 12224 (Enf. Bur. 
2008) ( VoIP E9U NAL). In a matter closely related to the VoIP E911 NAL . the Bureau issued a Notice of Apparent 
Liability 1 for Forfeiture to Cardinal in the amount of $25,000 for its apparent violation of Section 1.17(a)(2) of the 
Rules by providing incorrect material factual information to the Commission without a reasonable basis for 
believing that the information was correct and accurate. Cardinal Broadband. LLC , Notice of Apparent Liability for 
Forfeiture. 23 FCC Red 12233 (Enf. Bur. 2008) ( Section L17NAL). In a companion decision issued concurrently 
with this Forfeiture Order, wc affirm the Section 1.17 NAL. 
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VoIP service provider, was not providing E911 service to residents of a condominium complex called 
Millstone in Golden, Colorado. Specifically, the complaint alleged that residents of the condominium 
complex could not make E911 calls and could not reach their local police department. In the VoIP E9I1 
SAL, the Bureau determined that Cardinal was subject to the requirements of Section 9.5 as a provider of 
interconnected VoIP services and that Cardinal failed to provide compliant E911 service.' 

3. Cardinal submitted a single response to both the VoIP E9II SAL and the Section 1.17 
SAL. b In this Consolidated NAL Response, Cardinal disputes the finding in the VoIP E911 SAL that it is 
an interconnected VoIP service provider. 7 Cardinal also contends that the failure to provide compliant 
E911 service was the fault of Prime Time Communications, the third party whose VoIP service Cardinal 
was reselling at the Millstone condominium complex. 8 Cardinal further asserts that no violation occurred 
during the one year period prior to the issuance of the VoIP E9II SAL and that its actions were neither 
'‘willful” nor “repeated.”’ Finally, Cardinal requests cancellation or reduction of the proposed forfeiture 
on the ground that payment would pose a financial hardship. 10 

III. DISCUSSION 

4. The proposed forfeiture amount in this case was assessed in accordance with Section 
503(b) of the Communications Act of 1934, as amended (the Act), 11 Section 1.80 of the Rules, 1 ' and the 
Forfeiture Policy Statement}* In examining Cardinal's Consolidated NAL Response, Section 503(b) of 
the Act requires that the Commission take into account the nature, circumstances, extent, and gravity of 
the violation and, with respect to the violator, the degree of culpability, any history of prior offenses, 
ability- to pay, and other such matters as justice may require. 14 As discussed below, we have considered 
Cardinal’s response in light of these statutory factors and find that neither cancellation nor reduction of 
the forfeiture is warranted. 

A. Failure to provide interconnected VoIP service 

5. Section 9.5(bX I) of the Rules states, in relevant part, that “[ijnterconnected VoIP service 
providers must, as a condition of providing service to a consumer, provide that consumer with E911 
service as described in this section.” 15 As set forth in the VoIP E911 SAL , the Bureau determined that 

5 VoIP E9I1 SAL, 23 FCC Red at 12227-12228, paras. 9. 12. 

6 See Letter from Ed Gameu. Manager, Cardinal Broadband. LLC, to Spectrum Enforcement Division. FCC 
Enforcement Bureau (Oct. 10. 2008) (Consolidated NAL Response) at 1-2. 

7 Consolidated NAL Response at 2. 

8 Id. at 1-2. 

’ Id. at 2. 

10 Id. at 3. 

11 47 IJ.S.C. § 503(b). 

12 47 C.F.R. § 1.80. 

13 The Commission's Forfeiture Policy Statement and Amendment of Section I .SO of the Rules to Incorporate the 
Forfeiture Guidelines, Report and Order, 12 FCC Red 17087 (1997). recon denied, 15 FCC Red 303 (1999) 
{Forfeiture Policy Statement). 

14 47 U.S.C. § 503(b)(2)(E). 

15 47 C.F.R. § 9.5(b)(1); IP-Enabled Services and E9I l Requirements for IP-Enabled Service Providers, First 
Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 10245, 10266. para. 37 (2005) {VoIP 911 
Order), affdsub nom. Suvio v. FCC, 473 F.3d 302 (D.C. Cir. 2006). See also. 47 C.F.R. § 9.5(a) (making the E911 
service requirements “applicable to providers of interconnected VoIP services”). An interconnected VoIP sendee is 
(continued ...) 
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Cardinal was subject to the requirements of Section 9.5 “as a provider of interconnected VoIP services'' 16 
and that Cardinal failed to provide compliant E911 service. 17 

6. In its Consolidated NAL Response. Cardinal again argues that the service it provides 
does not meet the definition of “interconnected VoIP service.” 18 The Bureau previously considered and 
properly rejected this argument in the VoIP E91I SAL. ] 9 As the Bureau noted, the “Commission made no 
distinction between providers who owm and operate their own facilities, services, or networks, and those 
who outsource some or all of those functions to others.” 20 Cardinal presents no additional arguments and 
no new evidence that would alter our conclusion that, as a reseller of VoIP serv ice. Cardinal was a 
provider of interconnected VoIP within the meaning of Section 9.5 of the Rules and therefore was 
obligated to provide fully compliant E911 service. 

7. We also find unpersuasive Cardinal's argument that no forfeiture should be imposed for its 
violation of Section 9.5(b) because the failure to provide E911 service to the Millstone condominium 
community was the fault of Prime Time Communications, the third party whose interconnected VoIP 
service Cardinal resold. 2 In this instance. Cardinal has acknowledged that it resells interconnected VoIP 
service at the Millstone condominium community. 22 As a consequence. Cardinal was a provider of 
interconnected VoIP service and was responsible for its compliance with Section 9.5. :3 Moreover, the 
Commission has consistently “refused to excuse licensees from forfeiture penalties where the actions of 
employees, independent contractors, or agents have resulted in violations.” 24 

(Continued from previous page)- 

a service that: (1) enables real-time, two-way voice communications; (2) requires a broadband connection from the 
user's location: (3) requires Internet Protocol-compatible customer premises equipment; and (4) permits users 
generally to receive calls that originate on the public switched telephone network (PSTN) and to terminate calls to 
the PSTN. See 47 C.F.R. § 9.3: see also VoIP 911 Order . 20 FCC Red at 10257-10258. para. 24. 

16 VoIP E911 SAL, 23 FCC Red at 12227, para. 9. 

17 Id. at 12228. para. 12. 

11 Consolidated NAL Response at 2. 

19 VoIP E911 SAL. 23 FCC Red at 12226-12228. paras. 8-12. In response to the Bureau's inquiries. Cardinal 
argued that it **do[esJ not provide interconnected VoIP serv ice,” but has acknowledged that it resells interconnected 
VoIP service. See letter from Edward A. Gameau, Chief Executive Officer, Cardinal Communications. Inc., and 
Ronald S. Bass. Principal Accounting Officer, Cardinal Communications. Inc., to Kathryn S. Berthot, Chief. 
Spectrum Enforcement Division. FCC Enforcement Bureau, and Thomas D. Fitz-Gibbon. Esq.. Spectrum 
Enforcement Division, FCC Enforcement Bureau (Oct. 9, 2007) at 3. In the VoIP E911 SAL. the Bureau stated that 
it was not clear from the information provided by Cardinal whether the company was a “reseller” or primary 
provider of interconnected VoIP serv ice. See VoIP E9I1 SAL. 23 FCC Red at 12227, para. 9. The Bureau 
concluded, however, that “[w]e do not need to decide this issue ... because even assuming that Cardinal resells 
interconnected VoIP service, it is nevertheless subject to the requirements in section 9.5 of the Commission's rules 
as a provider of interconnected VoIP serv ices.” Id 

20 VoIP E9II SAL. 23 FCC Red at 12227. para. 9. 

21 Consolidated NAL Response at 2. 

‘ 2 See Letter from Ronald S. Bass, Principal Accounting Officer. Cardinal Communications. Inc., to Thomas D. 
Fitz-Gibbon, Esq., Spectrum Enforcement Div ision. FCC Enforcement Bureau (Jan. 7, 2008) (January 7 Response) 
at 4. 

21 See Vo/P E9II SAL 23 FCC Red at 12227, para. 9. 

24 See. e g.. Eure Family Limited Partnership, Memorandum Opinion and Order. 17 FCC Red 21861. 21863-64. 
para. 7 (2002) (concluding that an antenna structure owner was responsible for the willful acts and omissions of its 
contractor when the contractor failed to monitor obstruction lights to ensure compliance with the Commission's 
Rules): Triad Broadcasting Company, Inc ., Memorandum Opinion and Order. 96 FCC 2d 1235. 1244, para. 21 
(continued ...) 
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8. In addition, we reject Cardinal's claim that its violation of Section 9.5(b) was not 

“willful” because Cardinal “tried to immediately remedy the situation once made aware of it.” 25 Section 
312(f)( 1) of the Act, which applies to violations for which forfeitures are assessed under Section 503(b) 
of the Act. provides that “[t]he term ‘willful',... means the conscious and deliberate commission or 
omission of such act, irrespective of any intent to violate any provision of this Act or any rule or 
regulation of the Commission authorized by this Act Cardinal’s subsequent remedial measures, 

while laudable, are irrelevant to whether its actions were “willful” within the meaning of Section 

3 12(0(0 of the Act. 27 

9. We similarly reject Cardinal's assertion that its violation of Section 9.5(b) of the Rules 
was not “repeated.” 28 Section 312(f)(2) of the Act provides that “[t]he term ‘repeated,’ ... means the 
commission or omission of such act more than once or, if such commission or omission is continuous, for 
more than one day.” 29 As noted below, the record before us establishes that Cardinal's violation of 
Section 9.5(b) spanned multiple days (more than two months), continuing until as late as October 23. 
2007. 30 

B. Proposed forfeiture consistent with Section 503(b)(6) 

10. In its Consolidated NAL Response, Cardinal also argues for the first time that E9II 
service at the Millstone condominium “was fixed in early August of 2007[,]” two months earlier than 
Cardinal indicated in its prior sworn statements. 31 On this basis. Cardinal claims that it is “not aware of a 
violation that occurred during the [one] year prior to issuance of this NAL[.]” 12 While Section 503(b)(6) 
of the Act bars the Commission from proposing a forfeiture for violations that occurred more than one 
year prior to the issuance of a notice of apparent liability' for forfeiture, 33 we do not find Cardinal's latest 
claim to be credible or reliable; it is exceedingly general (referring only to “early August of 2007”), is 
unsupported by any documentary evidence, and contradicts detailed, sworn information Cardinal 
provided to the Bureau during the course of the investigation. 

(Continued from previous page) - 

(1984) (determining that Commission licensee could not escape forfeiture liability where actions by its legal counsel 
resulted in Commission violations). 

Consolidated NAL Response at 2. 

47 U.S.C. § 312(0(U- See Southern California Broadcasting Co . Memorandum Opinion and Order, 6 FCC Red 
4387(1991). 

The Commission has repeatedly held that post-violation corrective measures are not sufficient to avoid liability. 

See. e g., A T&T Wireless Services, Inc.. Forfeiture Order, 17 FCC Red 21866, 21870-71. para. 14 (2002): America's 
Tele-Setwork Corp.. Order of Forfeiture, 16 FCC Red 22350. 22355, para. 13 (2001); Coleman Enters., Inc. d h a 
Local Long Distance. Inc.. Order of Forfeiture, 15 FCC Red 24385, 24388. para. 8 (2000). 

Consolidated NAL Response at 2. 

29 

47 U.S.C. § 312(0(2). See Callais Cabievision. Inc.. Notice of Apparent Liability for Forfeiture, 16 FCC Red 
1359. 1362, para. 9 (2001): Southern California, 6 FCC Red at 4388. para. 5. 

3 ° . 

January 7 Response at 4. Even assuming, however, that fully compliant E911 service was provided to the 
Millstone condominium community at an earlier date (i.e.. on August 15, 2007). see infra paras. 10-11, Cardinal has 
acknowledged that multiple customers at the Millstone condominium property experienced E911 service problems. 

Id. (stating that the service offered at the Millstone condominium community included “30 telephone numbers 
servicing 28 customers”). Cardinal therefore would have repeatedly violated the rule as to multiple customers. 

Consolidated NAL Response at 2 

32 Id. 

33 47 U.S.C. $ 503(b)(6). 
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11. Specifically, Cardinal had previously declared under penalty of perjury that it switched 
its VoIP service provider from Prime Time Communications to Simple Signal in July 2007, that Simple 
Signal “began” servicing customers at the Millstone condominium community on August 15, 2007, 34 and 
that all VoIP customers at the Millstone condominium were provided E911-compliant service “by or 
before October 23, 2007. ” 35 In the absence of any documentary evidence to counter Cardinal’s initial 
report, or even an explanation of the conflicting claims on when compliant E911 service commenced, we 
have no basis on which to conclude that Cardinal’s earlier sworn statements are inaccurate or that 
Cardinal provided fully compliant E911 service prior to August 15, 2007. Regardless of whether 
Cardinal’s violation of Section 9.5(b) ended on August 15. 2007 or October 23, 2007, the VoIP E911 SAL 
was issued within the one year statute of limitations in accordance with the requirements of Section 
503(b)(6) of the Act. 

C. Lack of a basis for reduction of the proposed forfeiture 

12. Finally, Cardinal asserts that payment of the proposed forfeiture would pose a financial 
hardship. 36 The Commission has determined that, in general, gross revenues are the best indicator of an 
ability to pay a forfeiture. 37 In addition, and as detailed in the instructions provided in the VoIP E9JJ 
SAL, “[cjlaims of inability to pay should be supported by tax returns or other financial statements 
prepared under generally accepted accounting procedures for the most recent three year period.*’ 38 
Cardinal only submitted financial statements covering the eight-month period, January through August 
2008. Moreover. Cardinal’s revenues, as reflected in the limited financial statements it did submit, would 
not warrant a reduction of the forfeiture amount. 3 * 

IV. ORDERING CLAUSES 

13. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Act 40 and 
Sections 0.111,0.311, and^l.80 of the Rules, 41 Cardinal Broadband. LLC IS LIABLE FOR A 
FORFEITURE in the amount of twenty-five thousand dollars ($25,000) for failing to provide compliant 
E911 service in willful and repeated violation of Section 9.5(b) of the Rules. 

14. Payment of the forfeiture shall be made in the manner provided for in Section 1.80 of the 
Rules within ten (10) calendar days after the release date of this Forfeiture Order. 42 If the forfeiture is not 
paid within the period specified, the case may be referred to the U.S. Department of Justice for 


.14 

January 7 Response at 4. 

35 Id. 

36 Consolidated NAL Response at 3. 

37 See PJB Communications of Virginia. Inc.. Forfeiture Order, 7 FCC Red 2088. 2089, para. 8 (1992) (forfeiture not 
deemed excessive where it represented approximately 2.02 percent of the violator's gross revenues); Local Long 
Distance, Inc.. Forfeiture Order, 16 FCC Red 24385 (2000) (forfeiture not deemed excessive where it represented 
approximately 7.9 percent of the violator’s gross revenues); Hoosier Broadcasting Corporation. Forfeiture Order, 

15 FCC Red 8640 (2002) (forfeiture not deemed excessive where it represented approximately 7.6 percent of the 
violator’s gross revenues). 

58 See VoIP E9H SAL. 23 FCC Red al 12232. para. 24. 

3 * Based on established precedent, the $25,000 forfeiture proposed in the VoIP E91 / SAL is not excessive in 
comparison to Cardinal’s reported gross revenues. See supra note 37. 

40 47 U.S.C. § 503(b). 

41 47C.F.R. §§ 0.111.0.311, 1.80. 

42 Id. § 1.80. 
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enforcement of the forfeiture pursuant to Section 504(a) of the Act. 43 Cardinal shall send electronic 
notification of payment to Josh Zeldis at Josh.Zeldis@fcc.gov and Samantha Peoples at 
Sam.Peoples@fcc.gov on the date said payment is made. 

15. The payment must be made by check or similar instrument, wire transfer, or credit card, 
and must include the NAL/Account number and FRN referenced above. Regardless of the form of 
payment, a completed FCC Form 159 (Remittance Advice) must be submitted. 44 When completing the 
FCC Form 159. enter the Account Number in block number 23A (call sign/other ID) and enter the letters 
“FORF” in block number 24A (payment type code). Below are additional instructions you should follow 
based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

- Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088. St. Louis, MO 63197-9000. or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza. St. Louis, MO 
63101. 

16. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street. S.W., Room 1- 
A625. Washington, D.C. 20554. 45 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARINQUIRIES@fcc.gov. 

1 7. IT IS FURTHER ORDERED that a copy of this Forfeiture Order shall be sent by first 
class mail and certified mail return receipt requested to Jon Bartlett, President, Cardinal Broadband, LLC. 
2150 West 6 th Avenue, Suite H, Broomfield, CO 80020 and to Michael Wasik, Chairman and CEO. 
Roomlinx, Inc., 2150 West 6* Avenue, Suite H, Broomfield, CO 80020. 


FEDERAL COMMUNICATIONS COMMISSION 


P. Michele Ellison 
Chief, Enforcement Bureau 


4! 47 U.S.C. § 504(a). 

An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www.fcc.gov/Forms/Form 159/159.pdf. 

45 See 47 C.F.R. § | | 9I4 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 

Cardinal Broadband, LLC, 
aka Sovereign Telecommunications, 
a wholly owned subsidiary of Cardinal 
Communications. Inc. 


) 

) File No.: EB-07-SE-310 

) 

) NAL/Acct. No.: 200832100069 

) 

) FRN: 0018035063 


FORFEITURE ORDER 


Adopted: July 13,2012 Released: July 13,2012 

By the Chief, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Forfeiture Order, we issue a monetary forfeiture in the amount of twenty-five 
thousand dollars ($25,000) to Cardinal Broadband, LLC, aka Sovereign Telecommunications, a wholly- 
owned subsidiary of Cardinal Communications, Inc., 1 for its willful violation of Section 1.17(a)(2) of the 
rules (Rules) of the Federal Communication Commission (FCC or Commission). 2 The noted violation 
involved Cardinal's provision of incorrect material factual information related to Cardinal's failure to 
provide E911 service to dozens of its customers at the Millstone condominium community in Golden, 
Colorado for more than two months. We conclude that Cardinal provided the information to the 
Commission without a reasonable basis for believing that the information was correct and not misleading. 

II. BACKGROUND 

2. On August 15, 2008, the Enforcement Bureau (Bureau) issued a Notice of Apparent 
Liability for Forfeiture to Cardinal in the amount of $25,000 for its apparent violation of Section 
1.17(aX2) of the Rules by providing incorrect material factual information to the Commission without a 
reasonable basis for believing that the information was correct and not misleading. 3 In a matter closely 
related to the Section I 17 NAL , the Bureau issued a Notice of Apparent Liability for Forfeiture to 
Cardinal in the amount of $25,000 for its apparent failure to provide E911 service in willful and repeated 
violation of Section 9.5(b) of the Commission's Rules. 4 In the VoIP E9II NAL , the Bureau determined 


1 Cardinal Broadband, LLC (Cardinal) was formed in 2005 as a Colorado limited liability company. On October I, 
2010. pursuant to an acquisition by Roomlinx. Inc. of Cardinal's parent, Roomlinx. Inc. became the sole member of 
Cardinal. See Roomlinx, Inc.. Annual Report (Form 10-K), at 50 (Mar. 30, 2012). 

2 47 C.F.R. § 1.17(a)(2). 

3 Cardinal Broadband, LLC. Notice of Apparent Liability for Forfeiture, 23 I CC Red 12233 (Fnf. Bur. 2008) 

(Section 1.17 NAL). 

4 Cardinal Broadband, LLC. Notice of Apparent Liability for Forfeiture and Order, 23 FCC Red 12224 (Enf. Bur. 
2008) (VoIP E911 NAL). Section 9.5(b)( I) of the Rules provides, in relevant part, that providers of interconnected 
Voice over Internet Protocol (VoIP) service ”must, as a condition of providing service to a consumer, provide that 
consumer with E911 service as described in this section.” 47 C.F.R. § 9.5(b)( I). See IP-Enabled Services and E911 
Requirements for IP-Enabled Service Providers. First Report and Order and Notice of Proposed Rulemaking, 20 
FCC Red 10245, 10266, para. 37 (2005) (VoIP E911 Order), affd sub nom. Nuvio v. FCC. 473 F.3d 302 (D.C. Cir. 
(continued ...) 
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that Cardinal was subject to the requirements of Section 9.5 as a provider of interconnected VoIP services 
and that Cardinal failed to provide compliant E911 service. 5 

3. In the Section 1.17 NAL , the Bureau concluded that Cardinal's statement in the 
company’s response to the Bureau’s initial letter of inquiry 6 that “[t]he service Cardinal resells does not 
‘require a broadband connection from the user’s location’ ... [or] ‘Internet protocol-compatible customer 
premises equipment’” 7 (CPE), and thus does not meet two of the four criteria for interconnected VoIP 
service, was incorrect material factual information. 8 Specifically, the Bureau found that, based on 
Cardinal's publicly available marketing material and its subsequent admission that it provides 
interconnected VoIP service. Cardinal failed to exercise reasonable diligence to determine the accuracy of 
the information it provided, and therefore, at the time it made the representations to the Bureau, Cardinal 
did not have a reasonable basis for believing that the information was correct and not misleading. 9 

4. On October 10, 2008, Cardinal filed a single response to both the Section LI7 SAL and 
the VoIP E911 SAL. 10 In this Consolidated NAL Response, Cardinal disputes the conclusion that it 
violated Section 1.17(a)(2) of the Rules. 11 Alternatively, Cardinal requests cancellation or reduction of 
the proposed forfeiture on the ground that payment would pose a financial hardship. 12 

III. DISCUSSION 

5. The proposed forfeiture amount in this case was assessed in accordance with Section 

503(b) of the Communications Act of 1934, as amended (Act), 13 Section 1.80 of the Rules. 14 and the 
Forfeiture Policy Statement . ,5 In examining Cardinal's Consolidated N AL Response, Section 503(b) of 
(Continued from previous page) - 

2006). See also. 47 C.F.R. vj 9.5(a) (making the E911 service requirements “applicable to providers of 
interconnected VoIP services”). An interconnected VoIP service is a service that: (I) enables real-time, two-way 
voice communications: (2) requires a broadband connection from the user’s location; (3) requires Internet Protocol- 
compatible customer premises equipment: and (4) permits users generally to receive calls that originate on the 
public switched telephone network (PSTN) and to terminate calls to the PSTN. See 47 C.F.R. § 9.3: see also VoIP 
E9IJ Ureter, 20 FCC Red at 10257-58, para. 24. 

‘ EolP /sP7 / SAL. 23 FCC Red at 12227-12228, paras. 9. 12. In a companion decision issued concurrently with this 
Forfeiture Order, we affirm the VoIP E911 SAL. 

* See Letter from Kathryn S. Berthot. Chief, Spectrum Enforcement Division. FCC Enforcement Bureau, to Cardinal 
Communications. Inc. (Sept. 10. 2007) (Initial LOI). 

7 Letter from Edward A. Gameau. Chief Executive Officer. Cardinal Communications, Inc., and Ronald S. Bass, 
Principal Accounting Officer. Cardinal Communications, Inc., to Kathryn S. Berthot, Chief, Spectrum Enforcement 
Division. FCC Enforcement Bureau, and Thomas D. Fitz-Gibbon. Esq., Spectrum Enforcement Div ision, FCC 
Enforcement Bureau (Oct. 9, 2007) (Initial LOI Response) at 3 (emphasis in original). 

8 Section 1.17 NAL. 23 FCC Red at 12235. para. 7. 

Id. at 12235, para. 8. 

See Cardinal Broadband. LLC , Opposition to Notices of Apparent Liability for Forfeiture (tiled Oct. 10. 2008) 
(Consolidated NAL Response). Cardinal requested and was granted an extension of time to respond. 

11 Id. at 2. 

n Id. 

13 47 U.S.C. $ 503(b). 

4 47 C.F.R. § 1.80. 

The Commission's Forfeiture Policy Statement and Amendment of Section ISO of the Rules to Incorporate the 
Forfeiture Guidelines. Report and Order, 12 FCC Red 17087 (1997), recon denied. 15 FCC Red 303 (1999) 
forfeiture Policy Statement). 
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the Act requires that the Commission take into account the nature, circumstances, extent, and gravity of 
the violation and, with respect to the violator, the degree of culpability, any history of prior offenses, 
ability to pay, and other such matters as justice may require. 16 As discussed below, we have considered 
Cardinal's response in light of these statutory factors and find that neither cancellation nor reduction of 
the proposed forfeiture amount is warranted. 


Provision of incorrect material factual information 

6. Section 1.17(a) of the Rules 17 provides, in pertinent part, that in any investigation, no 
person shall: 


(1) In any written or oral statement of fact, intentionally provide material factual 
information that is incorrect or intentionally omit material information that is 
necessary- to prevent any material factual statement that is made from being 
incorrect or misleading; and 


(2) In any written statement of fact, provide material factual information that is 
incorrect or omit material information that is necessary to prevent any material 
factual statement that is made from being incorrect or misleading without a 
reasonable basis for believing that any such material factual statement is correct 
and not misleading. 

7. Any person who has received a letter of inquiry from the Commission or its staff or is 
otherwise the subject of a Commission investigation must comply with the requirements of Section 1.17 
of the Rules. 11 In expanding the scope of Section l .17 in 2003 to include written statements made 
without a reasonable basis for believing the statements are correct and not misleading, the Commission 
explained that it intended this requirement to clarify the obligations of persons dealing with the 
Commission, ensure that they exercised due diligence in preparing written submissions, and enhance the 
effectiveness of the Commission's enforcement efforts. 19 Thus, even absent an intent to deceive, a false 
statement may constitute an actionable violation of Section 1.17 of the Rules if provided without a 
reasonable basis for believing that the material factual information it contains is correct and not 
misleading. 20 


8. In its Consolidated NAL Response, Cardinal argues that no forfeiture should be imposed 
because the company’s statement in its Initial LOI response that “[t]he service Cardinal resells does not 
‘require a broadband connection from the user’s location’ ... [or] ‘Internet protocol-compatible [CPE]'” 
was accurate in light of the way that Cardinal provides service to its customers. 21 Although Cardinal's 
Consolidated NAL Response does not explain the basis for this claim, we can glean the company's 


16 47 L.S.C. § 503(bK2)(L). 

17 47 C.F.R. § 1.17(a). 

"id. § 1.17(b)(4). 

19 In the Matter of Amendment of Section II 7 of the Commission s Rules Concerning Truthful Statements to the 
Commission. Report and Order. 18 FCC Red 4016. 4016-17, paras. 1-2. 4021. para. 12 (2003) (“ Amendment of 
Section LIT'), recon. dented. Memorandum Opinion and Order, 19 FCC Red 5790, further recon. denied, 
Memorandum Opinion and Order, 20 FCC Red 1250 (2004). 

20 See Amendment of Section I 17. 18 FCC Red at 4017. para. 2 (stating that the revision to Section 1.17 is intended 
to “prohibit incorrect statements or omissions that are the result of negligence, as well as an intent to deceive*'). 

Consolidated NAL Response at 2. 
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apparent rationale from prior filings. 22 In its January 7 LOl Response, for example, Cardinal reiterated 
that the service it resells does not require either a broadband connection or Internet Protocol-compatible 
CPE, noting that what it “did not make clear” in its Initial LOI Response was that the “service” the 
company resells includes both interconnected VoIP and conventional analog telephone service and that 
customers who elect to use conventional analog telephone service do not need either a broadband 
connection or Internet Protocol-compatible CPE. 21 

9. At the outset, we note that the Bureau previously considered and properly rejected 
Cardinal’s argument that it is not an interconnected VoIP serv ice provider because it also sells Qwest 
analog telephone service, a service that does not require either a broadband connection or Internet 
Protocol-compatible CPE. 24 In the VoIP E9I l SAL. the Bureau stated that “[conventional analog 
telephone service and interconnected VoIP service are distinct services[.]” and that “Cardinal’s status as 
an interconnected VoIP service provider is unaffected by the fact that it also offers conventional analog 
telephone service." 25 

10. Moreover, we find that Cardinal’s unqualified statement in its Initial LOI Response that 
the service Cardinal resells does not “require” a broadband connection or Internet Protocol-compatible 
CPE was both inaccurate and misleading. The critical question at issue in the LOI was whether 
Cardinal’s VoIP offering met the thresholds in Section 9.5(a), specifically, whether a broadband 
connection and Internet Protocol-compatible CPE were required in order to utilize Cardinal’s VoIP 
service. 26 Cardinal subsequently admitted that its VoIP service requires these capabilities. 27 For the 
reasons set forth in the Section 1.17 SAL, we affirm the finding that Cardinal did not have a reasonable 
basis For claiming otherwise or for believing that the information it initially provided was correct and not 
misleading. 

11. Cardinal appears to rely on the fact that it resells two different services (interconnected 
VoIP and conventional analog telephone) and that one of those services (conventional analog telephone) 
does not require a broadband connection or Internet Protocol-compatible CPE. However, the ability of 
Cardinal’s customers to choose a non-VoIP offering is not relevant to the nature and requirements of its 
VoIP service. Indeed, to find for Cardinal we would have to conclude that Cardinal’s customers who 
chose the VoIP offering were not “required” to have the broadband connection or Internet Protocol- 
compatible CPE necessary to that service because they could have chosen analog service instead. This 
argument is counterintuitive. In addition, if Cardinal had exercised even a minimum of diligence, such as 


~ See Letter from Ronald S. Bass, Principal Accounting Officer. Cardinal Communications, Inc., to Thomas D. 
Fitz-Gibbon, Esq., Spectrum Enforcement Division. FCC Enforcement Bureau (Jan. 7, 2008) (January 7 LOI 
Response) at 3, 7, 15. 19. 

23 

Id. at 7 (stating that '*lw|hat we did not make clear is we offer digital serv ice side-by-side with Qwest analog 
service so no internet related equipment is required. If a customer wants analog phone we get it for them through 
Qwest hence, there is no requirement for a broadband connection nor is there a requirement for customer premises 
equipment.”). 

24 VoIP E9II SAL 23 FCC Red at 12228, para. 11. 

25 Id. 

See Initial LOI. The second inquiry in the Initial LOI directed Cardinal to respond to the following question 
regarding Cardinal's VoIP service offering: “State whether Cardinal currently provides interconnected VoIP service 
to the public.” LI at 1. 

27 

January 7 LOT Response at 17-18. The record indicates that the service Cardinal resold uses an integrated access 
device (IAD) to connect through a T1 to the provider's server, which then connected with the PSTN. Id. at 17. 
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by reviewing its own marketing materials, the VoIP E9II Order or Section 9.3 of the Rules. 28 it could 
have avoided the inaccuracies in its statement. 29 By failing to either perform reasonable due diligence or 
to adequately explain its statement. Cardinal omitted from its initial LOI Response ‘"information that is 
necessary to prevent any material factual statement that is made from being incorrect or misleading,” 
precisely the outcome that Section 1.17 was intended to prevent. 30 

12. Further, we disagree with Cardinal's contention that that the proposed forfeiture should 
be cancelled or reduced because Ronald Bass, the Cardinal employee who submitted the company’s 
Initial LOI Response, believed at that time that the response was accurate. 31 As noted in the Section 1.17 
NAL , even absent intent to deceive, a false statement may constitute an actionable violation of Section 
1.17 of the Rules if provided without a reasonable basis for believing that the material factual information 
it contains is correct and not misleading. 32 As a consequence, the assertion that Mr. Bass believed the 
response to be truthful, even if accurate, is not enough for Cardinal to avoid liability under Section 1.17. 

In this regard, we note that Cardinal's acknowledgment in the Consolidated NAL Response that Mr. Bass, 
Cardinal Communications, Inc/s Principal Accounting Officer, was “probably not the best person to 
handle the response since Mr. Bass is an accountant and not a telecom employee'' 33 underscores the 
Bureau’s previous finding that Cardinal failed to exercise reasonable due diligence to ensure that the 
statements the company made in its Initial LOI Response were truthful, accurate, and not misleading. 34 

13. Cardinal’s provision of incorrect material factual information is especially egregious 
given the vital public safety matter at issue. The Commission has found that violations of E911 
requirements are serious, noting the critical function these requirements serve in promoting and 
safeguarding life and property. 35 As the Commission has stated, “E911 service saves lives and property 
by helping emergency services personnel do their jobs more quickly and efficiently.” 36 Moreover, 


28 Both the VoIP E9II Order and Section 9.3 of the Rules clearly define interconnected VoIP as a service that, inter 
alia , requires a broadband connection from the user's location and Internet Protocol-compatible CPE. See supra 
note 4. 

" Section 1.17 NAL, 23 FCC Red at 12236, para. 8. As the Commission has stated, parties must “use due diligence 
in providing information that is correct and not misleading to the Commission, including taking appropriate 
affirmative steps to determine the truthfulness of what is being submitted. A failure to exercise such reasonable 
diligence would mean that the party did not have a reasonable basis for believing in the truthfulness of the 
information.” See Amendment of Section 1.17 of the Commission s Rules Concerning Truthful Statements to the 
Commission , Report and Order, 18 FCC Red 4016, 4021. para. 12 (2003). 

30 47 C.F.R. § 1.17(a). See Invision Industries, Inc.. Notice of Apparent Liability for Forfeiture. 23 FCC Red 13095, 
13103-04, para. 25 (2008). response pending (finding that a television importer’s failure to exercise due diligence to 
ensure that the information provided in its LOI Response was not misleading constituted a violation of Section 
1.17(a)). 

11 Consolidated NAL Response at 2. 

32 See Section 1.17 NAL, 23 FCC Red at 12235, para. 6. 

33 Consolidated NAL Response at 2. 

34 See Section 1.17 NAL. 23 FCC Red at 12236, para. 8. 

35 See Revision of the Commission's Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems, 
Second Memorandum Opinion and Order. 14 FCC Red 20850, 20852, para. 2 (1999), clarified. 16 FCC Red 18982 
(2001); see also Sprint Nextel, 22 FCC Red at 16418. para. 10; T-Mobile USA. Inc., Notice of Apparent Liability for 
Forfeiture, 18 FCC Red 3501, 3504, para. 7 (2003) (forfeiture paid). 

36 Revision of the Commission s Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems, 
Report and Order and Further Notice of Proposed Rulemaking. 11 FCC Red 18676. 18679, para. 5 (1996) 
(subsequent history omitted). 
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according to the complainant, local emergency officials considered the situation so dire that they 
distributed flyers warning of the lack of 911 service and directing residents to use the police department's 
regular number in case of emergency. 37 Given the critical importance of providing consumers the ability 
to call 911, Cardinal should have exercised greater due diligence in preparing its written submissions 
regarding its provision of E911. 

B. Lack of a basis for reduction of the proposed forfeiture 

14. Finally, Cardinal asserts that payment of the proposed forfeiture would pose a financial 
hardship. 38 The Commission has determined that, in general, gross revenues are the best indicator of an 
ability to pay a forfeiture. 39 In addition, and as detailed in the instructions provided in the Section 1.17 
NAL„ “[c]laims of inability to pay should be supported by tax returns or other financial statements 
prepared under generally accepted accounting procedures for the most recent three year period/* 40 
Cardinal only submitted financial statements covering the eight-month period January through August 
2008. Moreover, Cardinal’s revenues, as reflected in the limited financial statements it did submit, would 
not warrant a reduction of the forfeiture amount. 41 

IV. ORDERING CLAUSES 

15. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Act, 42 and 
Sections 0.11 L 0.31 L an<T 1 .80 of the Rules, 43 Cardinal Broadband, LLC IS LIABLE FOR A 
FORFEITURE in the amount of twenty-five thousand dollars ($25,000) for providing incorrect material 
factual information to the Commission in willful violation of Section 1.17(a)(2) of the Rules. 

16. Payment of the forfeiture shall be made in the manner provided for in Section 1.80 of the 
Rules within ten (10) calendar days after the release date of this Forfeiture Order. 44 If the forfeiture is not 
paid within the period specified, the case may be referred to the U.S. Department of Justice for 
enforcement of the forfeiture pursuant to Section 504(a) of the Act. 45 Cardinal shall send electronic 
notification of payment to Josh Zeldis at Josh.Zeldis@fcc.gov and Samantha Peoples at 
Sam.PeopIes@fcc.gov on the date said payment is made. 

1 7. The payment must be made by check or similar instrument, wire transfer, or credit card, 
and must include the NAL/Account number and FRN referenced above. Regardless of the form of 


VoIP E911 SAL , 23 FCC Red at 12229. para. 17. 

38 Consolidated NAL Response at 3. 

v See PJB Communications of Virginia. Inc.. Forfeiture Order. 7 FCC Red 2088. 2089. para. 8 (1992) (forfeiture not 
deemed excessive where it represented approximately 2.02 percent of the v iolator's gross revenues): Local Long 
Distance , Inc.. Forfeiture Order. 16 FCC Red 24385 (2000) (forfeiture not deemed excessive where it represented 
approximately 7.9 percent of the violator's gross revenues): Hoosier Broadcasting Corporation. Forfeiture Order, 

15 FCC Red 8640 (2002) (forfeiture not deemed excessive where it represented approximately 7.6 percent of the 
violator s gross revenues). 

40 See Section 1.17 SAL. 23 FCC Red at 12235, para. 15. 

Based on established precedent, the $25,000 forfeiture proposed in the Section 1.17 SAL is not excessive in 
comparison to Cardinal’s reported gross revenues. See supra note 39. 

42 47 U.S.C. § 503(b). 

43 47 C.F.R. Jjg 0.111.0.311, 1.80. 

44 W 51-80. 

43 47 U.S.C. 5 504(a). 
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payment, a completed FCC Form 159 (Remittance Advice) must be submitted. 46 When completing the 
FCC Form 159, enter the Account Number in block number 23 A (call sign/other ID) and enter the letters 
“FORF” in block number 24A (payment type code). Below are additional instructions you should follow 
based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088. St. Louis, MO 63197- 
9000. or sent via overnight mail to U.S. Bank - Government Lockbox #979088. SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC. and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

18. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations. Federal Communications Commission. 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 47 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARINQUlRlES@fcc.gov. 

19. IT IS FURTHER ORDERED that a copy of this Forfeiture Order shall be sent by first 
class mail and certified mail return receipt requested to Jon Bartlett. President. Cardinal Broadband, LLC, 
2150 West 6 th Avenue, Suite H, Broomfield. CO 80020 and to Michael Wasik, Chairman and CEO, 
Roomlinx, Inc., 2150 West 6 th Avenue, Suite H, Broomfield, CO 80020. 


FEDERAL COMMUNICATIONS COMMISSION 


P. Michele Ellison 
Chief, Enforcement Bureau 


46 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
hitp://wwwTcc.gov/Forms/Form 159/159.pdf. 

47 See 47 C.F.R. §1.1914. 
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PUBLIC NOTICE 

FEDERAL COMMUNICATIONS COMMISSION 
445 12th STREET S.W. 

WASHINGTON D.C. 20554 


News media information 202-418-0500 
Internet: http://www.fcc.gov (or ftp.fcc.gov) 
TTY (202) 418-2555 


Report No. SAT-00882 


DA No. 12-1126 
Friday July 13, 2012 


Policy Branch Information 
Actions Taken 


The Commission, by its International Bureau, took the following actions pursuant to delegated authority. The effective 
date of these actions is the release date of this Notice, except where an effective date is specified. 


SAT-AMD-20 X2 0420-00071 E S2S6I DIRECTV Enterprises, LI C 

Amendment 

Grant of Authority Effective DaLe: 07/12/20 i 2 


Nature of Service; Direct to Home Fixed Satellite, Fixed Satellite Service 


See 1BFS File No. SAT-LOA-20120316-00051 for a description of the action taken. 


8AT-L0A-20120316-00051 E S286I DIRECTV Enterprises, LLC 

Launch and Operating Authority 

Grant of Authority F.ffectivc Date: 07/122012 


Nature of Service: Direct to Home Fixed Satellite, Fixed Satellite Service 


On July 12, 2012. the Satellite Division eranted, with conditions, the application of DIRECTV Enterprises, LLC for authority to construct, launch, 
ana operate a 12/14 GHz-band geostationary-satellite orbit space station, DIRECTV KU-79W, at the 79" W.L. orbital location. DIRECTV is 
(e! h /Cd 10 0pCratC D,Rt *T V KU-79W to provide fixed-satellite sen ice in the 11.7-12.2 GHz (spacc-to-Earth) and 14.0-14.5 GHz 

b-to-space) bands. DIRECTV is also authorized to conduct telemetry, tracking, and command operations necessary to maintain DIRECTV 
i , _ ^ al 79° W.L. orbital location using center frequencies located at 14.005 GHz and 14.495 GHz (I:arth-to-space), and 11.704 GHz and 

11 705GHz( S pace-tcEarth). 
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SAT-RPL-20120326-00061 S S2863 Intelsat License LLC 

Replacement Satellite Application (no new frequency) 

Grant of Authority ElTective Date: 07/12/2012 


Nature of Service: Fixed Satellite Service 


On July 12, 2012, the Satellite Division granted with conditions, authority to Intelsat License LLC to construct, launch, and operate a 
geostationary orbit space station, to be known as Intelsat 21, at the 58.0° W.L orbital location. Intelsat is granted authority to operate Intelsat 21 
at the 58.0° W.L. orbital location to provide Fixed-Satellite Services in the 3700-4200 MHz (space-to-Farth). 5925-6425 MHz (Larth-to-space), 

11.45-11.7 GHz (space-to-Larth), 11.7-12.2 GHz (space-to-Farth) and 14.0-14 5 GHz (Farth-to-spacc) frequency bands. Intelsat is also 
authorized to conduct telemetry, tracking, and command operations at 58.0° W.L. using ihe follow ing center frequencies: 11451.25 11453.25 
MHz(space-lo-Earth), 11451.75/11453.75 MHz (spacc-to-Farth), and 13750.5 MHz/13994.5 MHz (Farth-to-spacc) 


SAT-STA-2 0110304-00050 E S21I0 Iridium Constellation LLC 

Special Temporary Authority 

Grant of Authority Effective Date: 07/11/2012 


On July 11, 2012, the Satellite Division granted, with conditions, special temporary authority to Iridium Constellation LLC for a period 60 days to 
operate three space stations in its non-gcostationary satellite orbit constellation pending action in IBFS File No. SAT-MOD-20080701-00140. 


For more information concerning this Notice, contact the Satellite Division at 202-418-0719; TTY 202-418-2555. 
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Before the 

Federal Communications Commission 
Washington, DC 20554 


In the Matter of ) 

) 

Requests for Review of ) 

Decisions of the ) 

Universal Service Administrator by ) 

) 

Integrity Communications ) 

(Brooks Consolidated Independent School District ) 
Falfurrias, Texas), et al. ) 

) 

Schools and Libraries Universal Service ) 

Support Mechanism ) 


File No. SLD-256241, el al 


CC Docket No. 02-6 


ORDER 


Adopted: July 13,2012 Released: July 13, 2012 

By the Chief, Telecommunications Access Policy Division, Wireline Competition Bureau: 

1. Consistent with precedent, 1 we grant four requests from petitioners 2 seeking review of 
decisions by the Universal Service Administrative Company (USAC) denying requests for funding or 
seeking recovery of funding provided under the E-rate program (more formally known as the schools and 
libraries universal service support program) for funding years 2001 and 2002 because the applicants failed 
to show that they had the necessary resources to effectively use the E-rate purchases they sought. 3 We 
find that none of the four applicants fully responded to USAC's requests during selective review to show 
that they had budgeted for the resources necessary to make effective use of the eligible services they 
requested. 4 Based on our review of the facts and circumstances of these specific cases, however, we have 


1 See Requests for Review of the Decisions of the Universal Service Administrator by Academy of Excellence et a !. 
File Nos. SLD-361209. et a! CC Docket No. 02-6, Order, 22 FCC Red 8722. 8725-8728, paras. 6-9 (2007) (finding 
that the petitioners either provided sufficient evidence to demonstrate they had the resources to make effective use of 
the E-rate services they requested or that they should be given another chance to provide such documentation to 
USAC): Requests for Review of the Decisions of the Universal Service Administrator by Chester Upland School 
District, et al, File Nos. SLD-429627, 431150, et al.. CC Docket No. 02-6. Order, 23 FCC Red 15561. 15564-65 
paras. 7-10 (Wireline Comp. Bur. 2008) (granting petitioners another chance to provide USAC with sufficient 
evidence to demonstrate they had the resources to make effective use of the E-rate services they requested). 

* The four applications covered by those requests for review are listed in Appendix A. 

See Section § 54.504(b)(2)(v) (2001) (requiring applicants to certify that they have secured the necessary funding 
to use their E-rate sendees effectively). Section 54.719(c) of the Commission’s rules provides that any person 
aggrieved by an action taken by a division of USAC may seek review from the Commission. 47 C.F.R. § 54.719(c). 

Integrity contends that the schools at issue, for which it is the service provider, have demonstrated that they had 
access to adequate resources to make effective use of their E-ralc sendees. Letter from Bill Sugarek. Integrity 
Communications, to Office of the Secretary, Federal Communications Commission, CC Docket No. 02-6 at 2 (filed 
Jan. 3, 2002). Lady Liberty also claims that it has provided sufficient documentation to address USAC's data 
request Letter from Lady Liberty Academy Charter School to Office of the Secretary. Federal Communications 
Commission, CC Docket No. 02-6 at I (filed Aug. 21. 2006). 
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reason to believe that the applicants may not have fully understood the documentation US AC required to 
complete its review, and thus good cause exists to justify waiver of USAC’s filing deadline and allow the 
applicants listed in Appendix A another opportunity to respond to USAC’s requests for further 
information. 5 We therefore direct USAC to give those four applicants an additional 30-day opportunity to 
provide USAC with documentation to show that they had budgeted for all of the resources necessary to 
make effective use of the eligible services they requested, including the costs of the requisite software and 
teacher training, such as a completed Item 25 worksheet. Consistent with precedent. 6 we also waive, for 
Lady Liberty Academy Charter School, section 54.720 of the Commission’s rules, which requires 
applicants to seek review of a USAC decision within 60 days, because it only missed that filing deadline 
by three days. 7 We also dismiss the two appeals listed in Appendix B because the schools at issue 
subsequently withdrew their funding requests. 8 

2. We therefore remand the underlying applications listed in Appendix A to USAC for further 
action consistent with this order. To ensure that the underlying applications are resolved expeditiously, 
we direct USAC to complete its review of the submitted documentation related to each application listed 
in Appendix A and issue a funding commitment or denial based on a complete review and analysis no 
later than 90 calendar days from its receipt of the submitted documentation. In remanding these 
applications to USAC, we make no finding as to the ultimate eligibility' of the services or the petitioners’ 
applications. 

3. ACCORDINGLY, IT IS ORDERED, pursuant to the authority contained in sections 1-4 and 
254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254. and sections 0.91, 
0.291, and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91,0.291, and 54.722(a), that the requests 
for review filed by the petitioners listed in Appendix A ARE GRANTED and REMANDED to USAC for 
further consideration in accordance with the terms of this order. 

4. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254 of 
the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and sections 0.91,0.291. 
and 1.3 of the Commission’s rules, 47 C.F.R. §§ 0.91,0.291, and 1.3, that section 54.720 of the 
Commission’s rules, 47 C.F.R. § 54.720, IS WAIVED for Lady Liberty Academy Charter School as 
described herein. 

5. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254 of 
the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and sections 0.91,0.291, 


5 Generally, the Commission’s rules may be waived if good cause is shown. 47 C.F.R. § 1.3. The Commission may 
exercise ils discretion to waive a rule where the particular facts make strict compliance inconsistent with the public 
interest. Northeast Cellular Telephone Co . v. I CC. 897 F.2d 1164. 1166 (D.C. Cir. 1990) ( Northeast Cellular). In 
addition, the Commission may take into account considerations of hardship, equity , or more effective 
implementation of overall policy on an individual basis. WAIT Radio v. FCC. 418 F.2d 1153. 1159 (D.C. Cir. 

1969); Northeast Cellular , 897 F.2d at 1166. Waiv er of the Commission's rules is appropriate only if both (i) 
special circumstances warrant a deviation from the general rule, and (ii) such deviation will serve the public interest. 
NetworkIP, LLC v. FCC. 548 F.3d 116. 125-128 (D.C. Cir. 2008); Northeast Cellular. 897 F.2d at 1166. 

6 Requests for Review and or Waiver of Decisions of the Universal Service Administrator by ABC Unified School 
District , et ai. Schools and Libraries Universal Service Support Mechanism. File Nos. SLD-584091. Order, 26 FCC 
Red 11019, 11019, para. 2 (Wireline Comp. Bur. 2011) (granting petitioners waivers of our filing deadline for 
appeals because they submitted their appeals to the Commission only a few days late). 

7 See 47 C.F.R. § 54.720 (requiring appeals to be filed within 60 days of a decision by USAC). 

8 See Appendix B. 
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and 1.3 of the Commission's rules. 47 C.F.R. §§ 0.91. 0.291, and 1.3, that the requests for review filed by 
petitioners listed in Appendix B ARE DISMISSED. 


FEDERAL COMMUNICATIONS COMMISSION 


Trent B. Harkrader 
Chief 

Telecommunications Access Policy Division 
Wireline Competition Bureau 
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APPENDIX A 
Requests Granted 


Petitioner 

Application 

Number(s) 

Funding 

Year 

Date Request for 
ReviewAVaiver 
Filed 

Integrity Communications 
(Encino School 

Encino, TX) 

250073 

2001 

Jan. 3, 2002 

Integrity Communications 
(Port Isabel Independent School District 

Port Isabel. TX) 

489138 

2001 

Jan. 3, 2002 

Integrity Communications 
(Premont Independent School District 
Premont, TX) 

651588 

2001 

Jan. 3. 2002 

Lady Liberty Academy Charter School 
Newark, NJ 

307788 

2002 

Aug. 21.2006 


APPENDIX B 
Requests Dismissed 


Petitioner 

Application 

Number(s) 

Funding 

Year 

Date Request for 
ReviewAVaiver 
Filed 

Integrity Communications 
(Brooks Consolidated Independent School 
District 

Falfurrias, TX) 

790089 

2001 

Jan. 3. 2002 

Integrity Communications 
(Jim Hogg Consolidated Independent 

School District 

Hebbronville. TX) 

500811 

2001 

Jan. 3. 2002 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

Applications of T-Mobile License LLC and ) WT Docket No. 12-175 

Cellco Partnership d/b/a Verizon Wireless ) 

For Consent To Assign Licenses ) 

PROTECTIV E ORDER 


Adopted: July 13,2012 Released: July 13,2012 

By the Senior Deputy Chief, Wireless Telecommunications Bureau: 

1. In this Protective Order, we adopt procedures to limit access to proprietary or confidential 
information that may be filed in this proceeding. We anticipate that such materials will be necessary to 
develop a more complete record on which to base the Commission’s decision. While we are mindful of 
their sensitive nature, we are also mindful of the right of the public to participate in this proceeding in a 
meaningful way. We therefore will make such information available to participants in this proceeding, 
but only pursuant to a protective order. We conclude that the procedures we adopt in this Protective 
Order give appropriate access to the public while protecting proprietary and confidential information from 
improper disclosure, and that the procedures thereby serve the public interest. 

2. Definitions. As used herein, capitalized terms not otherwise defined in this Protective Order 
shall have the following meanings: 

“Acknowledgement” means the Acknowledgement of Confidentiality attached as Appendix A 

hereto. 


‘‘Competitive Decision-Making 11 means that a person’s activities, association, or relationship with 
any of its clients involve advice about or participation in the relevant business decisions or the analysis 
underlying the relevant business decisions of the client in competition with or a business relationship with 
the Submitting Party. 

“Confidential Information 1 ' means information that is not otherwise available from publicly 
available sources and that is subject to protection under FOIA and the Commission's implementing rules. 

“Counsel” means In-House Counsel and Outside Counsel of Record. 

“In-House Counsel” means an attorney employed by a party to this proceeding or employed by an 
affiliated entity and who is actively engaged in the conduct of this proceeding, provided that such attorney 
is not involved in Competitive Decision-Making. 

“Outside Counsel of Record 1 * or “Outside Counsel 1 ' means the attomey(s), firm(s) of attorneys, or 
sole practitioners), as the case may be, representing a party in this proceeding, provided that such 
attorneys are not involved in Competitive Decision-Making. The term “Outside Counsel of Record” 
includes any attorney representing a non-commercial party in this proceeding, provided that such attorney 
is not involved in Competitive Decision-Making. 
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‘"Outside Consultant'* means a consultant or expert retained for the purpose of assisting Counsel 
or a part> in this proceeding, provided that such consultant or expert is not involved in Competitive 
Decision-Making. The term “Outside Consultant" includes any consultant or expert emploved by a non¬ 
commercial party in this proceeding, provided that such consultant or expert is not involved in 
Competitive Decision-Making. 

“Redacted Confidential Document" means a copy of a Stamped Confidential Document w here 
the Confidential Information has been redacted. 

“Reviewing Partv" means a person who has obtained access to Confidential Information 
(including Stamped Confidential Documents) pursuant to paragraphs 5 or 8 of this Protective Order. 

“Stamped Confidential Document" means any document, or any part thereof, that contains 
Confidential Information and that bears the legend (or which otherwise shall have had the legend 
recorded upon it in a wav that brings its attention to a reasonable examiner) “CONFIDENTI AL 
INFORMATION - SUBJECT TO PROTECTIVE ORDER IN WT Docket NO. 12-175 BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION." unless the Commission determines, sua sponte or 
by request pursuant to sections 0.459 or 0.461 of its rules, that any such document is not entitled to 
confidential treatment. The term “document" means any written, recorded, electronically stored, or 
graphic material, whether produced or created by the Submitting Party or another person. By designating 
a document a “Stamped Confidential Document." a Submitting Party signifies and represents that it 
contains Confidential Information. 

“Submining Party " means a person who submits a Stamped Confidential Document. 

3. Effect of Designation of In formation as Confidential. By designating documents and 
information as Confidential under this Protective Order, a Submitting Party' will be deemed to have 
submitted a request that the material not be made routinely available for public inspection under the 
Commission's rules.* Any person w ishing to challenge the designation of a document or portion of a 
document as Confidential must file such a challenge at the Commission and serve it on the Submitting 
Party. The Submitting Party must file any reply within five business days, and include a justification for 
treating the information as confidential/ The documents and information challenged will continue to be 
accorded confidential treatment until the Commission acts on the request and all subsequent appeal and 
stay proceedings have been exhausted.' Any decision on whether the materials should be accorded 
confidential treatment does not constitute a resolution of the merits concerning whether such information 
would be released publicly by the Commission upon a proper request under our rules implementing the 
Freedom of Information Act(FOIA). 4 

4. Submission of Stamped Confidential Documents. A Submitting Party shall submit to the 
Secretary 's Office one copy of each Stamped Confidential Document it wishes to file, two copies of the 
Stamped Confidential Document in redacted form and an accompanying cover letter. Each page of the 
Stamped Confidential Document shall be stamped “CONFIDEN TIAL INFORMATION - SUBJECT TO 
PROTECTIVE ORDER IN WT DOCKET NO. 12-175 BEFORE THE FEDERAL 
COMMUNICATIONS COMMISSION." The cover letter also shall contain this legend. Each Redacted 
Confidential Document shall have the same pagination as the Stamped Confidential Document from 
which it is derived. The two copies of the Redacted Confidential Document and the accompanying cover 
letter shall be stamped “REDACTED - FOR PUBLIC INSPECTION.” To the extent that any page of the 
filing contains both Confidential Information and non-confidential information, only the Confidential 


1 See 47 C.F.R $$ 0.459(a). 0.459(a)(3). 

2 See 47 C.F.R. $ 0 459(b). 

3 See 47 C.F.R. $ 0.459(g). 

4 See 47 C.F.R. 0.459(h), 0.461. 
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Information may be redacted and the page of the unredacted filing shall clearly distinguish the 
Confidential Information from the non-confidential information. In addition, two copies of each Stamped 
Confidential Document and the accompanying cover letter must be delivered as directed by Commission 
staff to John Spencer. Broadband Division, Wireless Telecommunications Bureau, Federal 
Communications Commission, 445 12 ,h Street. S.W., Room 3A-103, Washington, D.C. 20554. 

5. Procedure for Obtaining Access to Confidential Information. Any person seeking access to 
Stamped Confidential Documents and Confidential Information subject to this Protective Order shall sign 
and date the Acknowledgment agreeing to be bound by the terms and conditions of the Protective Order; 
and file the Acknowledgment with the Bureau, on behalf of the Commission. Such person shall also 
serve a copy of the Acknowledgment upon the relevant Submitting Party through its Counsel of Record 
so that it is received at least five business days prior to such person’s reviewing or having access to the 
Submitting Party’s Stamped Confidential Documents or Confidential Information, except that, where the 
person seeking access is one described in either clause 1 or 2 of paragraph 8, the Acknowledgment shall 
be delivered promptly prior to the person's obtaining access. Each Submitting Party' shall have an 
opportunity to object to the disclosure of its Stamped Confidential Documents or Confidential 
Information to any such person. A Submitting Party must file any such objection at the Commission and 
serve it on Counsel representing, retaining or employing such person within three business days after 
receiving a copy of that person’s Acknowledgment (or where the person seeking access is one described 
in clause 1 or 2 of paragraph 8. filed and serve such objection as promptly as practicable after receipt of 
the Acknowledgment). Any person w ho has previously signed and dated an Acknowledgment to the 
Protec-five Order in IVT Docket No. 12-4 and sewed a copy on the relevant Submitting Party and who has 
been ci flowed access to such Submitting Party's Highly Confidential Documents need not sign and serve 
an Acknowledgment in this proceeding; however, a Submitting Party may file an objection to the 
disdojrtsre of its Confidential Documents in this proceeding to a Reviewing Party before or 
contemporaneously with filing those documents. Further, if a Submitting Party files additional 
Confidential Documents, it must file any objection to the disclosure of those additional Confidential 
Documents to any Reviewing Party before or contemporaneously with filing those documents. Until any 
objection is resolved by the Commission and, if appropriate, by any court of competent jurisdiction, and 
unless such objection is resolved in favor of the person seeking access, a person subject to an objection 
from a Submitting Party shall not have access to the relevant Stamped Confidential Documents or 
Confidential Information. 

6. Review of Stamped Confidential Documents. A Submitting Party shall make available for 
review the Stamped Confidential Documents of such party at the offices of the party’s Outside Counsel of 
Record or, if the Submitting Party does not have Outside Counsel of Record, at the offices of such party ’s 
ln-House Counsel. A Reviewing Party shall be provided the following alternatives: (1) a Reviewing 
Party shall be provided adequate opportunity to inspect the documents on site; (2) a Reviewing Party may 
inspect the documents on site with the ability to request copies, at cost, of some or all of the documents; 
or (3) a Reviewing Party may request a complete set of the documents at cost, allowing two business days 
after the request is made for receipt of the copies. If a Reviewing Party plans on requesting a complete 
set of documents, it is encouraged to make such a request at the time it submits the Acknowledgment to 
allow it the opportunity to begin reviewing the documents at the end of the five-day period referred to in 
paragraph 5. All copies of documents that are removed from the Submitting Party ’s office must be 
returned or destroyed in accordance with the terms of paragraph 17. 

7. Use of Confidential Information. Persons obtaining access to Confidential Information 
(including Stamped Confidential Documents) under this Protective Order shall use the information solely 
for the preparation and conduct of this proceeding (WT Docket No. 12-175) before the Commission and 
any subsequent judicial proceeding arising directly from this proceeding and proceeding WT Docket No. 
12-4 and any subsequent judicial proceeding arising directly from that proceeding and. except as 
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provided herein, shall not use such documents or information for any other purpose, including without 
limitation business, governmental, or commercial purposes, or in other administrative, regulatory’ or 
judicial proceedings. Should the Commission rely upon or otherwise make reference to the contents of 
any of the Stamped Confidential Documents or Confidential Information in its decision in this 
proceeding, it will do so by redacting any Confidential Information from the public version of the 
decision and by making the unredacted version of the decision available only to a court and to those 
persons entitled to access to Confidential Information under this Protective Order. 

8. Permissible Disclosure. A Reviewing Party may discuss and share the contents of the 
Stamped Confidential Documents and Confidential Information with another Reviewing Party and with 
the Commission and its staff. A Submitting Party’s Stamped Confidential Documents and Confidential 
Information may also be disclosed to employees and Counsel of the Submitting Party. Subject to the 
requirements of paragraph 5, a Reviewing Party' may disclose Stamped Confidential Documents and 
Confidential Information to: (1) paralegals or other employees of such Reviewing Party' assisting them in 
this proceeding; and (2) employees of third-party contractors involved solely in one or more aspects of 
organizing, filing, coding, converting, storing, or retrieving documents or data or designing programs for 
handling data connected with this proceeding, or performing other clerical or ministerial functions with 
regard to documents connected with this proceeding. 

9. Filings with the Commission. A Reviewing Party or a Submitting Party may in any document 
that it files in this proceeding disclose Confidential Information only if it complies with the following 
procedure. The party shall submit to the Secretary’s Office one copy of the filing containing Confidential 
Information (the “Confidential Filing”), two copies of the filing in redacted form, />., containing no 
Confidential Information (the “Redacted Confidential Filing”), and an accompanying cover letter. The 
cover or first page of the Confidential Filing and each page of the Confidential Filing that contains or 
discloses Confidential Information must be clearly marked “CONFIDENTIAL INFORMATION - 
SUBJECT TO PROTECTIVE ORDER IN WT DOCKET NO. 12-175 BEFORE THE FEDERAL 
COMMUNICATIONS COMMISSION.” The cover letter shall also contain this legend. The 
Confidential Filing shall be made under seal, and will not be placed in the Commission’s public file. The 
two copies of the Redacted Confidential Document and the accompanying cover letter shall be stamped 
“REDACTED - FOR PUBLIC INSPECTION.” The cover letter accompanying the Redacted 
Confidential Filing shall state that the Submitting Party is filing a redacted version of the filing. Each 
Redacted Confidential Filing shall have the same pagination as the Confidential Filing from which it is 
derived. To the extent that any page of the Confidential Filing contains both Confidential Information 
and non-confidential information, only the Confidential Information may be redacted and the page of the 
unredacted Confidential Filing shall clearly distinguish the Confidential Information from the non- 
confidential information. Two copies of each Confidential Filing and the accompanying cover letter must 
be delivered as directed by Commission staff to John Spencer, Broadband Division, Wireless 
Telecommunications Bureau. Federal Communications Commission. 445 12 th Street, S.W., Room 3A- 
103, Washington, D.C. 20554, and one copy must be served on the relevant Submitting Party. Parties 
should not provide courtesy copies of pleadings containing Confidential Information to Commission staff 
unless the Bureau so requests, and any such courtesy copies shall be submitted under seal. 

10. Son-Disclosure of Stamped Confidential Documents. Except with the prior written consent 
of the Submitting Party, or as provided under this Protective Order, neither a Stamped Confidential 
Document nor any Confidential Information may be disclosed further. 

11. Protection of Stamped Confidential Documents and Confidential Information. A Reviewing 
party shall have the obligation to ensure that access to Stamped Confidential Documents and Confidential 
Information is strictly limited as prescribed in this Protective Order. A Reviewing Party shall further 
have the obligation to ensure that Stamped Confidential Documents and Confidential Information are 
used only as provided in this Protective Order. 
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12. Requests for Additional Disclosure. If any person requests disclosure of Confidential 
Information outside the terms of this Protective Order, such a request will be treated in accordance with 
sections 0.442 and 0.461 of the Commission’s rules. 

13. Client Consultation. Nothing in this Protective Order shall prevent or otherwise restrict 
Counsel from rendering advice to their clients relating to the conduct of this proceeding and any 
subsequent judicial proceeding arising therefrom and, in the course thereof, relying generally on 
examination of Stamped Confidential Documents or Confidential Information; provided however, that in 
rendering such advice and otherwise communicating with such client. Counsel shall not disclose Stamped 
Confidential Documents or Confidential Information. 

14. No Waiver of Confidentiality. Disclosure of Confidential Information as provided herein by 
any person shall not be deemed a waiver by any Submitting Party of any privilege or entitlement to 
confidential treatment of such Confidential Information. Reviewing Parties, by viewing this material, 
agree: (1) not to assert any such waiver; (2) not to use Confidential Information to seek disclosure in any 
other proceeding; and (3) that accidental disclosure of Confidential Information by a Submitting Party 
shall not be deemed a waiver of any privilege or entitlement as long as the Submitting Party' takes prompt 
remedial action. 

15. Subpoena by Courts. Departments , or Agencies. If a court, or a federal or state department or 
agency issues a subpoena for or orders the production of Stamped Confidential Documents or 
Confidential Information that a party has obtained under terms of this Protective Order, such party shall 
promptly notify each Submitting Party' of the pendency of such subpoena or order. Consistent with the 
independent authority of any court, department or agency, such notification must be accomplished such 
that the Submitting Party has a full opportunity to oppose such production prior to the production or 
disclosure of any Stamped Confidential Document or Confidential Information. 

16. Violations of Protective Order. Should a Reviewing Party violate any of the terms of this 
Protective Order, such Reviewing Party shall immediately convey that fact to the Commission and to the 
Submitting Party. Further, should such violation consist of improper disclosure of Confidential 
Information, the violating person shall take all necessary steps to remedy the improper disclosure. The 
Commission retains its full authority to fashion appropriate sanctions for violations of this Protective 
Order, including but not limited to suspension or disbarment of Counsel from practice before the 
Commission, forfeitures, cease and desist orders, and denial of further access to Confidential Information 
in this or any other Commission proceeding. Nothing in this Protective Order shall limit any other rights 
and remedies available to the Submitting Party' at law or in equity against any person using Confidential 
Information in a manner not authorized by this Protective Order. 

17. Termination of Proceeding. The provisions of this Protective Order shall not terminate at the 
conclusion of this proceeding. Within two weeks after conclusion of this proceeding and any 
administrative or judicial review. Reviewing Parties shall destroy or return to the Submitting Party 
Stamped Confidential Documents and all copies of the same. No material whatsoever derived from 
Stamped Confidential Documents may be retained by any person having access thereto, except Counsel 
may retain, under the continuing strictures of this Protective Order, tw o copies of pleadings (one of which 
may be in electronic format) prepared in whole or in part by that party that contain Confidential 
Information, and one copy of orders issued by the Commission or Bureau that contain Confidential 
Information. All Counsel shall certify compliance with these temis and shall deliver such certification to 
Counsel for the Submitting Party not more than three weeks after conclusion of this proceeding. The 
provisions of this paragraph regarding retention of Stamped Confidential Documents and copies of the 
same and Confidential Information shall not be construed to apply to the Commission or its staff. 
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18. Authority. This Order is issued pursuant to sections 4(i), 214 and 310(d) of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 214 and 310(d), Section 4 of the 
Freedom of Information Act, 5 L.S.C. § 552(bX4), and authority delegated under section 0.291 of the 
Commission’s rules, 47 C.F.R. § 0.291, and is effective upon its adoption. 


FEDERAL COMMUNICATIONS COMMISSION 


James D. Schlichting 

Senior Deputy Chief, Wireless Telecommunications Bureau 
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APPENDIX A 

Acknowledgment of Confidentiality 
WT Docket No. 12-175 


I hereby acknowledge that 1 have received and read a copy of the foregoing Protective Order in 
the above-captioned proceeding, and 1 understand it. 

1 agree that I am bound by the Protective Order and that I shall not disclose or use Stamped 
Confidential Documents or Confidential Information except as allowed by the Protective Order. 

I acknowledge that a violation of the Protective Order is a violation of an order of the Federal 
Communications Commission. 

I certify' that I am not involved in Competitive Decision-Making. 

Without limiting the foregoing, to the extent that 1 have any employment, affiliation, or role with 
any person or entity other than a conventional private law firm (such as, but not limited to, a lobbying or 
advocacy organization), I acknowledge specifically that my access to any information obtained as a result 
of the Protective Order is due solely to my capacity as Counsel or Outside Consultant to a party or as a 
person described in paragraph 8 of the foregoing Protective Order and agree that I will not use such 
information in any other capacity. 

I acknowledge that it is my obligation to ensure that Stamped Confidential Documents are not 
duplicated except as specifically permitted by the terms of the Protective Order. 

I certify that 1 have verified that there are in place procedures at my firm or office to prevent 
unauthorized disclosure of Stamped Confidential Documents and Confidential Information. 

Capitalized terms used herein and not otherwise defined shall have the meanings ascribed to them 
in the Protective Order. 


Executed this_day of 


2012. 


[Name] 

[Position] 

[Firm] 

[Telephone] 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

Applications of T-Mobile License LLC and ) WT Docket No. 12-175 

Cellco Partnership d/b/a Verizon Wireless ) 

For Consent To Assign Licenses ) 


SECOND PROTECTIVE ORDER 

Adopted: July 13,2012 Released: July 13,2012 

By the Senior Deputy Chief, Wireless Telecommunications Bureau: 

1. In this Second Protective Order, we adopt procedures to provide more limited access to 
certain especially competitively sensitive information that may be filed in this proceeding, which, if 
released to competitors or those with whom the Submitting Party does business, would allow those 
persons to gain a significant advantage in the marketplace or in negotiations. We anticipate that such 
materials will be necessary to develop a more complete record on which to base the Commission's 
decision. While we are mindful of the highly sensitive nature of such information, we are also mindful of 
the right of the public to participate in this proceeding in a meaningful way. Therefore, consistent with 
past practice, 1 we will make such information available to participants in this proceeding, but limit such 
access to their Outside Counsel of Record, their Outside Consultants and experts whom they retain to 
assist them in this proceeding, and employees of such Outside Counsel and Outside Consultants. We 
conclude that the procedures we adopt in this Second Protective Order give appropriate access to the 
public while protecting especially competitively sensitive information from improper disclosure, and that 
the procedures thereby serve the public interest. 

2. Definitions. As used herein, capitalized terms not otherwise defined in this Second Protective 
Order shall have the following meanings: 

“Acknowledgement'’ means the Acknowledgement of Confidentiality attached as Appendix B 

hereto. 


“Competitive Decision-Making” means that a person’s activities, association, or relationship with 
any of its clients involve advice about or participation in the relevant business decisions or the analysis 
underlying the relevant business decisions of the client in competition with or in a business relationship 
with the Submitting Party. 

“Highly Confidential Information” means information that is not otherwise available from 
publicly available sources; that the Submitting Party has kept strictly confidential; that is subject to 
protection under FOIA and the Commission's implementing rules; that the Submitting Party claims 
constitutes some of its most sensitive business data which, if released to competitors or those with whom 


1 See, e.g. m Applications of AT&T Inc. and Deutsche Telekom AG for Consent To Assign or Transfer Control of 
Licenses and Authorizations. WT Docket No. 11 -65, Second Protective Order , 26 FCC Red 6243 (WTB 2011); 
News Corporation, General Motors Corporation, and Hughes Electronic Corporation, MB Docket No. 03-124, 
Order , 18 FCC Red 15198 (MB 2003) (adopting a second protective order). 
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the Submitting Party does business, would allow those persons to gain a significant advantage in the 
marketplace or in negotiations; and that it is described in Appendix A to this Second Protective Order, as 
the same may be amended from time to time. 

“Outside Counsel of Record” or “Outside Counsel” means the attorney(s). finn(s) of attorneys, or 
sole practitioners), as the case may be, retained by a party in this proceeding, provided that such 
attorneys are not involved in Competitive Decision-Making. The term “Outside Counsel of Record” 
includes any attorney representing a non-commercial party in this proceeding, provided that such attorney 
is not involved in Competitive Decision-Making. 

“Outside Consultant” means a consultant or expert retained for the purpose of assisting Outside 
Counsel or a party in this proceeding, provided that such consultant or expert is not involved in 
Competitive Decision-Making. The term “Outside Consultant” includes any consultant or expert 
employed by a non-commercial party in this proceeding, provided that such consultant or expert is not 
involved in Competitive Decision-Making. 

“Outside Firm” means a firm, whether organized as a partnership, limited partnership, limited 
liability partnership, limited liability company, corporation or otherwise, of Outside Counsel or Outside 
Consultants. 

“Redacted Highly Confidential Document” means a copy of a Stamped Highly Confidential 
Document where the Highly Confidential Information has been redacted. 

“Reviewing Party” means a person who has obtained access to Highly Confidential Information 
(including Stamped Highly Confidential Documents) pursuant to paragraphs 7 or 11 of this Second 
Protective Order. 

“Stamped Highly Confidential Document” means any document, or any part thereof, that contains 
Highly Confidential Information and that bears the legend (or which otherwise shall have had the legend 
recorded upon it in a way that brings its attention to a reasonable examiner) “HIGHLY CONFIDENTIAL 
INFORMATION - SUBJECT TO SECOND PROTECTIVE ORDER IN WT DOCKET NO. 12-175 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION,” unless the Commission determines, 
sua sponte or by request pursuant to sections 0.459 or 0.461 of its rules, that any such document is not 
entitled to highly confidential or confidential treatment. The term “document” means any written, 
recorded, electronically stored, or graphic material, whether produced or created by the Submitting Party 
or another person. By designating a document a “Stamped Highly Confidential Document,” a Submitting 
Party signifies and represents that it contains Highly Confidential Information. 

“Submitting Party” means a person who submits a Stamped Highly Confidential Document. 

3. Designation of Information as Highly Confidential. Before a Submitting Party may designate 
documents and information as Highly Confidential, it must receive the written approval of the 
Commission staff, which, based on the Submitting Party’s representations, will make a preliminary 
determination whether the proposed designation meets the requirements set forth in this Second 
Protective Order. A Submitting Party may designate as Highly Confidential only that information 
described in Appendix A to this Second Protective Order, as the same may be amended from time to time. 
If a Submitting Party believes that the existing list of descriptions contained in Appendix A should be 
revised, the Submitting Party shall submit a request to amend Appendix A along with a supporting 
explanation. If the request is granted, in whole or in part, an amended Appendix A will be issued. 

4. Effect of Designation. By designating documents and information as Highly Confidential 
under this Second Protective Order, a Submitting Party will be deemed to have submitted a request that 
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the material not be made routinely available for public inspection under the Commission’s rules. 2 Any 
person wishing to challenge the designation of a document or portion of a document as Highly 
Confidential must file such a challenge at the Commission and serve it on the Submitting Party. The 
Submitting Party must file any reply within five business days, and include a justification for treating the 
information as confidential. 3 The documents and information challenged will continue to be accorded 
confidential treatment until the Commission acts on the request and all subsequent appeal and stay 
proceedings have been exhausted. 4 Any decision on whether the materials should be accorded 
confidential treatment does not constitute a resolution of the merits concerning whether such information 
would be released publicly by the Commission upon a proper request under our rules implementing the 
Freedom of Information Act (FOIA). 5 

5. Submission of Stamped Highly Confidential Documents A Submitting Party shall submit to 
the Secretary’s Office one copy of each Stamped Highly Confidential Document it wishes to file, two 
copies of the Redacted Highly Confidential Document in redacted form and an accompanying cover 
letter. Each page of the Stamped Highly Confidential Document shall be stamped “HIGHLY 
CONFIDENTIAL INFORMATION - SUBJECT TO SECOND PROTECTIVE ORDER IN WT 
DOCKET NO. 12-175 BEFORE THE FEDERAL COMMUNICATIONS COMMISSION.” The cover 
letter also shall contain this legend. Each Redacted Highly Confidential Document shall have the same 
pagination as the Stamped Highly Confidential Document from which it is derived. The two copies of the 
Redacted Highly Confidential Document and the accompanying cover letter shall be stamped 
“REDACTED - FOR PU BLIC INSPECTION.” To the extent that any page of the filing contains both 
Highly Confidential Information or Confidential Information and non-confidential information, only the 
Highly Confidential Information and Confidential Information may be redacted and the page of the 
unredacted filing shall clearly distinguish among the Highly Confidential Information, the Confidential 
Information, and the non-confidential information. In addition, two copies of each Stamped Highly 
Confidential Document and the accompanying cover letter must be delivered, as directed by Commission 
staff to John Spencer, Broadband Division, Wireless Telecommunications Bureau, Federal 
Communications Commission, 445 12 th Street, S.W., Room 3A-103, Washington, D.C. 20554. 

6. Copying Sensitive Documents. If, in the reasonable judgment of the Submitting Party, a 
document contains information so sensitive that copying of it should be restricted, the Submitting Party 
may mark the document with the legend “Additional Copying Restricted.” Subject to the provisions for 
access to information in electronic format in paragraph 9, each Outside Firm shall receive only one copy 
of the document and no more than two additional copies, in any form, shall be made. Further, the Outside 
Firms hired by any individual party to this proceeding shall collectively hold no more than 15 copies of 
the document. Application for relief from this restriction against further copying may be made to the 
Commission, with notice to Counsel of Record for the Submitting Party, which will be granted only for 
cause. 


7. Procedure for Obtaining Access to Highly Confidential Information. Access to Stamped 
Highly Confidential Documents and Highly Confidential Information is limited to Outside Counsel of 
Record, Outside Consultants, and those employees of Outside Counsel and Outside Consultants described 
in paragraph 11. Any person seeking access to Stamped Highly Confidential Documents and Highly 
Confidential Information subject to this Second Protective Order shall sign and date the Acknowledgment 
agreeing to be bound by the terms and conditions of this Second Protective Order; and file the 
Acknowledgment with the Bureau, on behalf of the Commission. W here the person seeking access is 
Outside Counsel or an Outside Consultant, a copy of the Acknowledgment shall be served upon the 

2 See 47 C.F.R. §$ 0.459(a). 0.459(a)(3). 

3 See 47 C.F.R. § 0.459(b). 

4 See 47 C.F.R. § 0.459(g). 

' See 47 C.F.R. (jjj 0.459(h). 0.461. 
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relevant Submitting Party through its Counsel of Record so that it is received at least five business days 
prior to such person’s reviewing or having access to the Submitting Party's Stamped Highly Confidential 
Documents or Highly Confidential Information; where the person seeking access is one described in 
either clause 1 or 2 of paragraph 11, the Acknowledgment shall be served upon the Submitting Party 
promptly prior to the person’s obtaining access. Where there are multiple Submitting Parties, a copy of 
the Acknowledgment must be served on each Submitting Party* within the time periods stated above. 

Each Submitting Party shall have an opportunity to object to the disclosure of its Stamped Highly 
Confidential Documents or Highly Confidential Information to any such person. A Submitting Party 
must file any such objection at the Commission and serve it on Counsel representing, retaining or 
employing such person within three business days after receiving a copy of that person’s 
Acknowledgment (or where the person seeking access is one described in clause 1 or 2 of paragraph 11, 
file and serve such objection as promptly as practicable after receipt of the Acknowledgment). Any 
person who has previously signed and dated an Acknowledgment to the Second Protective Order in WT 
Docket No. 12-4 and served a copy on the relevant Submitting Party and who has been allowed access to 
such Submitting Party s Highly Confidential Documents need not sign and sen'e an Acknowledgment to 
the Second Protective Order in this proceeding . however, a Submitting Party may file an objection to the 
disclosure of its Highly Confidential Documents in this proceeding to a Reviewing Party before or 
contemporaneously with filing those documents. Further, if a Submitting Party files additional Highly 
Confidential Documents, it must file any objection to the disclosure of those additional Highly 
Confidential Documents to any Reviewing Party before or contemporaneously with filing those 
documents. Until any objection is resolved by the Commission and, if appropriate, by any court of 
competent jurisdiction, and unless such objection is resolved in favor of the person seeking access, a 
person subject to an objection from a Submitting Party shall not have access to relevant Stamped Highly 
Confidential Documents or Highly Confidential Information. 

8. Review of Stamped Highly Confidential Documents A Submitting Party shall make available 
for review the Stamped Highly Confidential Documents of such party at the offices of the party’s Outside 
Counsel of Record. Subject to the terms of paragraph 6, a Reviewing Party shall be provided the 
following alternatives: (1) a Reviewing Party shall be provided adequate opportunity to inspect the 
documents on site; (2) a Reviewing Party may inspect the documents on site with the ability to request 
copies, at cost, of some or all of the documents; or (3) a Reviewing Party may request a complete set of 
the documents at cost, allowing two business days after the request is made for receipt of the copies. If a 
Reviewing Party plans on requesting a complete set of documents, it is encouraged to make such a request 
at the time it submits the Acknowledgment to allow it the opportunity to begin reviewing the documents 
at the end of the five-day period referred to in paragraph 7. All copies of documents that are removed 
from the Submitting Party’s office must be returned or destroyed in accordance with the terms of 
paragraph 20. 

9. Review of Highly Confidential Information in Electronic Format. A Submitting Party shall 
make available to a Reviewing Party one copy of Highly Confidential Information contained, recorded, or 
electronically stored on a CD-ROM, DVD, flash drive, portable hard drive or similar electronic storage 
device, which shall be considered a Stamped Highly Confidential Document. The disk or other medium 
containing the information in electronic format should be physically sent to the Reviewing Party; a 
Reviewing Party may not require that it be transmitted electronically. A Reviewing Party may 
temporarily load onto a computer the information in electronic format. Once loaded onto a computer, any 
files containing Highly Confidential Information shall be password protected immediately. The Highly 
Confidential Information may not be stored on a computer after being analyzed. After the analysis is 
complete, the results of such analysis may be stored by saving the results (but not the original underlying 
Highly Confidential Information) to a mobile data storage medium, which, if it contains Highly 
Confidential Information, shall be treated as a Stamped Highly Confidential Document and so marked. 

All files containing Highly Confidential Information shall be deleted from the computer as soon as 
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practicable. The original disk or other storage medium shall be stored securely and a record kept of any 
persons given access to it. 

10. Use of Highly Confidential Information. Persons obtaining access to Highly Confidential 
Information (including Stamped Highly Confidential Documents) under this Second Protective Order 
shall use the information solely for the preparation and conduct of this proceeding before the Commission 
and any subsequent judicial proceeding arising directly from this proceeding and proceeding WT Docket 
No. 12-4 and any subsequent judicial proceeding arising directly from that proceeding and. except as 
provided herein, shall not use such documents or information for any other purpose, including without 
limitation business, governmental, or commercial purposes, or in other administrative, regulatory or 
judicial proceedings. Should the Commission rely upon or otherwise make reference to the contents of 
any of the Stamped Highly Confidential Documents or Highly Confidential Information in its decision in 
this proceeding, it will do so by redacting any Highly Confidential Information from the public version of 
the decision and by making the unredacted version of the decision available only to a court and to those 
persons entitled to access to Highly Confidential Information under this Second Protective Order. 

11. Permissible Disclosure. A Reviewing Party may discuss and share the contents of the 
Stamped Highly Confidential Documents and Highly Confidential Information with another Reviewing 
Party and with the Commission and its staff. A Submitting Party's Stamped Highly Confidential 
Documents and Highly Confidential Information may also be disclosed to employees and Counsel of the 
Submitting Party. Subject to the requirements of paragraph 7, a Reviewing Party may disclose Stamped 
Highly Confidential Documents and Highly Confidential Information to: (1) paralegals or other 
employees of such Reviewing Party assisting them in this proceeding; and (2) employees of third-party 
contractors involved solely in one or more aspects of organizing, filing, coding, converting, storing, or 
retrieving documents or data or designing programs for handling data connected with this proceeding, or 
performing other clerical or ministerial functions with regard to documents connected with this 
proceeding. 

12. Filings with the Commission. A Reviewing Party or a Submitting Party may in any document 
that it files in this proceeding disclose Highly Confidential Information only if it complies with the 
following procedure. The party shall submit to the Secretary’s Office one copy of the filing containing 
Highly Confidential Information (the “Highly Confidential Filing”), two copies of the filing in redacted 
form, i e. , containing no Highly Confidential Information (the “Redacted Highly Confidential Filing”), 
and an accompanying cover letter. The cover or first page of the Highly Confidential Filing and each 
page of the Highly Confidential Filing that contains or discloses Highly Confidential Information must be 
clearly marked “HIGHLY CONFIDENTIAL INFORMATION - SUBJECT TO SECOND 
PROTECTIVE ORDER IN WT DOCKET NO. 12-175 BEFORE THE FEDERAL 
COMMUNICATIONS COMMISSION.” The cover letter shall also contain this legend. The Highly 
Confidential Filing shall be made under seal, and will not be placed in the Commission’s public file. The 
two copies of the Redacted Highly Confidential Filing and the accompanying cover letter shall be 
stamped “REDACTED - FOR PUBLIC INSPECTION.” The cover letter accompanying the Redacted 
Highly Confidential Filing shall state that the party is filing a redacted version of the filing. Each 
Redacted Highly Confidential Filing shall have the same pagination as the Highly Confidential Filing 
from which it is derived. To the extent that any page of the Highly Confidential Filing contains any type 
of Confidential Information, only the Confidential Information (of whatever type) may be redacted and 
the page of the unredacted Confidential Filing shall clearly distinguish among the various types of 
Confidential Information and the non-confidential information. Two copies of each Highly Confidential 
Filing and the accompanying cover letter must be delivered, as directed by Commission staff, to John 
Spencer, Broadband Division. Wireless Telecommunications Bureau, Federal Communications 
Commission, 445 12 ,h Street, S.W., Room 3A-103. Washington, D.C. 20554. and one copy must be 
served on the relevant Submitting Party. Parties should not provide courtesy copies of pleadings 
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containing Highly Confidential Information to Commission staff unless the Bureau so requests, and any 
such courtesy copies shall be submitted under seal. 

13. Non-Disclosure of Stamped Highly Confidential Documents and Highly Confidential 
Information. Except with the prior written consent of the Submitting Party or as provided under this 
Second Protective Order, neither a Stamped Highly Confidential Document nor any Highly Confidential 
Information may be disclosed further. 

14. Protection of Stamped Highly Confidential Documents and Highly Confidential Information 
A Reviewing Party shall have the obligation to ensure that access to Stamped Highly Confidential 
Documents and Highly Confidential Information is strictly limited as prescribed in this Second Protective 
Order. A Reviewing Party shall further have the obligation to ensure that Stamped Highly Confidential 
Documents and Highly Confidential Information are used only as provided in this Second Protective 
Order. 


15. Requests for Additional Disclosure. If any person requests disclosure of Highly Confidential 
Information outside the terms of this Second Protective Order , such a request will be treated in 
accordance with sections 0.442 and 0.461 of the Commission’s rules. 

16. Client Consultation. Nothing in this Second Protective Order shall prevent or otherwise 
restrict Outside Counsel from rendering advice to their clients relating to the conduct of this proceeding 
and any subsequent judicial proceeding arising therefrom and, in the course thereof, relying generally on 
examination of Stamped Highly Confidential Documents or Highly Confidential Information; provided, 
however , that in rendering such advice and otherwise communicating with such client. Outside Counsel 
shall not disclose Stamped Highly Confidential Documents or Highly Confidential Information. 

17. No Waiver of Confidentiality. Disclosure of Highly Confidential Information as provided 
herein by any person shall not be deemed a waiver by any Submitting Party of any privilege or 
entitlement to confidential treatment of such Highly Confidential Information. Reviewing Parties, by 
viewing this material, agree: (1) not to assert any such waiver; (2) not to use Highly Confidential 
Information to seek disclosure in any other proceeding; and (3) that accidental disclosure of Highly 
Confidential Information by a Submitting Party shall not be deemed a waiver of any privilege or 
entitlement as long as the Submitting Party takes prompt remedial action. 

18. Subpoena by Courts, Departments , or Agencies. If a court, or a federal or state department or 
agency issues a subpoena for or orders the production of Stamped Highly Confidential Documents or 
Highly Confidential Information that a party has obtained under terms of this Second Protective Order, 
such party shall promptly notify each Submitting Party of the pendency of such subpoena or order. 
Consistent with the independent authority of any court, department or agency, such notification must be 
accomplished such that the Submitting Party has a full opportunity to oppose such production prior to the 
production or disclosure of any Stamped Highly Confidential Document or Highly Confidential 
Information. 

19. Violations of Second Protective Order. Should a Reviewing Party violate any of the terms of 
this Second Protective Order, such Reviewing Party shall immediately convey that fact to the 
Commission and to the Submitting Party. Further, should such violation consist of improper disclosure of 
Highly Confidential Information, the violating person shall take all necessary steps to remedy the 
improper disclosure. The Commission retains its full authority to fashion appropriate sanctions for 
violations of this Second Protective Order, including but not limited to suspension or disbarment of 
Outside Counsel or Consultants from practice before the Commission, forfeitures, cease and desist orders, 
and denial of further access to Highly Confidential Information in this or any other Commission 
proceeding. Nothing in this Second Protective Order shall limit any other rights and remedies available to 
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the Submitting Party at law or in equity against any person using Highly Confidential Information in a 
manner not authorized by this Second Protective Order. 

20. Termination of Proceeding. The provisions of this Second Protective Order shall not 
terminate at the conclusion of this proceeding. Within two weeks after conclusion of this proceeding and 
any administrative or judicial review. Reviewing Parties shall destroy or return to the Submitting Party 
Stamped Highly Confidential Documents and all copies of the same. No material whatsoever derived 
from Stamped Highly Confidential Documents may be retained by any person having access thereto, 
except Outside Counsel may retain, under the continuing strictures of this Second Protective Order, two 
copies of pleadings (one of which may be in electronic format) prepared in whole or in part by that party' 
that contain Highly Confidential Information, and one copy of orders issued by the Commission or 
Bureau that contain Highly Confidential Information. All Outside Counsel shall certify compliance with 
these terms and shall deliver such certification to Outside Counsel for the Submitting Party not more than 
three weeks after conclusion of this proceeding. The provisions of this paragraph regarding retention of 
Stamped Highly Confidential Documents and copies of the same and Highly Confidential Information 
shall not be construed to apply to the Commission or its staff. 

21. Authority. This Order is issued pursuant to sections 4(i), 214 and 310(d) of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 214 and 310(d). Section 4 of the 
Freedom of Information Act. 5 U.S.C. § 552(b)(4), and authority delegated under section 0.291 of the 
Commission’s rules, 47 C.F.R. § 0.291, and is effective upon its adoption. 


FEDERAL COMMUNICATIONS COMMISSION 


James D. Schlichting 

Senior Deputy Chief, W ireless Telecommunications Bureau 
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APPENDIX A 

Highly Confidential Information and Documents 
WT Docket No. 12-175 


As specified in paragraphs 2 and 3 of the Second Protective Order, only information and 
documents set forth in this Appendix and that otherwise meet the definition of Highly Confidential 
Information or Highly Confidential Documents may be designated as Highly Confidential. This 
Appendix will be updated as necessary. 

1. Information that details the terms and conditions of or strategy related to a Submitting Party's 
most sensitive contracts {eg., marketing, service or product agreements, nondisclosure 
agreements relating to potential mergers and acquisitions, and comparably sensitive 
contracts). 

2. Information that discusses specific steps that will be taken to integrate companies or 
discussions of specific detail or disaggregated quantification of merger integration benefits or 
efficiencies (including costs, benefits, timeline, and risks of the integration). 

3. Information that discusses in detail current or future plans to compete for a customer or 
specific groups or types of customers (eg., business or wholesale customers), including 
future procurement strategies, pricing strategies, product strategies, advertising or marketing 
strategies, future business plans, technology implementation or deployment plans and 
strategies (e g., engineering capacity planning documents), plans for handling acquired 
customers, and human resources and staffing strategies. 

4. Information that provides granular information about a Submitting Party’s current or future 
costs, revenues, marginal revenues, or market share. 

5. Information that provides numbers of customers and revenues broken down by customer type 
(e g., business) and market area (eg., CMA/MSA/RSA. DMA, state, regional cluster) or zip 
code. 

6. Information that discloses the identity or characteristics (including identifying information 
about specific customer facilities) of specific customers (including their levels of demand) or 
of those a company is targeting or with whom a company is negotiating. 

7. Information that discusses in detail the number or anticipated changes in the number of 
customers or amount of traffic, including churn rate data, broken down by zip code or market 
and detailed information about why customers discontinue service. 

8. Information that provides detailed or granular engineering capacity information or 
information about specific facilities, including collocation sites, cell sites, or maps of network 
facilities. 

9. Information that provides detailed technical performance data and test results. 
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APPENDIX B 

Acknowledgment of Confidentiality 
WT Docket No. 12-175 


I hereby acknowledge that I have received and read a copy of the foregoing Second Protective 
Order in the above-captioned proceeding, and I understand it. 

I agree that 1 am bound by the Second Protective Order and that I shall not disclose or use 
Stamped Highly Confidential Documents or Highly Confidential Information except as allowed by the 
Second Protective Order. 

I acknowledge that a violation of the Second Protective Order is a violation of an order of the 
Federal Communications Commission. 

I certify that I am not involved in Competitive Decision-Making. 

Without limiting the foregoing, to the extent that 1 have any employment, affiliation, or role with 
any person or entity other than a conventional private law firm (such as. but not limited to, a lobbying or 
advocacy organization), I acknowledge specifically that my access to any information obtained as a result 
of the Second Protective Order is due solely to my capacity as Outside Counsel or Outside Consultant to a 
party or as a person described in paragraph 11 of the foregoing Second Protective Order and agree that I 
will not use such information in any other capacity. 

I acknowledge that it is my obligation to ensure that Stamped Highly Confidential Documents are 
not duplicated except as specifically permitted by the terms of the Second Protective Order. 

I certify that I have verified that there are in place procedures at my firm or office to prevent 
unauthorized disclosure of Stamped Highly Confidential Documents and Highly Confidential 
Information. 

Capitalized terms used herein and not otherwise defined shall have the meanings ascribed to them 
in the Protective Order or the Second Protective Order. 


Executed this _day of_, 2012. 


[Name] 

[Position] 

[Firm] 

[Telephone] 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of ) 

) 

Structure and Practices of the Video Relay Service ) CG Docket No. 10-51 

Program ) 

) 

Purple Communications. Inc. ) 

) 

Request for Review of the Decision of the ) 

TRS Administrator to Withhold TRS Payments ) 

) 

ORDER 
{Public Version} 


Adopted: July 13,2012 Released: July 13,2012 

By the Acting Chief, Consumer and Governmental Affairs Bureau: 

I. INTRODUCTION 

I. In this Order, the Consumer and Governmental Affairs Bureau (Bureau), acting on delegated 
authority, 1 grants in part and denies in part Purple Communications, Inc.’s (Purple) request for review 2 of 
a decision by the Telecommunications Relay Service (TRS) Fund administrator. Rolka Loube Saltzer 
Associates (Administrator, or RLSA). In that decision, RLSA withheld payment to Purple from the 
Interstate TRS Fund (TRS Fund) for the provision of Internet Protocol Relay Service (IP Relay) based on 
its determination that Purple did not comply with the Commission’s speed-of-answer (SOA) rule 3 on 
{REDACTED} occasions during the four-month period of July-October 2011. 4 We find that Purple 
failed to comply with the Commission’s mandatory minimum standard governing speed of answer for 
TRS calls. Specifically, we reject Purple’s assertion that compliance with our SOA rule should be 
determined using a legal standard of “substantial compliance.” We also deny Purple’s alternative request 
for waiver of that rule. Although, consistent with past practice, we direct RLSA to remit to Purple some 
of the amounts heretofore withheld from reimbursement from the TRS Fund for Purple's provision of IP 
Relay, we emphasize that, for violations of the SOA rule occurring after the date of release of this order, 
the Administrator is authorized to withhold payment for the full day’s service when the provider fails to 
meet the minimum SOA threshold on that day. 


‘ See generally 47 C.F.R. §§0.141. 0.361. 

2 Purple, Request for Review of the Decision by the TRS Administrator. CG Docket No. 10-51 (filed Jan. 17, 2012) 
(Request for Review). 

3 47 C.F.R. § 64.604(b)(2) (the SOA rule). 

4 See id. § 64.604(c)(5)(iii)(l ; ). (L). 
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II. BACKGROUND 

2. Under the Commission's SOA rule, IP Relay providers must answer at least 85% of all calls 
within 10 seconds (the 85/10 standard), with compliance measured on a daily basis/ A provider’s 
compliance with the SOA rule and other mandatory minimum standards set forth in Section 64.604 is a 
condition precedent for disbursement of TRS Fund payments. 6 In order to enable the Administrator to 
determine compliance with the SOA rule, IP Relay providers and other Internet-based TRS providers 
must submit SOA compliance data with their monthly claims for payment. 7 

3. After reviewing the payment claims and SOA compliance data submitted by Purple for each 
month of a four-month period from July 2011 through October 2011, RLSA determined that on numerous 
days of each month Purple did not comply with the SOA rule. Therefore, the Administrator withheld all 
payment for service for each day on which it found Purple had violated the rule.* Overall, RLSA found 
that Purple had violated the SOA requirement on {REDACTED} out of the 123 days in the July-October 
2011 period. According to Purple, the total TRS Fund compensation withheld from Purple for those 
{REDACTED} days was ${REDACTED}. 9 

4. On November 7, 2011, Purple sent a letter to RLSA seeking a modification of RLSA’s 
determination that payment must be withheld in full for each day on which there was a violation. 10 On 
December 22, 2011, after consultation with Commission staff, RLSA denied Purple’s request, stating that 
it had no discretion to modify or waive the rule." On January 17, 2012, Purple filed the Request for 
Review, in which it asks the Commission to overrule the RLSA Letter and reimburse Purple some or all 
of the total amount withheld for July, August, September, and October 201l.‘ : 


5 47 C.F.R. § 64.604(b)(2)(ii). A different SOA standard applies to video relay service (VRS) providers. See id. § 
64.604(b)(2)(iii). 

6 See id. § 64.604(c)(5Ki»i)(D (“The TRS Fund administrator shall make payments only to eligible I RS providers 
operating pursuant to the mandatory minimum standards as required in § 64.604"). See also id. § 
64.604(c)(5)(iii)(L). 

7 Id. § 64.604(c)(5)(iii)(D)(3). Prior to September 26, 201 1. providers submitted SOA compliance data at the 
request of the Administrator. Structure and Practices of the Video Relay Sen’ice Program , Report and Order and 
Further Notice of Proposed Rulemaking, 26 FCC Red 5545, 5580, % 74 (2011) (VRS Practices Order). Effective 
September 26. 2011, the Commission codified this obligation in its rules "to make clear that VRS and IP Relay 
providers must submit such data in order to be compensated from the Fund." Id. See also 76 FR 59269 (Sept. 26. 
2011) (establishing effective date). 

I Letter from David Rolka, President, RLSA. to John Goodman, Chief Legal Officer, Purple (December 22. 2011) 
(RLSA Letter) (attached to the Request for Review as Exhibit D). RLSA initially withheld Purple's entire IP Relay 
payment for the month of July. Subsequently. RLSA determined that because compliance is calculated on a daily 
basis, it would withhold payment for only those days on which Purple failed to meet the 85/10 benchmark. RLSA 
therefore released payment for those days in July on which the 85/10 standard was met, and it applied the same 
approach to Purple's August, September, and October payments going forward. See Request for Review at 6-7. 

° Id. at 7. The Bureau's calculation of the amount withheld is SfREDACTEDJ. See * 28 and Appx. B. infra. 

IB Request for Review at 8. Exhibit E. 

II RLSA Letter at 2-3. 

12 Request for Review at 21. 
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III. PURPLE’S REQUEST FOR REVIEW 

5. In its Request for Review, Purple argues that RLSA improperly departed from precedent by 
applying a “strict compliance” standard rather than a “substantial compliance” standard, which Purple 
asserts has previously governed determinations of SOA compliance. 13 Purple claims that its July-October 
2011 SOA performance substantially complied with the SOA rule and that, accordingly, under a 
substantial compliance standard, it should have been paid in full. 14 In the alternative. Purple requests that 
any violations of the SOA requirement be waived for numerous days on which, according to Purple, it 
experienced unusual, unforeseen “spikes” in call activity. 1 ' As a further alternative. Purple contends that 
any withholding of payments should be calculated under the “sliding scale” approach applied by the 
Consumer and Governmental Affairs Bureau for IP Relay SOA violations in letter rulings issued in 
January- 2008. 16 

IV. DISCISSION 

A. Standard of Compliance 

1. Applicability of a substantial compliance standard 

6. We find Purple’s assertion that the Commission has previously applied a “substantial 
compliance” standard in assessing SOA compliance to be misplaced. 17 As discussed below, the 
substantial compliance standard cited by Purple was found applicable in Publix to an overall eligibility 
determination made by the Commission under Section 64.604(c)(5)(iii)(F) of the rules. iS This case, 
however, involves the quite different context of specific compliance determinations made by the 
Administrator in deciding whether to grant or withhold payment for specific compensation claims under 
Section 64.604(c)(5)(iii)(E) and (L). 19 Contrary to Purple’s assertions, the Commission has never applied 
a substantial compliance standard to specific compliance and payment determinations under Section 


13 Id. at 9-15, citing Publix Network Corp; Customer Attendants, LLC; Revenue Controls Corp.: Revenue Controls 
Corp.; SignTel. Inc.; and Focus Group. LLC . Order to Show Cause and Notice of Opportunity for Hearing. 17 FCC 
Red 11487, 1 1495.1 19 (2002) (Publix). 

H Request for Review at 9*15. 

'' Id. at 15-19. 

1(4 Id. at 19-21. citing Letter from Catherine W. Seidel, Chief. Consumer and Governmental Affairs Bureau, to 
Martin Beaulac. Nordia, Inc. (Jan. 23, 2008) (A ordia Letter Ruling) (attached to the Request for Review as Exhibit 

A) : Letter from Catherine W. Seidel. Chief, Consumer and Governmental Affairs Bureau, to Davida Grant. Senior 
Counsel, AT&T Serv ices. Inc. (Jan. 23, 2008) (AT&Tletter Ruling) (attached to the Request for Review as Exhibit 

B) . 

17 Purple begins its argument with a review of appellate law regarding the "manifest injustice” standard for applying 
a new or changed rule to prior conduct. Request for Review at 9-11. Under this standard, adjudicatory' decisions arc 
generally applied retroactively, but prospective-only application may be appropriate if retroactive application of a 
new or changed rule would result in manifest injustice. See Clark-Cowlitz Joint Operating Agency v. FERC, 826 
F.2d 1074. 1081 (D.C. Cir. 1987) (en banc); Consolidated Freightways v. NLRB, 892 F.2d 1052. i 058 (D C. Cir. 
1989); Verizon Telephone Cos. v. FCC, 269 F.3d 1098, 1109 (D.C. Cir. 2001). We need not address this argument 
with respect to the standard of compliance, because, as explained in the text, it is based on the incorrect premise that 
in requiring full compliance, the Administrator is now apply ing a “new interpretation of the SOA rule.” Request for 
Review at 13. 

w 47 C.F.R. § 64.604(c)(5)(iii)(F). 

19 Id. § 64.604(c)(5)(iii)(E). (L). 
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64.604(c)(5)(iii)(E) or (L). Moreover, the Commission has never found that a substantial compliance 
standard is applicable to determinations of SOA compliance. In any case, even if such a standard were 
applicable, we find that Purple has not substantially complied with the SOA rule. 

7. In contrast to this case, where we are assessing whether a TRS provider has justified specific 
claims for TRS payments, the Commission in Publix was considering the much broader question of 
whether certain entities were eligible to receive any compensation from the TRS Fund given their record 
of apparent noncompliance, over time, with numerous applicable provisions of Section 64.604. 2u Under 
the Commission’s TRS regulations, in order for a service provider to receive any payments from the TRS 
Fund, the provider must be “eligible.*’ 21 In Publix. the Commission proposed to address the global issue 
of whether the Publix Companies were “eligible*’ at all for TRS funding, / e., whether they were “entitled 
to any of the [TRS] fund monies that they requested or received from the TRS Fund.’* 22 In that context, 
where the Commission was assessing a company’s overall record of compliance, over time, with Section 
64.604 as a whole, in order to determine whether the carrier should be declared ineligible for TRS 
funding, the Commission found that a substantial compliance standard should apply because “an 
insignificant violation” of one provision should not render a provider wholly ineligible to participate in 
the TRS program. 23 

8. The Commission in Publix , however, indicated that the substantial compliance standard 
applied onlyXo the global assessment by the administrative law judge (ALJ) of the Publix companies’ 
overall compliance with Section 64.604, not to the individual compliance determinations underlying that 
assessment. For example, the Commission directed the ALJ to examine, as part of its overall eligibility 
determination, whether the Publix Companies had complied with the requirements to make TRS available 
24 hours a day and 7 days a week, met the requirement to have an adequate back-up power source, 
adhered to the restrictions against recording a telephone call, met the standards governing qualifications 
and training of communications assistants (CAs), provided equal access to interexchange carriers, and 
advertised the availability of its facilities to consumers - as well as whether the Companies provided 
accurate information to the Administrator in support of their payment claims. 24 The Commission stated: 

The ALJ should determine, using the foregoing principles, whether the 
Publix Companies' operations were in substantial compliance with the 
requirements of Section 64.604. To do so, the ALJ should first make 
findings on the specific issues raised below regarding whether and to 
what extent the Publix Companies met the operational, technical, and 
functional standards of Section 64.604. In light of those findings , the 
ALJ should then determine whether the Publix Companies substantially 
complied with Section 64 604 .... 25 


2 " See Publix. 17 FCC Red at 11494. f 18. 

21 47 C.F.R. § 64.604(c)(5)(iiiXF). 

22 Publix , 17 FCC Red at 11487. 1 (emphasis added). In this show-cause proceeding, the Commission also 

addressed the similarly global issues of whether the Publix Companies’ operating authority as common carriers 
should be revoked and whether they and their principals should be ordered to cease and desist from further common 
carrier activities. Id. 

" Id at 11494-95,^ 19. 

24 Id. at 11495-99,« 20-26. 

35 Id. at 11495-96.5 20 (emphasis added). 
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In its instructions to the ALJ regarding the individual compliance determinations, the Commission made 
no mention of requiring the ALJ to apply a substantial compliance standard to those determinations. 

9. In the instant case, the Administrator made a series of individual compliance determ inations- 
precisely the type of decision to which the Publix substantial compliance standard did not apply. That is, 
the Administrator assessed Purple’s compliance, measured on a daily basis, 20 with a specific provision of 
Section 64.604, the SOA rule, in order to determine whether to disburse or withhold payment for specific 
calls for which Purple had submitted a monthly claim for payment. In making such specific 
determinations, moreover, the Administrator acted pursuant to other provisions of the rules, namely 
Sections 64.604(c)(5)(iii)(E) and (L), which were not addressed in Publix 27 Accordingly, we conclude 
that there is no conflict with the holding of Publix. 

10. We also disagree with Purple’s assertion that the Commission has previously applied a 
substantial compliance standard to monthly TRS payment claim determinations. Although Purple 
contends that the Administrator’s payment claim determinations for IP Relay have been governed by a 
substantial compliance standard “since [IP Relay’s] inception,” 28 Purple fails to identity a single case in 
which such a standard was applied to such payment claim determinations. To the contrary, in a letter 
ruling that Purple itself cites as governing this case (and that Purple attaches to its Request for Review), 
the Bureau explicitly rejected the provider’s “argument that eighty percent or better constitutes 
‘substantial compliance’ with the rule, stating that “[t]he 85/10 rule is specific to the percentage for which 
compliance can be found.” 29 

11. Thus, even if a substantial compliance standard were relevant in some circumstances, 
applying such a standard to withholdings for SOA violations would depart from the Bureau’s prior 
decisions. Moreover, such application would be inconsistent with the Publix ruling. Although “absolute 
compliance with each component of the rules may not always be necessary to fulfill the purposes of the 
statute,” 30 the requirements at issue in this case are clearly central to the statutory purpose. As the 
Commission has often stated, the SOA requirements are “a cornerstone of the Commission's TRS rules.” 31 
Because “[t]he ability to make a telephone call without delay ... is fundamental to our concept of a rapid. 


26 The SOA rule expressly states that “a TRS provider’s compliance with this rule shall be measured on a daily 
basis." an instruction that is obviously inconsistent with gauging compliance based on a provider’s overall 
performance history . 47 C.F.R. § 64.604(b)(2)(ii). 

11 Id. § 64.604(c)(5)(iii)(t), (L). 
ln Request for Review at 12. 

20 Sordid Letter Ruling at 4. 

30 Publix, 17 FCC Red at 11495, T 19 (emphasis added). 

31 Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech 
Disabilities. CG Docket No. 03-123, Declaratory Ruling and Further Notice of Proposed Rulemaking. 21 FCC Red 
5442. 5444, % 6 (2006) ( IRS Declaratory Ruling), quoting Telecommunications Sendees for Hearing-Impaired and 
Speech Impaired Individuals, and the Americans with Disabilities Act of 1990, CC Docket No. 90-571. Notice of 
Proposed Rulemaking, 13 FCC Red 14187. 14207. J 49 (1998) (/ 998 TRS NPRXI): see also Telecommunications 
Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities. CG Docket No. 
03-123. Report and Order, 20 FCC Red 13165, 13174, ^1 17 (2005) ( VRS Report and Order) (stating that speed-of- 
answer is "one of the fundamental components of ensuring that TRS users have functionally equivalent access to the 
telephone system”). 
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efficient. Nationwide communications system," 32 the “ability of a TRS user to reach a CA prepared to 
place his or her call, without experiencing delays that a voice telephone user would not experience in 
placing a telephone call, is fundamental to the concept of ‘functional equivalence.’" 33 Therefore, “[a]ny 
interpretation of our [SOA] rule that delays a customer's ability to place a call through the relay center 
clearly compromises the functional equivalence of relay service." 34 In short, full compliance with the 
SOA rule is indisputably “necessary to fulfill the purposes of the statute." 35 

12. Indeed, to interpret the SOA rule as permitting performance below the prescribed 85/10 
standard would be at odds with the Commission’s express characterization of this standard as a 
mandatory minimum standard. 36 Built into this minimum standard,, which allows as few as 85 percent of 
calls daily to be answered within 10 seconds, is a performance cushion that allows providers ample 
margin for error in meeting the functional equivalence mandate of Section 225. 37 In this regard, in 
mandating that abandoned calls be included in calculations of whether providers meet the 85/10 standard, 
the Commission justified that mandate in part by stating that the 85 percent threshold allows for instances 
where the call is abandoned for reasons other than SOA. 38 Similarly, in requiring that compliance with 
the 85/10 standard be measured on a daily basis, the Commission specifically rejected the argument that 
providers needed more leeway “to account for wide daily variations in traffic loads": 3 * rather, the 
Commission concluded that “[t]he burden should be on relay services to manage staffing needs based on 


32 VRS Declaratory Ruling, 21 FCC Red at 5444, quoting 1998 TRSSPRM at 14189,1! 3. See also 471LS.C. § 
225(b)( I) (In order to “make available to all individuals in the United States a rapid, efficient, nationwide 
communication serv ice, and to increase the utility of the telephone system of the Nation, the Commission shall 
ensure that interstate and intrastate [TRS] are available, to the extent possible and in the most efficient manner/’ to 
individuals in the United States with hearing disabilities or speech disabilities). 

33 VRS Declaratory Ruling 21 FCC Red at 5444. quoting 1998 TRS SPR M 13 FCC Red at 14207,^49. See 47 
U.S.C. § 225(a)(3) (defining I RS as telephone transmission services that enable individuals with hearing or speech 
disabilities “to engage in communication by wire or radio with one or more individuals, in a manner that is 
functionally equivalent to the ability of a hearing individual w ho does not have a speech disability to communicate 
using voice communication services by wire or radio") (emphasis added). 

34 Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech 
Disabilities, CC Docket No. 98-67. Report and Order and Further Notice of Proposed Rulemaking. 15 FCC Red 
5140. 5165, « 60 (2000) (2000 TRS Report and Order), 

* Publix, 17 FCC Red at 11495. 19. Further underscoring the importance of full compliance w ith the SOA rule is 

the Commission's requirement that VRS and IP Relay providers submit SOA data with their monthly claims for 
payment. 47 C.F.R. § 64.604(c)(5)(iii)(C). The Commission adopted this requirement “to ensure compliance with 
this mandatory minimum standard, which is critical to ensuring that [relay] providers promptly answer the calls that 
come into their centers." Structure and Practices of the Video Relay Service Program, CG Docket No. 10-51, 
Report and Order and Further Notice of Proposed Rulemaking. 26 FCC Red 5545. 5580, ^ 74 (2011). 

16 Section 64.604 of the Commission’s rules, which contains the 85/10 standard, see 47 C.F.R. § 64.604(b)(2)(ii). is 
entitled “Mandatory minimum standards". If a lower level of performance were permissible, then 85/10 would be 
neither “mandatory" nor “minimum." 

37 Wireline voice users, by contrast, virtually always get an immediate dial lone: they do not get a dial tone only 85 
percent of the time, nor do they have to wait up to 10 seconds for a dial tone. See. e g.. Industry Analysis and 
Technology Division. Wireline Competition Bureau. Federal Communications Commission, Quality of Service of 
Incumbent Local Exchange Carriers. Tables 1(b). (Dec. 2009) 

<http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-295377Al.pdf> (showing that in 2008, mandatory price 
cap telephone companies had, at most, negligible amounts of switch downtime). 

3 " See 2000 TRS Report and Order. 15 FCC Red at 5167. « 64. 

w Id. al 5166,*: 63. 
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the fluctuations in traffic, not on consumers to tolerate delays in reaching a CA when traffic is high.’* 40 
Therefore, to use a "substantial compliance” principle to move the daily compliance threshold below the 
85/10 standard set by the SOA rule, as Purple advocates, would be inconsistent with the Commission’s 
clear intent that 85/10 be a minimum standard. 

13. Finally, even if a substantial compliance standard were applicable to SOA compliance, we 
do not characterize Purple’s violations in this case as "minor” or "insignificant” deviations. 41 As Purple 
concedes, it failed to meet the 85/10 benchmark on {REDACTED} out of the 123 days in the July- 
October 2011 period. 42 Such pervasive noncompliance cannot reasonably be deemed substantially 
compliant with the rule. 

14. In summary, because the application of a substantial compliance standard to Purple’s SOA 
violations would depart from the Bureau’s prior decisions, is not compelled by the authority Purple cites 
to support use of such a standard, and would conflict with the Commission's own characterization of the 
SOA rule, we reject Purple’s argument that we should apply such a standard. Moreover, even if a 
substantial compliance standard did apply, we find that Purple's pervasive noncompliance in the July- 
October 2011 period would not satisfy such a standard. 

2. Actual vs. Projected Call Volume 

15. We also reject Purple’s argument that its compliance with the SOA rule should be assessed 
with respect to projected rather than actual call volumes. Pointing out that under the Commission's rule 
governing the permissible level of blocked calls, compliance is assessed in relation to projected call 
volumes. Purple argues that the same approach should apply to measuring compliance with the 85/10 
SOA standard. 43 

16. The 85/10 and blocked call standards are distinct, however. The blocked call provision cited 
by Purple states: 

TRS providers shall ensure adequate TRS facility staffing to provide 
callers with efficient access under projected calling volumes , so that the 
probability of a busy response due to CA unavailability shall be 
functionally equivalent to what a voice caller would experience in 
attempting to reach a party through the voice telephone network. 44 

This blocked call standard does indeed speak in terms of projections and probabilities, rather than actual 
performance. By contrast, however, the 85/10 SOA standard states that "TRS facilities shall, except 
during network failure, answer 85% of all calls within 10 seconds .. .” 45 Furthermore, as discussed 


41 Publix, 17 FCC Red at 11494-95, ^ 19. 

41 Request for Review at 6-7. 

4? Id. at 5-6. 12-14. 

44 47 C.F.R. § 64.604(b)(2)(i) (emphasis added). A virtually identical provision governs the permissible level of call 
blocking due to congestion of network facilities. Id. § 64.604(b)(2)(ii). 

45 Id. § 64.604(b)(2)(ii) (emphasis added). Indeed, the blocked call and 85/10 standards have been separate and 
distinct since their initial adoption in 1991, and, unlike the blocked call standard, the 85/10 standard has never been 
expressed as a function of projected call volumes. See Telecommunications Services for Individuals with Hearing 
and Speech Disabilities, and the Americans with Disabilities Act of 1990. CC Docket No. 90-571, Report and Order 

(continued....) 
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above, 46 in requiring daily measurement of compliance, the Commission rejected the argument that its 
compliance measurement should “account for wide daily variations in traffic loads,'’ 47 stating that “[j]ust 
like voice calls, TRS calls should be answered within a reasonable time period, regardless of the traffic 
load.’* 8 In summary, compliance with the 85/10 SOA standard is clearly based on actual daily 
performance, as opposed to projected traffic loads and probabilities. 

B. Waiver of SOA Requirement 

17. Purple also argues that the SOA rule should be waived for {REDACTED} days on which. 
Purple states, the actual call volume exceeded 110% of its forecasted call volume based on a seven-week 
rolling average of daily call volume. 49 Purple states that on these days, it “experienced such pronounced 
and unforeseen call volume as to render it impossible” to comply fully w ith the SOA rule/ 0 

18. Generally, the Commission’s rules may be waived for good cause shown/ 1 The Commission 
may exercise its discretion to waive a rule where the particular facts make strict compliance inconsistent 
with the public interest. 52 In addition, the Commission may take into account considerations of hardship, 
equity, or more effective implementation of overall policy on an individual basis/ 3 Waiver of the 
Commission's rules is therefore appropriate only if special circumstances warrant a deviation from the 
general rule, and such a deviation will serve the public interest/ 4 The Commission must take a “hard 
look” at applications for waiver and must consider all relevant factors when determining if good cause 
exists/ 5 


19. Moreover, in demonstrating whether a waiver is warranted, the burden of proof rests with the 
petitioner/ 6 An applicant seeking a waiver faces a high hurdle and must plead with particularity the facts 
and circumstances that warrant a waiver/ 7 

20. We find that Purple has failed to meet its burden of proof that a waiver is warranted. As 
discussed in greater detail below. Purple has failed to demonstrate, or even plead with particularity, facts 
that would show (1) the actual cause of the variations in call volume that Purple claims rendered it unable 

(...continued from previous page) 

and Request for Comments. 6 FCC Red 4657, 4669 (1991) ( TRS First Report and Order) (adopting 47 C.F.R. § 
64.604(b)(2)). 

* See ^[12]. supra. 

47 2000 TRS Report and Order , 15 FCC Red at 5166, * 63. 

"Id. 

49 Request for Review at 19. 

50 Id. at 18. 

51 47 C.F.R. § 1.3. 

52 Northeast Cellular Telephone Co. v. FCC , 897 F.2d 1164, 1166 (D.C. Cir. 1990) (Northeast Cellular). 

53 WAIT Radio v. FCC. 418 F.2d 1153. 1159 (D.C. Cir. 1969); Northeast Cellular , 897 F.2d at 1 166. 
u ld. 

55 Citizens to Preserve Overton Park, Inc. v. Volpe , 401 L\S. 402, 416 (1971). 

56 Tucson Radio, Inc. v. FCC , 452 F.2d 1380. 1382 (D.C. Cir. 1971). 

57 WAIT Radio. 418 F.2d at 1157 {citing Rio Grande Family Radio Fellowship, Inc. v. FCC, 406 F.2d 664 (D.C. Cir. 
1968)): Birach Broadcasting Carp Memorandum Opinion and Order. 18 FCC Red 1414, 1415 (2003). 
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to comply, (2) why such variations could not have been reasonably projected and addressed through 
staffing, (3) why fraudulent calling constitutes a special circumstance warranting a waiver of the SOA 
rule, and (4) why Purple alone, among the IP Relay providers, was unable to avoid pervasive SOA 
violations. 

21. Purple advances a number of factors that, as a general matter, may cause unforeseen “spikes” 
in call volume, including aberrant weather patterns, significant national or global events, and questionable 
calls. 58 Purple does not, however, attempt to pinpoint the specific factors that caused the particular call- 
volume variations for which it requests waivers, other than to state that these so-called “spikes” occurred 
during a period when Purple's staffing reflected only projected call volumes, without spikes, because 
Purple did not realize that the Commission expected full compliance with the SOA rule. 59 As we have 
explained above, there has been no change in the standard of compliance, and Purple had no reasonable 
basis for its assumption that full compliance with the SOA rule was not required. 

22. Moreover, we find that Purple has failed to demonstrate that the call volume variations that it 
experienced in July, August, September, and October 2011 went beyond levels that could have been 
reasonably projected. Based on historical trends, in which call volume typically fluctuates from month to 
month, even substantial variations from the average would appear to be foreseeable. As the Commission 
has previously explained, TRS providers who engage in intelligent planning for network design and CA 
staffing, consistent with the Commission’s blocked-call standard, should not have difficulty meeting the 
minimum SOA standard, absent extraordinary circumstances. 60 Similarly, the Bureau found that “there 
are providers that operate their IP Relay offerings in a manner such that the 85/10 rule is met despite 
variations in call volumes.” 61 Yet Purple states, without support, that it was unable to foresee call volume 
variations a mere 10% higher than the seven-week rolling average. 62 As the record provides no basis to 
conclude that the call variations experienced by Purple represent unforeseeable “spikes” exceeding what 
could be reasonably anticipated, we are not persuaded that such call variations constitute a “special 
circumstance” weighing in favor of a waiver. 

23. As for Purple’s speculation that IP Relay fraud calls may have played a role in the call 
volume “spikes,’' 63 the existence of such calls does not in itself present a “special circumstance” 


58 Request for Review at 16. 

5< * See id. at 19; see also id. at 18. 

60 2000 TRS Report and Order , 15 FCC Red at 5167-68. r 65. 

61 Mordia Letter Ruling at 4. 

* 2 Purple requests that the SOA rule be waived for any call volume * k spike” exceeding 110% of its seven-week 
rolling average call volume. Purple also provides no explanation or documentation supporting the use of a seven- 
week roiling average, other than the bald assertions that a seven-week rolling average call volume {REDACTED}. 
Request for Review at 13 n.29. Purple also does not explain why more than half of the days on which it committed 
SOA violations were more than seven w eeks from the initial date of v iolation during the period in question. See 
Table, infra ({REDACTED} days of SOA violations from July through October 201 loccurred after 
{REDACTED}, 2011. which date is seven weeks after {REDACTED}, 2011, the \* day of violation). 

65 Request for Review at 16-17. Apart from the other deficiencies in its request for waiver. Purple failed to provide 
relevant data regarding the role that it suggests IP relay fraud may have played in Purple’s SOA violations. 

Although an exhibit prepared by Purple indicates that, during the July-October 2011 period. Purple had a high 
number of customers whose registrations could not be verified (Request for Review, Exhibit C at 13 d1 unnumbered 
page). Purple failed to show either the number of minutes used by these unverified customers or how long they were 
allowed to continue making calls. As the Commission recently explained, even prior to the elimination of the guest 
user procedure, "providers that have processed calls by unverified users with suspicious names, addresses or 

(continued....) 
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warranting waiver of the SOA rule. All providers of IP Relay have experienced IP Relay fraud, over a 
period of many years. Fraudulent calls, for example, were cited as a cause of the SOA violations 
addressed in the 2008 letter rulings attached to Purple’s Request for Review, but the Bureau did not deem 
them sufficient grounds for waiver of the SOA rule. 64 In the Nordia Letter Ruling , the Bureau stated that 
“IP Relay fraud calls in and of themselves do not present a ’special circumstance’ because all providers of 
IP Relay Service receive ‘attacks’ of IP Relay fraud. In fact... we determined that several [IP Relay] 
providers were able to meet the 85/10 requirement despite attacks from fraudulent calls.*’ 05 Similarly, 
from reviewing the SOA data for all providers of IP Relay, we determined that during the July-October 
2011 period for which Purple seeks a waiver of the IP Relay SOA rule, in part based on its handling of 
fraudulent IP Relay calls, none of the other six IP Relay providers committed pervasive violations of the 
SOA rule, despite the likely presence of fraudulent calls/* 5 

24. Furthermore, granting a waiver in these circumstances would undermine the purpose of the 
SOA rule, which is to ensure functional equivalence. 67 As the Commission has explained: “For a TRS 
user, reaching a CA to place a relay call is the equivalent of picking up a phone and getting a dial tone.” 68 
The 85/10 standard, therefore, is not a merely aspirational goal, or a rough benchmark to help providers 
make staffing decisions. It is a minimum standard defining the minimum acceptable level of SOA 
performance in accordance with the functional equivalence provisions of the Act. 69 

25. In summary, we find no good cause for granting Purple a waiver in these circumstances, and 
to do so would undermine the purpose of the SOA rule and be contrary to the public interest. Therefore, 
we deny Purple's request for waiver of the SOA rule. 

C. Reimbursement Calculation 

26. Purple also requests, in the alternative, that it be partially reimbursed for the days on which it 
failed to comply with the 85/10 standard, based on the sliding scale approach that the Bureau applied in 
the Nordia Letter Ruling and AT&TLetter Ruling. 0 In those two rulings, as well as in others that the 


(...continued from previous page) 

questionable calling practices over extended periods of time may be in violation of [their verification obligations].*' 
See Misuse of Internet Protocol (IPi Relay Service; Telecommunications Relay Services and Speech-to-Speech Services 
for Individuals with Hearing and Speech Disabilities. CG Docket Nos. 12-38 and 03-123. FCC 12-71, ^ 11 n.42 (rel. 
June 29, 2012). A waiver clearly cannot be justified if the prov ider’s violations are of its own making. 

64 Nordia Letter Riding at 3-4; A T& T Letter Ruling at 4. 

65 Nordia Letter Ruling at 3-4 (footnote omitted). 

66 See RLSA, IP Year to Date Speed of Answer Report . January-December 2011. Three of the other six IP Relay 
providers were able to avoid any violations of the SOA rule. A fourth provider violated the SOA rule on only two 
days during the four-month July-October 2011 period. No IP Relay provider, other than Purple, reported any 
violations of the SOA rule in September or October 2011. Id. Nevertheless. like other IP Relay providers. Purple 
should not have handled, and billed the TRS Fund for. IP Relay calls it knew to be fraudulent. 

67 TRS First Report and Order. 6 FCC Red at 4661.1 21 (The 85/10 rule “best meet[s] our goal of providing relay 
services which arc functionally equivalent to voice telephone serv ices**). See also note [331. supra. 

2000 TRS Report and Order, 15 FCC Red at 5165, T 60. 

6,1 As noted earlier. Section 64.604 of the Commission’s rules, which contains die 85/10 standard, see 47 C.F.R. § 
64.604(b)(2)(ii). governs the "mandatory minimum standards’* (emphasis added) for the provision of the various 
forms of I RS, including IP Relay. 

70 Request for Review at 19-21. 
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Bureau rendered at the same time, the Bureau imposed a graduated, or sliding scale, formula for the 
subject IP Relay provider to return portions of the TRS Fund reimbursements it had received for days that 
it missed compliance with the 85/10 standard. 71 The amount that the provider was required to return in 
those cases increased commensurate with the degree of its noncompliance, and would double for each day 
after the fifth day of violation in a calendar month. 72 Moreover, for days on which performance fell 
below certain SOA thresholds, the percentage of TRS Fund reimbursements that the provider had to 
return to the TRS Fund doubled no matter how many violations the provider had already had that month, 
or the provider had to return all of the reimbursements it had received for that day. 73 

27. Because of the 2008 letter rulings, Purple may not have been on notice that a different 
approach than the sliding scale would apply in the event of future IP Relay SOA violations. As a result, 
we will also apply the same formula to the SOA violations at issue here, as well as to any SOA violations 
that pre-date the effective date of this order. We place all providers on notice, however, that, for 
violations occurring after the date of this order, the Bureau does not intend to utilize a sliding scale 
approach with respect to any SOA violations. We conclude that further application of a sliding scale 
approach to SOA violations that occur after the effective date of this order would no longer serve the 
public interest. As noted above, the SOA requirements are “a cornerstone of the Commission's TRS 
rules.” 74 The 85/10 standard is a minimum standard defining the minimum acceptable level of SOA 
performance. Service that falls below this standard is not functionally equivalent to voice service 
pursuant to the Act; such service is tantamount to service not having been provided at all, and does not 
merit any reimbursement from the TRS Fund. 75 We also emphasize that providers committing multiple 
and/or egregious SOA violations additionally risk incurring penalties and forfeitures in enforcement 
proceedings pursuant to Section 503 of the Act. ' 6 and the Commission may take such violations into 
account when evaluating a TRS provider's application for Commission certification or re-certification for 
eligibility for payment from the TRS Fund for the provision of TRS, or whether to suspend or revoke a 
certification. 77 Thus, upon further consideration, we no longer believe that it is prudent or necessary to 
apply a sliding scale in order to maintain a provider’s incentive to provide adequate service for the 
remainder of a day. after failing to meet SOA parameters early that day. 78 

28. Consistent with the above, and, as set forth in Appendix B pursuant to the sliding scale 
formula described in Appendix A, we calculate that Purple shall be denied reimbursement in the amount 

71 See, eg., AT&T Letter Ruling at 4-5, 8 (Appendix) (showing table of percentages of reimbursements that 
prov iders would be required to return). 

7 ~ See. e g., id. at 5, 8 (Appendix).. 

73 See, e g., id. at 8 (Appendix). 

74 See note [31], supra. 

75 Even the sliding scale approach that Purple urges we apply in the alternative recognizes that SOA below a certain 
threshold is tantamount to no serv ice at all and is not reimbursable from the TRS Fund. See. e.g., Sordia Letter 
Ruling at 5. Whereas, pursuant to the sliding scale approach. 65 percent (or below) of a particular day’s call volume 
being answered within 10 seconds is the threshold for a complete denial of payment from the TRS Fund for that day. 
as we discuss in the text, going forward we w ill strictly adhere to the 85 percent SOA performance threshold 
established by the Commission as the minimum standard. See [12. 24J, supra. 

76 47 IJ.S.C. § 503. 

77 See. g., 47 C.F.R. § 64.606(b)(2) (To be certified as eligible for payment from the TRS Fund, an Internet-based 
TRS provider must establish that it w ill meet all non-waived minimum standards); id. § 64.606(e)(2) (certification 
may be suspended or revoked if an Internet-based TRS prov ider is not in compliance with the minimum standards). 

7 * Cf Request for Rev iew at 20, quoting Sordia Letter Ruling at 5. 
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of ${REDACTED} for IP Relay service rendered in violation of the Commission's SOA rules during the 
July-October 201 1 time frame. Accordingly, Purple is entitled to a net credit for {{REDACTED}, the 
difference between {{REDACTED} and the $ {REDACTED} withheld by the TRS Fund administrator. 
Below, we order RLSA, the TRS Fund administrator to remit to Purple {{REDACTED} out of amounts 
heretofore withheld from reimbursement from the TRS Fund due to violations of 47 C.F.R. § 
64.604(b)(2)(ii). The amount remitted is subject to any rights of offset the Commission may have or may 
assert in the future. 79 The denial of reimbursement that we order here is separate and apart from any 
potential action that the Commission, the Bureau, or the Commission s Enforcement Bureau may take 
against Purple for failure to comply with the Commission's rules. 

V. ORDERING CLAUSES 

29. Accordingly, IT IS ORDERED, pursuant to Sections 1. 4(i), 4(j), 5 and 225 of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 155 and 225, and Sections 
0.141,0.361 and 64.604 of the Commission’s rules, 47 C.F.R. §§0.141, 0.361, 64.604, that the Request 
for Review filed by Purple Communications, Inc. IS GRANTED IN PART AND DENIED IN PART, as 
provided above. 

30. IT IS FURTHER ORDERED that, pursuant Sections 1,4(i), 4<j), 5, and 225 of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 155 and 225, and pursuant to 
the authority delegated in Sections 0.141, 0.361, and 64.604 of the Commission’s rules. 47 C.F.R. §§ 
0.141, 0.361, and 64.604, Rolka Loube Saltzer Associates, the TRS Fund administrator, SHALL REMIT 
{{REDACTED} to Purple Communications, Inc., out of amounts heretofore withheld from 
reimbursement from the TRS Fund due to violations of 47 C.F.R. § 64.604(bX2)(ii), the IP Relay speed 
of answer rule. 

31. IT IS FURTHER ORDERED that, aside from the amounts that we order Rolka Loube Saltzer 
Associates, the TRS Fund administrator, to remit to Purple Communications, Inc., out of amounts 
heretofore withheld from reimbursement from the TRS Fund due to violations of 47 C.F.R. § 
64.604(b)(2)(ii), Purple Communications, Inc.’s request for remittance by Rolka Loube Saltzer Associates 
of any other amounts heretofore withheld from reimbursement from the TRS Fund due to violations of 47 
C.F.R. § 64.604(b)(2Xii) IS DENIED. 

32. This Order shall be effective upon release, in accordance with Section 1.102(b) of the 
Commission’s rules, 47 C.F.R. § 1.102(b). 


FEDERAL COMMUNICATIONS COMMISSION 


Kris Anne Monteith 
Acting Chief 

Consumer and Governmental Affairs Bureau 


” See 31 U.S.C. §3716:47 C.F.R. § 1.1912. 
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APPENDIX A 

Percentage of Reimbursements to be Denied Purple for IP Relay SOA Violations Through |insert 

date of release) 
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APPENDIX B 

Calculation of Reimbursements To Be Denied 


Month 


Date 


Number of Amount of SOA 

Minutes Compensation Performance % Denied Amount Denied 


{TABLE REDACTED} 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

) 

) 

) Call Signs KYW912, WHW826, WQA212, 

) WQA 216, WQA221, WQA227 

) 

) 

) Call Sign WRV374 

) 

) 

) 

) 

ORDER 

Adopted: July 13,2012 Released: July 16,2012 

By the Deputy Chief, Mobility Division, Wireless Telecommunications Bureau: 

1. Introduction. We have before us two requests that the above-captioned licenses be found to 
have terminated automatically for failure to meet applicable coverage requirements. In the first request, 
Environmentel LLC (Environmentel) and Skybridge Spectrum Foundation (Skybridge) seek a finding that 
the licenses of Paging Systems, Inc. (PSI) for Automated Maritime Telecommunications System (AMTS) 
Stations KYW9I2. WHW826, WQA2I2, WQA216, WQA221, and WQA227 terminated. 1 In the second 
request, Warren Havens, Environmentel, Sky bridge, and Intelligent Transportation & Monitoring Wireless 
LLC (collectively. Petitioners) seek a finding that the license of Maritime Communications/Land Mobile 
LLC (MC/LM) for AMTS Station WRV374 2 terminated. 3 For the reasons stated below, we deny both 
requests. 

2. Background. Prior to 2002, AMTS stations were licensed on a site-by-site basis. Section 
80.49(a)(3) of the Commission's Rules provided a two-year construction requirement, 4 and Section 
80.475(a) of the Commission’s Rules stated that “AMTS applicants proposing to serve portions of the 
Atlantic, Pacific or Gulf of Mexico coastlines must define a substantial navigational area and show how 

1 Request to recognize automatic termination of Paging Systems. Inc's site-based AMTS licenses along the 
Northeast Corridor blocking Petitioners!* 1 co-channel geographic AMTS licensed spectrum including its provision 
responsive to railroads!'] request for PTC systems under Congressional mandate (filed October 13, 2011) (October 
Request). PSI filed an opposition on October 26. 2011. Environmentel and Skybridge filed a replv on November 7, 
2011. 

2 The license subsequently was assigned to Maritime Communications/Land Mobile, I LC. Debtor-in-Posscssion. 

See FCC File No. 0004851459 (filed August 26, 2011. accepted April 19, 2012). 

3 Request to find automatic termination of Maritime Communications/Land Mobile LLC's Site-Based AMTS 
licenses to serve the Atlantic Coast blocking Petitioners!'] co-channel geographic AMI S licensed spectrum 
including its provision responsive to railroads' request for PTC systems under Congressional mandate (filed 
November I, 2011) (November Request). Petitioners filed an errata version on November 2, 2011. Citations will be 
to the errata version. MC/LM filed an opposition on November 17. 2011. Petitioners filed a reply on November 28. 
2011. 

4 See 47 C.F.R. § 80.49(a)(3) (2001). 


In the Matter 

PAGING SYSTEMS, INC. 
and 

MARITIME COMMUNICATIONS/LAND 
MOBILE LLC 

Requests to Find Automatic Termination of 
Licenses 


1 
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the proposed system will provide continuity of service for it.” 5 The above-captioned licenses for site- 
based AMTS stations at various locations along the Atlantic coast were granted between 19% and 1998. 
The licensees notified the Commission that the facilities were constructed and commenced operation 
between 1998 and 2000. 6 In 2002, the Commission adopted geographic licensing rules for the AMTS 
service, and amended Section 80.475(a) to remove the language regarding the continuity of service 
requirement for site-based applicants. 7 

3. In the instant requests. Petitioners argue that the subject licenses terminated automatically 
pursuant to Section 1.946(c) of the Commission's Rules* because they did not satisfy the continuity of 
service requirement in former Section 80.475(a). Q In support of the requests. Petitioners provide 
engineering analyses concluding that these AMTS systems could not have provided the continuity of 
coverage because the individual stations’ service contours did not overlap. 10 

4. Discussion. Section 1.946(c) states, 

if a licensee fails to commence service or operations by the expiration of its construction 
period or to meet its coverage or substantial service obligations by the expiration of its 
coverage period, its authorization terminates automatically (in whole or in part as set 
forth in the service rules), without specific Commission action, on the date the 
construction or coverage period expires.' 1 

Petitioners argue that because the subject licenses could not have met the continuity of service 
requirements, their authorizations terminated automatically. 12 The argument is based on the premise that 
continuity of was a “coverage ... obligation^” for purposes of Section 1.946(c). This premise is flawed. 

5. Section 1.946(c) was enacted as part of the Universal Licensing System (ULS) proceeding in 
1998. 13 In this proceeding, the Commission intended, inter alia, to establish uniform procedures for using 
ULS to notify licensees about upcoming construction and coverage deadlines. 14 The Commission did not 

3 See 47 C.F.R. § 80.475(a) (2001). 

6 The instant requests generally assume arguendo that the stations were constructed as licensed. We note, however, 
that the question of whether MC/LM's site-based AMTS stations were properly constructed is pending in a separate 
proceeding, see Maritime Communications/Land Mobile. LLC, Order to Show Cause . Hearing Designation Order, 
and Notice of Opportunity for Hearing . EB Docket No. 11-71. 26 FCC Red 6520. 65461 61 (2011), and the 
question of whether PSI constructed Station WQA216 is pending in another proceeding, see Northeast Utilities 
Service Co.. Order, 24 FCC Red 3310, 3313 % 8 (WTB MD 2009), recon. pending. Our decision herein with 
respect to the instant requests is without prejudice to any determinations in those proceedings. 

7 See Amendment of the Commission's Rules Concerning Maritime Communications. Second Memorandum 
Opinion and Order and Fifth Report and Order , PR Docket No. 92-257, 17 FCC Red 6685, 6696 ^ 24, 6737 (2002); 
see also, e g.. Amendment of the Commission's Rules Concerning Maritime Communications, Third Memorandum 
Opinion and Order, PR Docket No. 92-257. 18 FCC Red 24391, 22400 n.84 (2003). 

*47 C.F.R. § 1.946(c). 

9 See October Request at 3; November Request at 4. 

10 See October Request at 4-10, Exhs. 1-2; November Request at 7-13, Fxh. 1. 

11 47 C.F.R. § 1.946(c); 5ee also 47 C.F.R. § 1.955(a)(2). 

12 See October Request at 12; November Request at 4. 

13 See Biennial Regulator} Review — Amendment of Parts 0. 1,13, 22, 24. 26, 27. 80. 87. 90, 95. 97, and 101 of the 
Commission's Rules to Facilitate the Development and Use of the Universal Licensing System in the Wireless 
Telecommunications Services, Report and Order. WT Docket No. 98-20. 13 FCC Red 21027 (1998). 

14 See id. at 21075 f 103. 
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intend to change the underlying requirements. 1 ' In its discussion of the new procedures, the Commission 
used the term ‘construction requirement' for site-based stations, and the term ‘coverage requirement' for 
geographic licenses. 16 This distinction is clear from the language of the Part 80 rules at issue: Section 
80.49(a)(3) provided that the authorization for a facility that was not placed in operation within the 
required period of time became invalid and had to be returned to the Commission for cancellation, 17 but 
Section 80.475(a) contained no such language. Thus, for purposes of Section 1.946(c), the relevant 
requirement with respect to automatic termination is the two-year construction period for each facility', 
rather than continuity of service. 

6. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i), 5. and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155, 303(r), and Section 1.41 of the 
Commission’s Rules. 47 C.F.R. §§ 1.41, the informal request filed by Environmentel LLC and Skybridge 
Spectrum Foundation on October 13, 2011 IS DENIED. 

7. IT IS FURTHER ORDERED that the informal request filed by Warren Havens, 
Environmentel LLC, Skybridge Spectrum Foundation, and Intelligent Transportation & Monitoring 
Wireless LLC on November 1 and 2, 2011 IS DENIED. 

8. These actions are taken under delegated authority pursuant to Sections 0.131 and 0.331 of the 
Commission's Rules, 47 C.F.R. §§ 0.131, 0.331. 


FEDERAL COMMUNICATIONS COMMISSION 


Scot Stone 

Deputy Chief, Mobility Division 
Wireless Telecommunications Bureau 


15 See id. at 210751 104. 

1 * See id. at 21074-75 102-03: see also Clarification of Reconsideration Period and Effective Date for 

Termination of Wireless Radio Service Authorizations, Declaratory' Ruling, WT Docket No. 05-23, 20 FCC Red 
1494, I -494-95 Iflf 1-2 (WTB 2005) (referring to “completion of construction” and “satisfaction of coverage 
requirements." and stating that “the effective termination date associated with an automatic license termination for 
all wire! css radio service licensees that have construction or coverage performance requirements is the date the 
construction or coverage period expires"). 

17 See 47 C.F.R. $ 80.49(a)(3) (2001). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of 
Equity Communications LP 
Licensee of AM Station WCMC 
Wildwood. New Jersey 


) 

) 

) File No.: EB-11-PA-0230 
) NAL/Acct. No.: 201232400007 
) FRN: 0003747813 
) Facility ID No.: 70259 
) 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE 


Adopted: July 17, 2012 Released: July 17, 2012 

By the Acting District Director, Philadelphia Office, Northeast Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture (NAL), we find that Equity 
Communications LP (Equity), the licensee of AM Station WCMC in Wildwood. New Jersey (Station), 
apparently willfully' and repeatedly violated Section 73.49 of the Commission's rules (Rules) 1 by failing to 
enclose the Station's antenna structure (Antenna Structure) within an effective locked fence or other 
enclosure. We conclude that Equity is apparently liable for a forfeiture in the amount of ten thousand 
dollars (SI0,000). 

II. BACKGROUND 

2. On October 18, 2011, agents from the Enforcement Bureau's Philadelphia Office inspected 
the Station’s antenna structure located on West 19 th Avenue in Wildwood, New Jersey. The agents 
observed that the Antenna Structure, which is located in a residential neighborhood and has radio frequency 
potential at its base, was not enclosed by an effective locked fence or other enclosure. Although there were 
remnants of a fence, the portion of the fence that remained did not restrict access to the base of the antenna 
structure. The agents immediately contacted the Station’s President and General Manager (President), who 
claimed that a hurricane had washed aw ay a portion of the fence. The agents advised the President to either 
cease operating the Station until a fence could be installed or install a temporary fence to restrict access to 
the base of the antenna structure. 

3. On October 25, 2011, an agent re-inspected the Antenna Structure and found that the 
Station was broadcasting and the fence around the antenna structure was in the same condition as it was 
during the October 18, 2011 inspection. The next day, the agent spoke with Equity’s President, who stated 
that he was in contact with a contractor about installing a fence. The agent reiterated to Equity’s President 
that he should install a temporary fence until a permanent fence can be installed. On October 28, 2011, 
Equity’s President sent an e-mail to the agent, along with photographs, stating that a temporary chain link 
fence had been installed. 


1 47 C.F.R. § 73.49. 
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4. On July 5, 2012, agents conducted a follow-up inspection of the Antenna Structure and 
observed that Equity had installed a permanent fence. 

III. DISCISSION 

5. Section 503(b) of the Communications Act of 1934, as amended (Act), provides that any 
person who willfully or repeatedly fails to comply substantially with the terms and conditions of any license, 
or willfully or repeatedly fails to comply with any of the provisions of the Act or of any rule, regulation, or 
order issued by the Commission thereunder, shall be liable for a forfeiture penalty. 2 Section 312(f)( 1) of the 
Act defines “willful* 1 as the “conscious and deliberate commission or omission of [any] act, irrespective of 
any intent to violate” the law. 3 The legislative history to Section 312(f)( 1) of the Act clarifies that this 
definition of willful applies to both Sections 312 and 503(b) of the Act, 4 and the Commission has so 
interpreted the term in the Section 503(b) context. 5 The Commission may also assess a forfeiture for 
violations that are merely repeated, and not willful. 6 The term “repeated” means the commission or 
omission of such act more than once or for more than one day. 7 

A. Failure to Enclose the Antenna Structure Within an Effective Locked Fence 

6. Section 73.49 of the Rules states that “[ajntenna towers having radio frequency potential at 
the base ... must be enclosed within effective locked fences or other enclosures.’* 8 Station WCMC’s 
antenna structure has radio frequency potential at its base. On October 18, 2011, agents found that a 
substantial portion of the fence that had previously enclosed the Antenna Structure was missing, thereby 
allowing unrestricted access to the structure’s base. When an agent returned to re-inspect the Antenna 
Structure on October 25. 2011, the agent found that, notwithstanding the earlier warning to either cease 
broadcasting or erect a temporary fence, the Station continued to broadcast without a repaired or temporary 
fence. Based on the evidence before us, we find that Equity apparently willfully and repeatedly violated 
Section 73.49 of the Rules by failing to enclose the Station’s antenna structure within an effective locked 
fence or enclosure. 


2 47 U.S.C. § 503(b). 

3 47 U.S.C. §312(0(1). 

4 H.R. Rep. No. 97-765. 97* Cong. 2d Sc.ss. 51 (1982) ("This provision [inserted in Section 312] defines the terms 
‘willful* and “repeated’ for purposes of section 312, and for any other relev ant section of the act (e.g.. Section 503) 

.... As defined].]... ‘willful’ means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law’. “Repeated" means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions arc intended primarily to clarify the language in Sections 312 and 503. and are consistent with 
the Commission’s application of those terms ... .”). 

5 See. e.g.. Application for Review of Southern California Broadcasting Co Memorandum Opinion and Order, 6 
FCC Red 4387, 4388 (1991), recons, denied. 7 FCC Red 3454 (1992). 

6 See. e.g., Callais Cablevision. Inc.. Notice of Apparent Liability for Monetary Forfeiture. 16 FCC Red 1359. 1362, 
para. 10 (2001) ( Callais Cablevision. Inc.) (proposing a forfeiture for. inter alia , a cable television operator’s 
repeated signal leakage). 

7 Section 312(0(2) of the Act 47 U.S.C. § 312(0(2). which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act, provides that “[t|he term “repeated’, when used with reference to the 
commission or omission of any act. means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.’’ See Callais Cablevision, Inc.. 16 FCC Red at 1362. 

* 47 C.F.R. § 73.49. 
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B. Proposed Forfeiture Amount 

7. Pursuant to the Commission's Forfeiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for failure to maintain an effective AM tower fence is $7,000. 9 In assessing the 
monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(bX2)(E) of the Act, which include the nature, circumstances, extent, and gravity of the violations, and 
with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other 
such matters as justice may require. 10 After consideration of these factors, we find that a $3,000 upward 
adjustment in the base forfeiture amount is warranted. The Philadelphia Office previously issued a Notice 
of Apparent Liability for Forfeiture to Equity for, inter alia, its failure to enclose w ithin effective locked 
fences the antenna structures used in the operation of another Equity station - AM Station WMID in 
Atlantic City, New Jersey. 11 The fact that Equity previously committed a similar violation and the fact that 
Equity did not immediately correct the violation at issue here demonstrates a deliberate disregard for the 
Commission’s rules.' 2 Accordingly, applying the Forfeiture Policy Statement , Section 1.80 of the Rules, 
and the statutory factors to the instant case, we conclude that Equity is apparently liable for a total forfeiture 
in the amount of $ 10,000. 

IV. ORDERING CLAUSES 

8. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111, 0.204, 0.311, 0.314 and 1.80 of the Commission’s rules. 
Equity Communications LP is hereby NOTIFIED of this APPARENT LIABILITY FOR A 
FORFEITURE in the amount of ten thousand dollars ($10,000) for violation of Section 73.49 of the 
Commission’s rules. 13 

9. IT IS FURTHER ORDERED that, pursuant to Section l .80 of the Commission's rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture, Equity 
Communications LP SHALL PAY the full amount of the proposed forfeiture or SHALL FILE a written 
statement seeking reduction or cancellation of the proposed forfeiture. 

10. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Equity shall also 
send electronic notification of payment to NFR-Response@fcc.gov on the date said payment is made. 

11. Regardless of the form of payment, a completed FCC Form 159 (Remittance Advice) 
must be submitted. 14 When completing the FCC Form 159, enter the Account Number in block number 


9 Ihe Commission s Forfeiture Policy Statement and Amendment of Section ISO of (he Rules to Incorporate the 
Forfeiture Guidelines , Report and Order, 12 FCC Red 17087 (1997) (Forfeiture Policy Statement), recons, denied. 

15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

10 47 U.S.C. § 503(b)(2)(E). 

11 See Equity Communications LP. Notice of Apparent Liability for Forfeiture, 26 FCC Red 15187 (Enf. Bur. 2011). 

12 We note that we are not using the issuance of the prior NAL to Equity 's prejudice as prohibited by Section 504(c) 
of the Act, 47 U.S.C. § 504(c). but rather are appropriately considering “the underlying facts of a prior violation that 
shows a pattern of non-complaint behavior." See Forfeiture Policy Statement. 12 FCC Red at 17103, para. 34; see 
also Clean Credit. Inc., Notice of Apparent Liability for Forfeiture. 25 FCC Red 12881 (2010) at para. 7 (using the 
underlying facts from a prior NAL issued to Clean Credit, Inc. to support an upward adjustment in the proposed 
forfeiture amount). 

13 47 U.S.C. § 503(b); 47 C.F.R. §§ 0.111.0.204. 0.311.0.314, 1.80. 73.49. 

14 An FCC Form 159 and detailed instructions for completing Ihe form may be obtained at 

(continued....) 
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23A (call sign/other ID) and enter the letters “FORF” in block number 24A (payment type code). Below 
are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, VIO 63197-9000, 
or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2-GL, 1005 
Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004. receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank at 
(314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on FCC 
Form 159 and signing and dating the Form 159 to authorize the credit card payment. The 
completed Form 159 must then be mailed to Federal Communications Commission, P.O. Box 
979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - Government 
Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis. MO 63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission. 445 12th Street, S.W., Room 1- 
A625. Washington, D.C. 20554.' 5 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNQUIRIES@fcc.gov. 

13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.80(f)(3) and 1.16 of the Rules. 16 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, Northeast Region, Philadelphia Office, One Oxford Valley Building, 
Suite 404. 2300 East Lincoln Highway, Langhome, Pennsylvania 19047 and include the NAL/Acct. No. 
referenced in the caption. Equity also shall email the written response to NER-Response@fcc.gov . 

14. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner’s current financial status. 
Any claim of inability to pay must specifically identity' the basis for the claim by reference to the financial 
documentation submitted. 


(-.continued from previous page) 
http://www.fcc.gov/Forms/Form 159/159.pdf. 

,5 .W47C.F.R. § 1.1914. 

'* 47 C.F.R. SS 116, 1.80(f)(3). 
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15. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail to Equity 
Communications LP at 8025 Black Horse Pike, Suite 100-102, West Atlantic City, New Jersey 08232. 


FEDERAL COMMUNICATIONS COMMISSION 


Kevin Doyle 
Acting District Director 
Philadelphia District Office 
Northeast Region 
Enforcement Bureau 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of ) 

) 

McArthur Bussey ) 

) 

Fort Lauderdale, Florida ) 

) 

) 

NOTICE OF APPARENT LIABILITY FOR FORFEITURE 
Adopted: July 16.2012 Released: July 16,2012 

By the Resident Agent, Miami Office, South Central Region. Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture (N AL), we find that McArthur Bussey 
apparently willfully and repeatedly violated Section 301 of the Communications Act of 1934, as amended 
(Act),’ by operating an unlicensed radio transmitter on the frequency 89.1 MHz in Fort Lauderdale, Florida. 
We conclude that Mr. Bussey is apparently liable for a forfeiture in the amount of fifteen thousand dollars 
($15,000). 

n. BACKGROUND 

2. On November 3, 2011, and February 15. 2012, agents from the Enforcement Bureau’s 
Miami Office (Miami Office) used direction-finding techniques to locate the source of radio frequency 
transmissions on the frequency 89.1 MHz to a residence in Fort Lauderdale, Florida leased by Mr. Bussey. 
While monitoring the station on November 3, 201 L agents from the Miami Office heard a disc jockey (DJ) 
identify himself as “Real Deal.” On Februaiy 15, 2012, the agents determined that the signals being 
broadcast exceeded the limits for operation under Part 15 of the Commission’s rules (Rules), 2 and therefore 
required a license. Commission records showed that no authorization was issued to Mr. Bussey or to 
anyone else for operation of an FM broadcast station at or near this address. 

3. An agent from the Miami Office also found information on the Internet connecting Mr. 
Bussey to the unlicensed station. The “Real Deal” Facebook page contained an advertisement for an after 
party, which stated “Come Celebrate with DJ Real Deal” over a photograph of “Real Deal” that matched 
Mr. Bussey’s Florida driver’s license photograph. 3 The advertisement also stated to call Mr. Bussey’s 
phone number “FOR INFO.” 4 The Facebook page for “Real Deal” also listed the webpage for the 


File No.: EB-FIELDSCR-12-00000830 
NAL/Acct. No.: 201232600015 
FRN: 0021910245 


1 47 U.S.C. §301. 

2 Part 15 of the Rules sets out the conditions and technical requirements under which certain radio transmission 
devices may be used without a license. In relevant part. Section 15.239 of the Rules provides that non-licensed 
broadcasting in the 88-108 MHz band is permitted only if the field strength of the transmission does not exceed 250 
gV/m at three meters. 47 C.F.R. § 15.239. 

3 See Facebook, htlp://www.faccbook.com/891 FM (last visited Feb. 22. 2012). 

4 Id. See also Lexis Nexis Investigative Portal Homepage, 

http:/Vwww.lexisnexis.com/govenimenCsolutions/investigative/ (last visited (Feb. 22. 2012). 
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unlicensed station, 891radio.net, as the contact information website. 5 The domain name, 891radio.net, was 
registered to Mr. Bussey’s leased residence, the location of the unlicensed station. 6 The unlicensed station’s 
webpage also contained the same photograph of Mr. Bussey as the Facebook page advertisement and stated 
“Call or Text” Mr. Bussey’s phone number. 7 

III. DISCUSSION 

4. Section 503(b) of the Act provides that any person who willfully or repeatedly fails to 
comply substantially with the terms and conditions of any license, or willfully or repeatedly fails to comply 
with any of the provisions of the Act or of any rule, regulation, or order issued by the Commission 
thereunder, shall be liable for a forfeiture penalty. 8 Section 312(f)( 1) of the Act defines “willful" as the 
“conscious and deliberate commission or omission of [any] act, irrespective of any intent to violate” the law. 9 
The legislative history to Section 312(fX 1) of the Act clarifies that this definition of willful applies to both 
Sections 312 and 503(b) of the Act, 10 and the Commission has so interpreted the term in the Section 503(b) 
context. 11 The Commission may also assess a forfeiture for violations that are merely repeated, and not 
willful. 12 The term “repeated” means the commission or omission of such act more than once or for more 
than one day. 13 

A. Unlicensed Broadcast Operations 

5. The evidence in this case is sufficient to establish that Mr. Bussey violated Section 301 of 
the Act. Section 301 of the Act states that no person shall use or operate any apparatus for the transmission 
of energy or communications or signals by radio within the United States, except under and in accordance 
with the Act and with a license granted under the provisions of the Act. 14 As the record reflects, on 
November 3, 2011, and February 15,2012, agents from the Miami Office determined that an unlicensed 


5 See Facebook, http;/ u wu.facchook.com 8911 M (last visited Feb. 22, 2012). 

6 See w\vw.ncuvorksoliiiions.coTn/v \ hois-seareh/891 radio.ne t (last visited Feb. 22, 2012). 

7 See http:/.'vvww.89lradio.net (last visited June 18. 2012). 

8 47 U.S.C. § 503(b). 

9 47 U.S.C. §312(0(1). 

10 H.R. Rep. No. 97-765, 97* Cong. 2d Scss. 51 (1982) ("This provision [inserted in Section 312] defines the terms 
‘willful* and ‘repeated* for purposes of section 312, and for any other relevant section of the act (eg.. Section 503) 
.... As definedf)... ‘willful* means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. ‘Repeated* means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503. and are consistent with 
the Commission’s application of those terms ... .’*). 

11 See, eg.. Application for Review of Southern California Broadcasting Co .. Memorandum Opinion and Order. 6 
FCC Red 4387, 4388 (1991), recons, denied. 7 FCC Red 3454 (1992). 

‘ 2 See, e g.. Callais Cablevision. Inc., Notice of Apparent Liability for Monetary Forfeiture. 16 FCC Red 1359. 

1362. para. 10 (2001) ( Callais Cablevision, Inc.) (proposing a forfeiture for. inter alia, a cable television operator's 
repeated signal leakage). 

13 Section 312(0(2) of the Act 47 U.S.C. § 312(0(2). which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act, provides that “Itjhe term ’repeated’, when used with reference to the 
commission or omission of any act, means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.” See Callais Cablevision, Inc.. 16 FCC Red at 1362. 

M 47 L’.S.C. § 301. 
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radio station on the frequency 89.1 MHz operated from Mr. Bussey’s leased residence in Fort Lauderdale, 
Florida. A review of the Commission’s records revealed that no license or authorization was issued to 
anyone to operate a radio station on 89.1 M Hz at or near this location. On November 3,2011, agents from 
the Miami Office heard a DJ identify' himself as “Real Deal” on 89.1 MHz. The Facebook page for “Real 
Deal” and the unlicensed station’s webpage, 891radio.net, contain a photograph of Mr. Bussey and his 
phone number. In addition, the webpage, 891radio.net, is also registered to Mr. Bussey’s leased residence. 
The totality of the evidence convinces us that Mr. Bussey is DJ “Real Deal” and that he operated the 
unlicensed station. Because Mr. Bussey consciously operated the station and did so on more than one day. 
the apparent violation of the Act was both willful and repeated. We therefore conclude, based on the 
evidence before us, that Mr. Bussey apparently willfully and repeatedly violated Section 301 of the Act by 
operating radio transmission equipment without the required Commission authorization. 

B. Proposed Forfeiture Amount 

6. Pursuant to the Commission's Forfeiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for operation without an instrument of authorization is $10,000. 15 In assessing 
the monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(bX2)(E) of the Act, which include the nature, circumstances, extent, and gravity of the violations, and 
with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other 
such matters as justice may require.' 6 We find that the violations here warrant a proposed forfeiture above 
the base amount. Commission records show that the Miami Office previously issued a Notice of Unlicensed 
Operation to Mr. Bussey for operation of an unlicensed station on the same frequency (i.e., 89.1 MHz) at a 
different leased residence in Fort Lauderdale, Florida. 17 The fact that Mr. Bussey continued to operate an 
unlicensed station after being put on notice that his actions contravened the Act, the Commission’s rules, 
and related Commission orders demonstrates a deliberate disregard for the Commission’s requirements. 
Thus, we find that an upward adjustment in the forfeiture amount of $5,000 is warranted. 18 Applying the 
Forfeiture Policy Statement , Section 1.80 of the Rules, and the statutory factors to the instant case, we 
conclude that Mr. Bussey is apparently liable for a forfeiture in the amount of $15,000. 

IV. ORDERING CLAUSES 

7. Accordingly. IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111.0.204,0.311, 0.314. and 1.80 of the Commission’s rules, 
McArthur Bussey is hereby NOTIFIED of this APPARENT LIABILITY FOR A FORFEITURE in the 
amount of fifteen thousand dollars ($15,000) for violations of Section 301 of the Rules. 10 

8. IT IS FURTHER ORDERED that, pursuant to Section 1 .80 of the Commission’s rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture, 


15 The Commission s Forfeiture Policy Statement and Amendment of Section 1.80 of the Rules to Incorporate the 
Forfeiture Guidelines, Report and Order, 12 FCC Red 17087 (1997) (Forfeiture Policy Statement), recons, denied, 

15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

16 47 U.S.C. § 503(b)(2)(H). 

17 See Mcarthur Bussey, Notice of Unlicensed Operation (Enf. Bur. rel. Oct. 17, 2008) (on file in EB-08-MA-0146). 

18 See Robert Brown , File No. EB-10-BS-0050, Memorandum Opinion and Order. DA 12-929 (Enf. Bur. June 22, 
2012). affg. Forfeiture Order, 26 FCC Red 6854 (Enf. Bur. 2011), ajf'g. Notice of Apparent Liability for Forfeiture, 
25 FCC Red 13740 (Enf. Bur. 2010); Loyd Morris, File No. F.B-09-BS-0046, Memorandum Opinion and Order. DA 
12-930 (Enf. Bur. June 22. 2012), affg. Forfeiture Order. 26 FCC Red 6856 (Enf. Bur. 2011). ajf'g. Notice of 
Apparent Liability for Forfeiture, 25 FCC Red 13736 (Enf. Bur. 2010). 

w 47 U.S.C. tj§301, 503(b); 47 C.F.R. §§ 0.111,0.204. 0.311, 0.314, 1.80. 
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McArthur Bussey SHALL PAY the full amount of the proposed forfeiture or SHALL FILE a written 
statement seeking reduction or cancellation of the proposed forfeiture. 

9. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. McArthur Bussey 
will also send electronic notification on the date said payment is made to SCR-Rcsponse@fcc.gov . 
Regardless of the form of payment, a completed FCC Form 159 (Remittance Advice) must be 
submitted. 20 When completing the FCC Form 159, enter the Account Number in block number 23A (call 
sign/other ID) and enter the letters “FORF” in block number 24A (payment type code). Below are 
additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis. MO 63197- 
9000. or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/N YC. and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission. P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL. 1005 Convention Plaza, St. Louis, MO 
63101. 

10. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 21 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNOUlRlES@fcc.gov . 

11. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80(f)(3) of the Rules. 22 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, South Central Region, Miami Office, P.O. Box 520617, Miami, FL 
33152-0617, and include the NAL/Acct. No. referenced in the caption. McArthur Bussey also shall e-mail 
the written response to SCR-Response@fcc.gov . 

12. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner’s current financial status. 


2<l An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http: / /www. fee. go v /Form s/Form 159/159.pdf. 

21 See 47 C.F.R. § 1.1914. 

22 47 C.F.R. §S 1.16, 1.80(0(3). 
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Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 

13. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail to McArthur 
Bussey at his address of record. 


FEDERAL COMMUNICATIONS COMMISSION 


Stephanie Dabkowski 
Resident Agent 
Miami Office 
South Central Region 
Enforcement Bureau 


72 
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Mr. Leonard J. Umina 
324 Arabian Drive 
Gilbert, AZ 85296 

Dear Mr. Umina: 

This is in response to the petition dated January 26, 2012 that you filed requesting that 
the Commission expand its policy of limited preemption of state and local regulations governing 
amateur station facilities to preempt private land use regulations such as covenants, conditions, 
and restrictions (CC&Rs) and rental agreements that limit amateur licensees' ability to deploy 
antennas. 1 Because that policy is codified in the Commission’s Rules, 2 we agree with your 
characterization of the request as a petition for rulemaking. For the reasons set forth below, we 
deny the petition. 

The Commission has previously addressed the question of whether to preempt CC&Rs in 
deeds and bylaws that restrict the installation of antennas and associated support structures used by 
amateur radio stations. In its 1985 PRB-1 decision, the Commission established a policy of 
limited preemption of state and local regulations governing amateur station facilities, including 
antennas and support structures, but expressly decided not to extend its limited preemption policy 
to CC&Rs in home ownership deeds and condominium bylaws because “[s]uch agreements are 
voluntarily entered into by the buyer or tenant when the agreement is executed and do not usually 
concern the Commission.” 3 In 2001, the Commission denied a petition requesting that the 
Commission adopt rules to preempt CC&Rs that do not provide reasonable accommodation for 
amateur radio operators, and affirmed that the limited preemption policy of PRB-1 applies only to 
state and local regulations. 4 The Commission noted that its decision in PRB-J to exclude CC&Rs 
from its preemption policy was premised upon the fundamental difference between state and local 
regulations, with which an amateur radio operator must comply, and CC&Rs. which are 
contractual terms to which the purchaser of a property voluntarily subjects him- or herself. 5 The 


1 Petition for Rulemaking by Leonard J. Umina (filed February 1, 2012) (Petition). On April 19, 2012. you 
filed three Supplemental Comments. 

2 See 47 C.F.R. § 97.15(b). 

3 See Federal Preemption of State and Local Regulations Pertaining to Amateur Radio Facilities. 
Memorandum Opinion and Order, PRB-1. 101 F.C.C. 2d 952, 960 n.6 (1985). 

4 See Modification and Clarification of Policies and Procedures Governing Siting and Maintenance of 
Amateur Radio Antenna and Support Structures, and Amendment of Section 97.15 of the Commission 's 
Rules Governing the Amateur Radio Service, Memorandum Opinion and Order , 17 FCC Red 333. 3371 9 
(2001) {MO AO), recon. dismissed, 17 FCC Red 19408 (WTB PSPWD 2002). Subsequent similar requests 
for preemption of CC&Rs also have been denied. See, e g., James F.dwin Whedbee, Letter, 27 FCC Red 
4920 (WTB MD 2012), recon. pending', Christopher Kaczmarek. Letter, 24 FCC Red 4092 (WTB MD 
2009): Don Schellhardt, Letter , 22 FCC Red 4025, a£Td. Letter, 22 FCC Red 13511 (WTB MD 2007). 

5 See MOAO. 17 FCC Red at 335-37 *i*i 6-8. 
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Commission also concluded that “there ha[d] not been a sufficient showing that CC&Rs prevent 
amateur radio operators from pursuing the basis and purpose of the amateur service.” 0 It added 
that, should Congress see fit to enact a statutory directive mandating the expansion of its limited 
preemption policy to include more than state and local regulations , it would expeditiously act to 
fulfill its obligation thereunder. 7 

After the instant petition was filed. Congress enacted the Middle Class Tax Relief and 
Job Creation Act of 2012, which requires the Commission to report to Congress regarding the 
uses and capabilities of Amateur Radio Service communications in emergencies and disaster 
relief. 8 The statute requires that the study identify impediments to enhanced Amateur Radio 
Service communications and recommendations regarding the removal of such impediments, 
including "the effects of unreasonable or unnecessary private land use restrictions on residential 
antenna installations.” 9 Had Congress intended to mandate an expansion of the Commission's 
policy at this time, it would have done so directly. We believe that it would be inappropriate and 
premature for the Commission to consider modifying its policy until after Congress has an 
opportunity to review the report and decide whether to enact a statutory directive mandating the 
expansion of the Commission's limited preemption policy to include more than state and local 
regulations. 10 We therefore deny the instant petition. 

Accordingly, IT IS ORDERED that, pursuant to Section 4(i) of the Communications Act 
of 1934, as amended, 47 U.S.C. § 154(i), and Section 1.401(e) of the Commission’s Rules, 47 
C.F.R. § 1.401(e), the petition for rulemaking filed on January 26. 2012 by Leonard J. Umina IS 
DENIED. 

This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the 
Commission's Rules, 47 C.F.R. §§0.131 and 0.331. 

FEDERAL COMMUNICATIONS COMMISSION 


Scot Stone 

Deputy Chief, Mobility Division 
Wireless Telecommunications Bureau 


6 Id. at 335 c 6. The Commission added, “In this regard, we note that there are other methods amateur 
radio operators can use to transmit amateur service communications that do not require an antenna 
installation at their residence. These methods include, among other things, operation of the station at a 
location other than their residence, mobile operations, and use of a club station. ” Id. 

7 Id. at 336 % 8. 

8 See Middle Class Tax Relief and Job Creation Act of 20 12, Pub. L. No. 112-96. § 6414 (2012). 

Q Id. at §6414(b)(2). 

10 See Section 257 Proceeding to Identify and Eliminate Market Entry Barriers for Small Businesses. 
Report , GN Docket No. 96-113. 12 FCC Red 16802, 16893 58 (1997); Competition. Rate Deregulation 
and the Commission's Policies Related to the Provision of Cable Television Sendee. Report . MM Docket 
No. 89-600. 5 FCC Red 4962, 49741 13 (1990). 
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July 16, 2012 


Michael J. Pearson 
222 Hickory Hollow Road 
Marshall, AR 72650 

Jenna Metznik 

Director, Regulatory Compliance 
American Tower Corporation 
10 Presidential Way 
Woburn, MA 01801 


Re: Emergency Petition to Compel Compliance 
American Towers, LLC 
Antenna Structure Registration No. 1281719 


Dear Mr. Pearson and Ms. Metznik: 

By this letter, the Spectrum and Competition Policy Division (Division) of the Wireless 
Telecommunications Bureau (Bureau) finds that American Towers, LLC (American Towers, or 
applicant), a subsidiary of American Tower Corporation, has complied with its environmental obligations 
under the Commission’s rules with respect to the above-identified tower. The proposed tower does not 
fall within a category that routinely requires the preparation of an environmental assessment under section 
1.1307(a) or (b) of the Commission rules. We further find that no basis has been established to require 
American Towers to file an environmental assessment under section 1.1307(c) of the Commission's rules. 
American Towers therefore may resume construction of this tower. 

Background 

On April 12, 2012, we received an “Emergency petition to compel compliance” (Petition) from Mr. 
Michael J. Pearson. The Petition raises several issues concerning Antenna Structure Registration (ASR) 
No. 1281719. a 314-foot tower registered to American Towers in Marshall, Arkansas. Upon request from 
the Division, applicant suspended its construction of the tower pending the outcome of this review. On 
April 23, 2012, American Towers provided to the Commission the environmental materials that it had 
prepared prior to filing its registration application. On May 15, 2012, Mr. Pearson filed a reply. Below, 
we address each of the issues that Mr. Pearson has raised in his Petition. 

Discussion 

Defective Notice. Mr. Pearson charges that American Towers began construction of the tower without 
providing notice to the public. Mr. Pearson further complains that the ASR application indicates that the 
tower would be constructed at 144 Cottonwood Lane, whereas the actual site is on Hickory Hollow Road. 
He also states that the contractors are using unmarked trucks and that the site is unmarked. Applicant has 
submitted evidence showing that it provided notice in the Marshall Mountain Wave on January 12. 19, 
and 26, 2012, that the tower would be located at 144 Cottonwood Lane, near Marshall, Arkansas. See 
Marshall Mountain Wave Proof of Publication (Jan. 26, 2012). 
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Given that the rules from the Commission’s December 2011 Order on Remand (26 FCC Red 16700) were 
not in effect at the time the tower was registered. Applicant was required to provide notice under the 
Commission’s rules only for National Historic Preservation Act Section 106 review under the Nationwide 
Programmatic Agreement. See Appendix C to Part I of the Commission’s rules. Section V.B. 

Applicant’s notice in the Marshall Mountain Wave met this obligation. Moreover, a map of the area 
indicates that the tower site is located approximately where Hickory Hollow Road and Cottonwood Lane 
intersect. Further, Applicant is not obligated to mark either its construction trucks or the site. We 
therefore deny this part of the Petition. 

Environmental Effects. Mr. Pearson alleges that this tower would have significant environmental effects 
on migratory birds and endangered species. In support of this allegation, Mr. Pearson states: “The new 
antenna structure is a very short distance in woods and pasture land 4000+ feet from Loafer’s Glory 
Wildlife Management Area and the connecting extensive Buffalo National River Park land making it 
abundant with birds and other wildlife including many Endangered Species. (250 species of birds, many 
endangered species, mountain lions, bobcats, black bear, skunks, whitetail deer, beaver, otter, and other 
species too numerous to mention).’* 

We find that this assertion does not meet the standard for requesting environmental review under section 
1.1307(c) of our rules, which states, “If an interested person alleges that a particular action, otherwise 
categorically excluded, will have a significant environmental effect, the person shall submit to the Bureau 
responsible for processing that action a written petition setting forth in detail the reasons justifying or 
circumstances necessitating environmental consideration in the decision-making process*’ (emphasis 
added). 

Mr. Pearson does not identify any endangered species that may be affected by the tower. Instead, he 
provides a lengthy list of non-endangered species in the area. Further, Mr. Pearson does not provide any 
basis for why migratory birds may be significantly affected by this particular tower. The proximity to a 
Wildlife Management Area and relative proximity to the Buffalo National River Park do not, in and of 
themselves, establish that the tower may have a significant effect on the environment. The Wildlife 
Management Area is known to contain many of the species Mr. Pearson identifies, but they are not 
endangered. The proposed site is not located in the Buffalo National River Park, but it is roughly three 
miles away at its closest point. In addition, contrary to Mr. Pearson's assertion in his May 15, 2012 e- 
mail, an applicant is not required to identify these nearby features in its environmental analysis. We 
therefore deny this portion of the Petition. 

We also find that based on applicant’s pre-application environmental review, which was conducted by 
Environmental Corporation of America (ECA), an Environmental Assessment would be unnecessary even 
if Mr. Pearson’s allegations had the requisite specificity to state a claim under section 1.1307(c). With 
respect to endangered species, ECA examined the site for endangered species that are found in Searcy 
County, and determined that only one species. Royal Catchfly, a state-threatened species, might be 
present. See Letter from David McGlothlin, Project Manager, and Ben Salter, Senior Reviewer. ECA, to 
Elyssa Bailey, American Tower (Jan. 26, 2012) (McGlothlin Letter). ECA saw no evidence of this 
species during its site review, and the relevant Arkansas agencies, the Arkansas Game and Fish 
Commission and the Arkansas National Heritage Program, did not have any concern that this species 
would be affected. McGlothlin Letter at 2-3, Table 1. In the absence of specific assertions to the 
contrary, we find this evaluation sufficient to establish that no EA is necessary for potential effects on 
endangered species. 
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With respect to migratory birds, ECA acknowledged the tower would be situated in a migratory fly way, 
McGlothlin Letter at 3, and would be lit with red-steady lights. However, the tower would be under 450 
feet tall and would not use guy wires. According to the Bureau's recently adopted Final Programmatic 
Environmental Assessment for the Antenna Structure Program, http: \vww.fee.go\ pe a (PEA), "towers 
with guy wires result in higher levels of avian mortality than towers without guy w ires.*' PEA at 7-1. 
Further, existing studies have not shown significant avian mortality at towers less than 450 feet tall, even 
for towers with guy wires. PEA at 5-12 to 5-14. 

In addition, ECA determined that the tower site is not in or on a “wetland, waterway, wildlife refuge, 
national wilderness area, native grassland or forest area, ridge-line, mountain top, coastline or area 
commonly known to have high incidences of fog or low clouds, where migratory birds may be found.' 1 
McGlothlin Letter at 3. The PEA identified many of these types of locations as sensitive areas, where a 
tower is more likely to have a significant effect on migratory birds. PEA at 4-18 to 4-20. Indeed, ECA 
has satisfactorily addressed all of the areas identified as sensitive in the PEA that could be present at this 
location. 

Based on the record before us, we therefore find that even if Mr. Pearson had met the standard to request 
an Environmental Assessment under section 1.1307(c), American Tower adequately addressed Mr. 
Pearson’s concerns in its pre-construction environmental review. 

Radio frequency (RF) Emissions. Mr. Pearson indicates that he lives 800 feet from the tower site at an 
elevation of 1250 feet. While he does not mention RF emissions in his letter to the Commission, he does 
express concerns about the effects of exposure in his attached letter that is addressed to American Towers. 
Under the Commission’s rules, licensees that provide service from the tower will be required to ensure 
compliance with the limits for maximum permissible exposure (MPE) established by the FCC. These 
limits have been developed based on guidelines provided by the Institute of Electrical and Electronics 
Engineers, Inc. (IEEE) and the National Council on Radiation Protection and Measurements (NCRP). 
Both the NCRP and IEEE guidelines were developed by scientists and engineers with a great deal of 
experience and knowledge in the area of RF biological effects and related issues. Given that there are no 
antennae currently on the site, it is premature to assert that the RF levels at the site will exceed the 
applicable MPE limits set forth in the Commission’s rules. We therefore deny this aspect of the 
complaint. 

We note that to address concerns about RF exposure from a radio transmitter, the FCC has estimated 
some worst-case horizontal distances that should be maintained from cellular base station antennas to 
meet the RF exposure guidelines. These distances can be found in Appendix B of “A Local Government 
Official’s Guide to Transmitting Antenna RF Emission Safety: Rules. Procedures, and Practical 
Guidance” ( http:/7wireless.fcc.gov/siting.FCC LSGAC RF Guide.pdf i. There is no reason to believe 
that this site will not be in compliance with the FCC's RF exposure limits. 
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Conclusion 


For these reasons, the Division DENIES the Petition. The Division further FINDS that applicant 
AMERICAN TOWERS, LLC has complied with its obligations under the Commission's environmental 
rules, and that it therefore may resume construction of this tower. 

Sincerely, 


Aaron Goldschmidt 

Assistant Chief, Spectrum and Competition Policy Division 
Wireless Telecommunications Bureau 
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NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


Adopted: July 17, 2012 Released: July 17. 2012 

By the District Director, Kansas City Office, South Central Region. Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (NAL), we Find that Time 
Warner Entertainment - Advance/Newhouse Partnership (Time Warner), owner of a cable system in Kansas 
City, Missouri, apparently willfully and repeatedly violated Sections 76.1703 and 76.1704(a) of the 
Commission's rules (Rules), 1 by failing to maintain and make available required records and data. We 
conclude that Time Warner is apparently liable for a forfeiture in the amount of twenty five thousand dollars 
($25,000). In addition, we direct Time Warner to submit, no later than thirty (30) calendar days from the 
date of this NAL. a statement signed under penalty of perjury that it is maintaining the required children’s 
programming records and proof of performance test data. 

II. BACKGROUND 

2. On July 18, 2011, agents from the Enforcement Bureau’s Kansas City Office (Kansas City 
Office) requested to inspect documents required to be in the public file at Time Warner's office located at 
6550 Winchester Avenue, Kansas City during regular business hours. 2 After an hour of waiting and 
discussions with eight Time Warner employees, the agents were provided the requested records. The agents 
observed that the last entry for commercial records for children’s programming was dated March 27, 2008, 
and that proof of performance test data for years 2008 and 2009 were missing. 

III. DISCUSSION 

3. Section 503(b) of the Communications Act of 1934, as amended (Act), provides that any 
person who willfully or repeatedly fails to comply substantially with the terms and conditions of any license, 
or willfully or repeatedly fails to comply with any of the provisions of the Act or of any rule, regulation, or 
order issued by the Commission thereunder, shall be liable for a forfeiture penalty. 3 Section 312(f)( 1) of the 
Act defines “willful” as the “conscious and deliberate commission or omission of [any] act, irrespective of 


1 47 C.F.R. {j§ 76.1703, 76.1704(a). 
l ld. 

3 47 U.S.C. § 503(b). 
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any intent to violate” the law. 4 The legislative history to Section 312(f)( 1) of the Act clarifies that this 
definition of willful applies to both Sections 312 and 503(b) of the Act, 5 and the Commission has so 
interpreted the term in the Section 503(b) context. 6 The Commission may also assess a forfeiture for 
violations that are merely repeated, and not willful. 7 The term “repeated” means the commission or 
omission of such act more than once or for more than one day. 8 

A. Failure to Comply with Children's Programming and Test Data 
Recordkeeping Requirements 

4. Section 76.1703 of the Rules states: “Cable operators airing children’s programming must 
maintain records sufficient to verify compliance with § 76.225 and make such records available to the 
public. Such records must be maintained for a period sufficient to cover the limitations period specified in 
47 U.S.C. 503(b)(6)(B).” 9 With respect to this rule, the Commission has clarified, since 1991, that such 
records must be placed in the cable system's public file no later than the tenth day of the quarter following 
the quarter in which the covered programming aired and must be maintained for a period sufficient to cover 
the limitations period specified in 47 U.S.C. § 503(b)(6)(B) (one year). 10 Section 76.1704(a) of the Rules 
states: “The proof of performance tests required by § 76.601 shall be maintained on file at the operator’s 
local business office for at least five years. The test data shall be made available for inspection by the 
Commission or the local franchiser, upon request.” 11 

5. On July 18, 2011, agents from the Kansas City Office requested to inspect Time Warner’s 
required files at one of its offices in Kansas City during regular business hours. The agents observed that 
Time Warner’s files were missing the required children’s programming records for five quarters and also the 
proof of performance tests for 2008 and 2009. There was no evidence that the missing records were ever 
compiled. Based on the record evidence, we find that Time Warner apparently willfully and repeatedly 
violated Section 76.1703 of the Rules by failing to maintain required children’s programming records for 
the first quarter 2010 through first quarter 2011. We further find that Time Warner apparently willfully and 
repeatedly violated Section 76.1704(a) of the Rules by failing to maintain proof of performance tests for 


4 47 U.S.C. § 312(0(1). 

5 H.R. Rep. No. 97-765, 97 th Cong. 2d Sess. 51 (1982) ("This provision [inserted in Section 312] defines the terms 
‘willful’ and ’repeated’ for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 
.... As defined[.J. .. ‘willful* means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. ‘Repeated* means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous* would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503. and are consistent with 
the Commission's application of those terms ... .'*). 

6 See, e.g.. Application for Review of Southern California Broadcasting Co., Memorandum Opinion and Order, 6 
FCC Red 4387. 4388 (1991), recons, denied. 1 FCC Red 3454 (1992). 

7 See, e.g.. Callais Cablevision. Inc.. Notice of Apparent Liability for Monetary Forfeiture. 16 FCC Red 1359. 1362, 
para. 10 (2001) (Callais Cablevision . Inc.) (proposing a forfeiture for. inter alia, a cable television operator’s 
repeated signal leakage). 

1 Section 312(0(2) of the Act 47 U.S.C. § 312(0(2). which also applies to violations for w hich forfeitures arc 
assessed under Section 503(b) of the Act provides that "[t]he term 'repeated', when used with reference to the 
commission or omission of any act. means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.” See Callais Cablevision. Inc.. 16 FCC Red at 1362. 

*47 C.F.R. $ 76.1703. 

See Policies and Rules Concerning Children s Television Programming. Memorandum Opinion and Order. 6 
FCC Red 5093, 5097. para. 23 (1991). 

1 47 C.F.R. § 76.1704(a). 
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2008 and 2009. Finally, we find that Time Warner apparently willfully violated Sections 76.1703 and 
76.1704(a) of the Rules by failing to make those required records avai lable to FCC agents a! the time of the 
inspection. 

B. Proposed Forfeiture Amount and Reporting Requirement 

6. Pursuant to the Commission's Forfeiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for violating public file rules is $10,000. i: In assessing the monetary forfeiture 
amount we must also take into account the statutory factors set forth in Section 503(b)(2XE) of the Act 
which include the nature, circumstances, extent and gravity of the violations, and with respect to the 
violator, the degree of culpability, any history of prior offenses, ability to pay, and other such matters as 
justice may require. 13 In similar cases, the Commission recently has imposed the base forfeiture. 14 Because 
of Time Warner’s ability to pay 15 and its prior violations of the rules at issue today. 16 however, we find the 
appropriate forfeiture amount to be $25,000. Applying the Forfeiture Policy Statement, Section 1.80 of the 
Rules, and the statutory factors to the instant case, we conclude that Time Warner is apparently liable for a 
total forfeiture in the amount of $25,000. 

7. We further order Time Warner to submit a written statement, pursuant to Section 1.16 of 
the Rules, 17 signed under penalty of perjury by an officer or director of Time Warner, stating that it is 
maintaining the required children’s programming material and proof of performance tests. This statement 
must be provided to the Kansas City Office at the address listed in paragraph 10, below, within thirty (30) 
calendar days of the release date of this Notice of Apparent Liability for Forfeiture and Order. 

IV. ORDERING CLAUSES 

8. Accordingly, IT IS ORDERED that pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204,0.311,0.314, and 1.80 of the Commission's rules. 
Time Warner Entertainment - Advance/Newhouse Partnership is hereby NOTIFIED of this APPARENT 
LIABILITY FOR A FORFEITURE in the amount of twenty five thousand dollars ($25,000) for 
violations of Sections 76.1703 and 76.1704(a) of the Rules. 18 


12 The Commission s Forfeiture Policy Statement and Amendment of Section ISO of the Rules to Incorporate the 
Forfeiture Guidelines , Report and Order. 12 FCC Red 17087 (1997) ( Forfeiture Policy Statement ), recons, denied , 

15 FCC Red 303 ( 1999): 47 C.F.R. § 1.80. 

13 47 U.S.C. § 503(b)(2)(E). 

14 See. eg.. Southern Media Associates. Inc., Notice of Apparent Liability for Forfeiture. 27 FCC Red 3215 (MB 
2012, Indiana Wesleyan University. Notice of Apparent Liability for Forfeiture, 27 FCC Red 2993 (MB 2012); Bclo 
TV, Inc., Notice of Apparent Liability for Forfeiture. 27 FCC Red 2311 (MB 2012); Joseph V. Earley , Notice of 
Apparent Liability for Forfeiture. 27 FCC Red 2166 (MB 2012). 

15 Currently, Time Warner is ranked 103 on the Fortune 500 ranking of American corporations, with reported 
revenues of more than $28.9 billion. See 

httD://monev■cnn.com/magazines/fortune/furtune500/2Ql2/snapshots I0472,htnil (last visited May 31, 2012). 

16 See Time Warner Entertainment - Advance' Sew house Subsidiaiy, LLC d'b a Time Warner Cable , Forfeiture 
Order, 19 FCC Red 10412 (Fnf. Bur. 2004) (missing required commercial records on children’s programming, proof 
of performance test data, and signal leakage log and repair records) (forfeiture paid); Time Warner Cable , Notice of 
Violation, EB-09-LA-0088 (Enf. Bur. Jan. 4, 2010). 

17 47 C.F.R. (j 1.16. 

" 47 L.S.C. § 503(b): 47 C.F.R. 0.111,0.204. 0.311. 0.314. 1.80. 76.1703. 76.1704(a). 
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9. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission’s rules, 19 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Time Warner Entertainment - Advance/Newhouse Partnership SHALL PAY the full amount of the 
proposed forfeiture or SHALL FILE a written statement seeking reduction or cancellation of the proposed 
forfeiture. 

10. IT IS FURTHER ORDERED that Time Warner Entertainment - Advance/Newhouse 
Partnership SHALL SUBMIT a written statement, as described in paragraph 7, within thirty (30) 
calendar days of the release date of this Notice of Apparent Liability for Forfeiture and Order. The 
statement must be mailed to Federal Communications Commission, Enforcement Bureau, South Central 
Region, Kansas City Office, 520 NE Colbem Road, 2 nd Floor, Lee’s Summit. MO, 64086. Time Warner 
shall also e-mail the written statement to SCR-Response@fcc.gov . 

11. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Time Warner 
Entertainment - Advance/Newhouse Partnership shall send electronic notification of payment to SCR- 
Response@fcc.gov on the date said payment is made. Regardless of the form of payment, a completed 
FCC Form 159 (Remittance Advice) must be submitted. 20 When completing the FCC Form 159, enter the 
Account Number in block number 23A (call sign/other ID) and enter the letters “FORF” in block number 
24A (payment type code). Below are additional instructions you should follow based on the form of 
payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004. receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625 , Washington, D.C. 20554. 21 if you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNQUIRIES@fcc.gov. 


19 47 C.F.R. § 1.80. 

An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www. fcc.gov/Forms/Form 159/159.pdf. 

21 See 47 C.F.R. § 1.1914. 
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13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80(f)(3 ) of the Rules. 22 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, South Central Region, Kansas City Office, 520 NE Colbem Road, 2 nd 
Floor, Lee's Summit, MO, 64081, and include the NAL/Acct. No. referenced in the caption. Time Warner 
also shall e-mail the written response to SCR-Response@fcc.gov . 

14. The Commission will not consider reducing or canceling a forfeiture in response to a 
claim of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three- 
year period; (2) financial statements prepared according to generally accepted accounting practices 
(GAAP); or (3) some other reliable and objective documentation that accurately reflects the petitioner's 
current financial status. Any claim of inability to pay must specifically identify the basis for the claim by 
reference to the financial documentation submitted. 

1 5. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail. Return Receipt Requested, and First Class Mail to 
Time Warner Entertainment - Advance/Newhouse Partnership at 13820 Sunrise Valley Drive, Herndon. 

VA 20171-3000. 


FEDERAL COMMUNICATIONS COMMISSION 


Ronald D. Ramage 
Director 

Kansas City Office 
South Central Region 
Enforcement Bureau 


12 47 C.F.R. §§ 1.16,1.80(f)(3). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of ) 

) 

Joshua M. McMurchie ) File No.: EB-FIELDWR-12-00003285 

) NAL/Acct. No.: 201232920002 

Prineville, Oregon ) FRN: 0021913389 

) 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE 
Adopted: July 17,2012 Released: July 18,2012 

By the Resident Agent, Portland Resident Agent Office, Western Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture (NAL), we find that Joshua M. 
McMurchie apparently willfully and repeatedly violated Section 301 of the Communications Act of 1934, as 
amended (Act), 1 by operating an unlicensed radio transmitter on the frequency 97.9 MHz in Prineville, 
Oregon. We conclude that Mr. McMurchie is apparently liable for a forfeiture in the amount of fifteen 
thousand dollars ($ 15,000). 

II. BACKGROUND 

2. On October 18, 2011, in response to a complaint from a local broadcaster, an agent from 
the Enforcement Bureau's Portland Resident Agent Office (Portland Office) used direction-finding 
techniques to locate the source of radio frequency transmissions on the frequency 97.9 MHz to Mr. 
McMurchie’s residence in Prineville, Oregon. The agent determined that the signals on 97.9 MHz exceeded 
the limits for operation under Part 15 of the Commission's rules (Rules), 2 and therefore required a license. 
Commission records showed no authorization issued to Mr. McMurchie or to anyone for operation of a 
broadcast station at or near this address. Accompanied by a police officer from the Prineville Police 
Department, the agent inspected the unlicensed radio station and issued a Notice of Unlicensed Operation 
(NOUO), which was left with another resident at the house. 3 


1 47 U.S.C. §301. 

2 Part 15 of the Rules sets out the conditions and technical requirements under which certain radio transmission 
devices may be used without a license. In relevant part. Section 15.239 of the Rules provides that non-lieensed 
broadcasting in the 88-108 MHz band is permitted only if the field strength of the transmission does not exceed 250 
pV/m at three meters. 47 C.F.R. § 15.239. 

3 Joshua McMurchie , On-Scene Notice of Unlicensed Operation, issued October 18, 2011 (on file in F.B-11-PO- 
0135). Although the station was in operation, Mr. McMurchie was not at the residence at the time of the inspection. 
The Portland Office also mailed Mr. McMurchie a formal NOUO. via Certified Mail. Return Receipt Requested, 
informing him that his operation of an unlicensed broadcast station was in violation of the Act and that such 
operations must cease immediately. Joshua McMurchie , Notice of Unlicensed Operation, issued October 27, 2011 
(on file in EB-1 l-PO-0135). The Portland Office subsequently received the Postal Return Receipt (PS Form 3811) 
for this NOUO, which was signed by Mr. McMurchie on October 29. 2011. 
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3. On May 3, 2012, in response to a subsequent complaint, an agent from the Portland Office 
again used direction-finding techniques to locate the source of radio frequency transmissions on the 
frequency 97.9 MHz to Mr. McMurchie’s residence. The agent determined that the signals on 97.9 MHz 
exceeded the limits for operation under Part 15 of the Rules, 4 and therefore required a license. Commission 
records still showed no authorization issued to Mr. McMurchie or to anyone for operation of a broadcast 
station at or near this address. Accompanied by a police officer of the Prineville Police Department, the 
Portland agent inspected Mr. McMurchie’s station and again found a broadcast transmitter operating in a 
room in the residence. Mr. McMurchie acknowledged his operation of the unlicensed radio station on 
frequency 97.9 MHz to the Portland agent and offered to surrender the transmitter. The agent advised Mr. 
McMurchie that he had repeatedly violated Section 301 of the Act by operating an unlicensed radio station 
on frequency 97.9 MHz in Prineville, Oregon. 

III. DISCUSSION 

4. Section 503(b) of the Act provides that any person who willfully or repeatedly fails to 
comply substantially with the terms and conditions of any license, or willfully or repeatedly fails to comply 
with any of the provisions of the Act or of any rule, regulation, or order issued by the Commission 
thereunder, shall be liable for a forfeiture penalty. 5 Section 312(f)( 1) of the Act defines “willful” as the 
“conscious and deliberate commission or omission of [any] act, irrespective of any intent to violate” the law. 6 
The legislative history to Section 312(f)( 1) of the Act clarifies that this definition of willful applies to both 
Sections 312 and 503(b) of the Act, 7 and the Commission has so interpreted the term in the Section 503(b) 
context. 8 The Commission may also assess a forfeiture for violations that are merely repeated, and not 
willful. 9 The term “repeated” means the commission or omission of such act more than once or for more 
than one day. 10 

A. Unlicensed Broadcast Operations 

5. The evidence in this case is sufficient to establish that Mr. McMurchie violated Section 301 
of the Act. Section 301 of the Act states that no person shall use or operate any apparatus for the 
transmission of energy or communications or signals by radio within the United States, except under and in 


4 See supra note 2. 

5 47 U.S.C. § 503(b). 

6 47 U.S.C. § 312(f)(1). 

7 H.R. Rep. No. 97-765, 97 th Cong. 2d Scss. 51 (1982) (“This provision [inserted in Section 312] defines the terms 
‘willful’ and 'repeated - ’ for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 

-As dcfined{.]. . . ‘willful’ means that the licensee knew that he was doing the act in question, regardless of 

whether there was an intent to violate the law. ‘Repealed’ means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503. and are consistent with 
the Commission's application of those terms ....”). 

K See, eg.. Application for Review of Southern California Broadcasting Co., Memorandum Opinion and Order, 6 
FCC Red 4387, 4388 (1991). recons, denied. 7 FCC Red 3454 (1992). 

9 See, e.g., Callais Cablevision. Inc., Notice of Apparent Liability for Monetary Forfeiture, 16 FCC Red 1359. 1362, 
para. 10 (2001) ( Callais Cablevision, Inc.) (proposing a forfeiture for, inter alia, a cable television operator’s 
repeated signal leakage). 

10 Section 312(012) of the Act 47 U.S.C. § 312(f)(2). which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act, provides that “ft]he term ’repeated’, w hen used with reference to the 
commission or omission of any act, means the commission or omission of such act more than once or, if such 
commission or omission is continuous, for more than one day.” See Callais Cablevision. Inc.. 16 FCC Red at 1362. 
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accordance with the Act and with a license granted under the provisions of the Act. 11 On October 18, 2011, 
and May 3, 2012, an unlicensed radio station on the frequency 97.9 MHz was in operation at Mr. 
McMurchie's residence. On May 3, 2012, Mr. McMurchie admitted to the Portland agent that he owned 
and operated the unlicensed radio station. A review of the Commission’s records revealed that Mr. 
McMurchie did not have a license to operate a radio station at this location. Because Mr. McMurchie 
consciously operated the station, and did so on more than one day, the apparent violations of the Act were 
both willful and repeated. Based on the evidence before us, we find that Mr. McMurchie apparently 
willfully and repeatedly violated Section 301 of the Act by operating radio transmission equipment without 
the required Commission authorization. 

B. Proposed Forfeiture Amount 

6. Pursuant to the Commission’s Forfeiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for operation without an instrument of authorization is $ 10,000. In assessing the 
monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(bX2XE) of the Act, which include the nature, circumstances, extent, and gravity of the violations, and 
with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other 
such matters as justice may require. 12 In doing so. we find that the violation warrants a proposed forfeiture 
above the base amount. The fact that Mr. McMurchie repeatedly operated an unlicensed station when he 
knew that such actions were unlawful demonstrates a deliberate disregard for the Act and the Commission's 
requirements. Thus, we find that an additional upward adjustment of $5,000 in the forfeiture amount is 
warranted. 13 Applying the Forfeiture Policy Statement , Section 1.80 of the Rules, and the statutory factors 
to the instant case, we conclude that Mr. McMurchie is apparently liable for a total forfeiture in the amount 
of $15,000. We further caution Mr. McMurchie that future violations may be subject to more severe 
enforcement action, including but not limited to larger monetary forfeitures, criminal prosecution, and the in 
rem seizure of his equipment. 14 

IV. ORDERING CLAUSES 

7. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204,0.311,0.314, and 1.80 of the Commission’s rules, 
Joshua M. McMurchie is hereby NOTIFIED of this APPARENT LIABILITY FOR A FORFEITURE 
in the amount of fifteen thousand dollars ($15.000) for violations of Section 301 of the Act. 15 

8. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission's rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture, 
Joshua M. McMurchie SHALL PAY the full amount of the proposed forfeiture or SHALL FILE a 
written statement seeking reduction or cancellation of the proposed forfeiture. 

9. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Joshua M. 
McMurchie will also send electronic notification on the date said payment is made to WR- 
Response@fcc.gov . Regardless of the form of payment, a completed FCC Form 159 (Remittance 


m 47U.S.C. §301. 

12 47 U.S.C. § 503(b)(2)(E). 

See. e.g., Robert Brow n. Memorandum Opinion and Order, DA 12-929. 2012 WL 2391969 (Enf. Bur. rel. June 
22, 2012) (upholding a $15,000 forfeiture for violations of Section 301); Lloyd Morris. Memorandum Opinion and 
Order. DA 12-930. 2012 WL 2391973 (Enf. Bur. rel. June 22, 2012) (same). 

14 See 47 U.S.C. §§ 401, 501, 503, 510. 

15 47 U.S.C. § 301, 503(b); 47 C.F.R. §§ 0.111, 0.204, 0.311. 0.314, 1.80. 
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Advice) must be submitted. 16 When completing the FCC Form 159, enter the Account Number in block 
number 23A (call sign/other ID) and enter the letters “FORF” in block number 24A (payment type 
code). Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza. St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/N YC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088. St. Louis, MO 63197-9000. or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

10. Any request for foil payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street. S.W., Room 1- 
A625, Washington, D.C. 20554. 17 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARINQUlRlES@fcc.gov. 

11. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.80(f)(3) and 1.16 of the Rules. 18 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, Western Region, Portland Resident Agent Office, P.O. Box 61469, 
Vancouver, Washington 98666-1469, and include the NAL/Acct. No. referenced in the caption. Joshua M. 
McMurchie also shall e-mail the written response to WR-Response@fcc.uov . 

12. The Commission will not consider reducing or canceling a forfeiture in response to a 
claim of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three- 
year period; (2) financial statements prepared according to generally accepted accounting practices 
(GAAP); or (3) some other reliable and objective documentation that accurately reflects the petitioner's 
current financial status. Any claim of inability to pay must specifically identify the basis for the claim by 
reference to the financial documentation submitted. 


Ifl An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://wAvw.fcc.gov/Forms/Fomi 159/159.pdf. 

17 See 47 C.F.R. § 1.1914. 

8 47 C.F.R. 5}§ 1.16. 1.80(0(3). 
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13. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail, to Joshua 
M. McMurchie at his address of record. 


FEDERAL COMMUNICATIONS COMMISSION 


Binh Nguyen 
Resident Agent 

Portland Resident Agent Office 
Western Region 
Enforcement Bureau 
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July 17,2012 


DA 12-1141 

In Reply Refer to: 
1800B3-AJR 

Bryan Broadcasting Corporation 
do David D. Oxen ford. Esq. 

Wilkinson Barker Knauer LLP 
2300 N Street. N.W. 

Suite 700 

Washington, DC 20037 


In re: KWBC(AM), Navasota, Texas 
Facility ID No. 40912 
File No. BP-20100712ABU 

Petition for Reconsideration and 
Reinstatement 


Dear Counsel: 

We have before us a January 9, 2012. “Petition for Reconsideration and Reinstatement Nunc Pro 
Tunc ” (the “Petition”) filed by Bryan Broadcasting Corporation (“Bryan Broadcasting”), licensee of 
Station KWBC(AM), Navasota, Texas (the “Station”) of the staffs December 6, 2011. action 1 dismissing 
the referenced application 2 (the “2010 Application”) to change the Station’s community of license from 
Navasota to College Station, Texas. For the reasons discussed below, we reinstate the 2010 Application, 
grant in part the Petition, and dismiss the Application. 

Background. Initially, in AM Auction 84. the staff granted a major modification application 3 
filed by the former licensee of Station KWBC(AM) 4 and issued a construction permit (the “2007 Permit”), 
changing its community of license from Navasota, a small community not located in any Urbanized Area, 
to College Station, which is one of two central cities of the College Station-Bryan, Texas, Urbanized Area. 
The 2007 Permit also authorized Station KWBC(AM) to relocate its transmitter site and increase greatly 
its coverage area. Despite its efforts, Bryan Broadcasting was unable to construct the modified facilities 
before the expiration of the 2007 Permit on July 11, 2010/ In order to complete construction, Bryan 


1 Letter to Brendan Holland, Esq., Reference 1800B3-JS (MB Dec. 6, 2011) (the “ Dismissal Letter'). 

2 See File No. BP-20100712ABU. Notice of the dismissal of this application was given by Public Notice, Report 
No. 47630 (Dec. 9.2011). 

3 See File No. BMJP-20051031ACD (the “2005 Application”). The application was granted on July 11. 2007. See 
Public Notice , Report No. 46528 (Jul. 16, 2007) 

4 On July 31. 2007, the staff granted an assignment of license application for Station KWBC(AM) from the RAF TT 
Corporation to Bry an Broadcasting, and the transaction was consummated on August 1. 2007. See File No. BAL- 
20060405ACK. The assignment was conditioned on the assignor obtaining a community of license change from 
Navasota to College Station. 

5 See Bryan Broadcasting’s Petition, at 5-6. 
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Broadcasting filed on July 12, 2010, the 2010 Application, seeking authority for the previously authorized 
facilities for Station KWBC(AM), including the change of community of license from Navasota to College 
Station and the relocation of the Station’s transmitter site.* On August 3, 2011, the staff sent a letter to 
Bryan Broadcasting, requesting an amendment to resolve a potential conflict with a Mexican allotment. 7 
On September 1, 2011, Bryan Broadcasting submitted an amendment to address this deficiency. 8 

While the 2010 Application was pending, the Commission revised its policies in cases like this 
one, requiring greater scrutiny when a station is moving from a rural community to a community located in 
or near an Urbanized Area and de-emphasizing raw population totals in comparing the gain and loss areas 
of service. 9 The new policy generally applies to any application pending on March 3, 2011, the effective 
date of Rural Radio. 10 

On December 6, 2011, the staff dismissed the 2010 Application, stating that it could not make the 
requisite finding that the 2010 Application would result in a preferential arrangement of allotments under 
the FM allotment priorities. 11 Specifically, the staff determined, under Priority 4, that the retention of a 
second local service to Navasota (population 7,049) outweighs the provision of a seventh local service at 
College Station (population 93,857).‘ 2 Although the Dismissal Letter recognized that the 2010 Application 
would provide a net gain in reception service to 197,789 persons, it noted the gain and loss areas are well 
served with five or more full-time reception services and that Rural Radio de-emphasized raw population 
totals under Priority 4.' 3 Accordingly, the staff dismissed the 2010 Application. 

In its Petition, Bryan Broadcasting contends that the dismissal of the 2010 Application was in error 
in three respects. First, Bryan Broadcasting asserts that it was not afforded an opportunity to amend the 
2010 Application following the adoption of Rural Radio as other similarly situated applicants were 


6 Although the 2005 Application was granted as a major modification filed in an AM auction window, the 2010 
Application was filed as a minor modification due to changes in the Commission’s rules for processing community 
of license changes. See Revision of Procedures Governing Amendments to FM Table of Allotments and Changes of 
Community of License in the Radio Broadcast Sen'ices. Report and Order, 21 FCC Red 112 (2006). petitions for 
reconsideration pending (permitting AM stations to file minor change applications to change their communities of 
license). 

7 Letter to Brendan Holland, Esq., Reference 1800B2-JBS (MB Aug. 3, 2011) (“Deficiency Letter"). 

8 See File No. BP-20100712ABU, Amendment of September 1. 2011, Exhibit 1. 

g See Policies to Promote Rural Radio Service and to Streamline Allotment and Assignment Procedures, Second 
Report and Order, First Order on Reconsideration, and Second Further Notice of Proposed Rule Making, 26 FCC 
Red 2556 (2011). petitions for reconsideration pending C'Rural Radio"). 

10 See Rural Radio . 25 FCC Red at 2576,30, and at 2578. 1 39. However, for equitable reasons, the new policies 
do not apply to applications for new AM stations or major changes in AM facilities filed in the 2004 AM Auction 
84. See Id., at 2575. % 33. 

n Dismissal Letter at 2. The FM allotment priorities are: (I) first fulltime aural service: (2) second fulltime aural 
service: (3) first local service; and (4) other public interest matters. See Revision of Assignment Policies and 
Procedures, Second Report and Order. 90 FCC 28 88 (1982) ("1982 Revision"). 

12 Dismissal Letter at 2. 

13 Id. 
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permitted to do and that this disparate treatment is not permitted under Commission precedent or the 
Administrative Procedure Act. 14 Second, Bryan Broadcasting argues that the 2010 Application should be 
grandfathered under the Commission’s previous Section 307(b) standards based on various equitable 
considerations. 15 Third, Bryan Broadcasting alleges that the staff improperly concluded that the 2010 
Application would not result in a preferential arrangement of allotments because it relied entirely on the 
difference in the number of transmission services in Navasota and College Station and did not 
appropriately consider other factors such as a net gain in reception serv ice to 200,000 listeners, a net gain 
of 100 people who will receive either a fourth or fifth reception service, and the economic size and growth 
of the two communities. Accordingly, Bryan Broadcasting requests that the 2010 Application be 
reinstated nunc pro tunc and granted. 

Discussion. Reconsideration is warranted only when a petitioner shows a material error in the 
Commission’s original order or raises additional facts not known or existing at the time of petitioner's last 
opportunity to present such matters. 16 We believe that Bryan Broadcasting has met this burden with respect 
to one issue but has not done so with respect to the remaining issues. 

Disparate Treatment. It is well established that that similarly situated parties may not be treated in 
a disparate manner without an adequate reasoned explanation. 17 An agency must do more than enumerate 
factual differences but must explain the relevance of those differences to the disparate treatment. 8 
Although Bryan Broadcasting was sent a Deficiency Letter , we agree that it should have been afforded an 
opportunity to amend its Section 307(b) showing in view of the adoption of Rural Radio. Numerous other 
similarly situated parties, whose applications were pending on or after the effective date of Rural Radio, 
were sent letters, requesting amendments to their Section 307(b) showings to comply with the revised 
policies. 19 The Dismissal Letter did not acknowledge these contemporaneous cases or attempt to explain a 
reason for this disparate treatment. Accordingly, we will reinstate the 2010 Application nunc pro tunc. 


14 See Bryan Broadcasting's Petition, at 16-18. Simultaneously with the filing of its Petition, Bry an Broadcasting 
submitted an amendment to the 2010 Application, seeking to provide additional support for its Section 307(b) 
show ing. See File No. BP-20100712ABU. Amendment of January 9. 2012, Kxhibit 20. 

15 Specifically. Bryan Broadcasting states that these equitable factors are (I) the 2010 Application essentially seeks 
to reinstate the 2007 Permit and should be subject to the same grandfathering provisions as apply major change 
applications that were filed in the 2004 AM auction window and which remain pending: (2) nearly $475,000 has 
been spent by Bryan Broadcasting on the acquisition of the Station and expenditures relating to the facility 
relocation; and (3) it relied upon the advice and guidance of the staff in reapplying for the Station KWBC(AM) city 
of license modification. See Bryan Broadcasting's Petition at 18-21. 

16 See 47 C.F.R. § 1.106; WW/Z. Inc., 37 FCC 685. 686 (1984). ajfd sub nom., Lorain Journal Co. v. FCC, 351 
F.2d 824 (D.C. Cir. 1965), cert, denied. 387 U.S. 967 (1966); and Eagle Broadcasting Co. v. FCC, 514 F.2d 852 
(D.C. Cir. 1975). 

17 See Melody Music. Inc. v. FCC. 345 F.2d 730. 732 (D.C. Cir. 1965) ("Melody Music"): Public Media Center v. 
FCC. 587 F.2d 1322, 1331 (D.C. Cir. 1978); Yew Orleans Channel 20. Inc. v. FCC. 830 F.2d 361,366 (D.C. Cir. 
1987). 

18 See Melody Music. 345 F.2d at 732. 

See. e g., Truth Broadcasting Corp.. Letter. 27 FCC Red 169 (MB 2012): Sunnylands Broadcasting LLC. et a/.. 
Letter. DA-12640 (released Apr. 26. 2012), 2012 WL 1454058. Numerous unpublished letters were also to 
applicants, affording them the opportunity to amend their Section 307(b) showings. See, e g.. Letter to Karen A. 
Ross, Reference 1800B3-RFS (Aug. 25, 2011). File No. BMPF.D-20110302ACD: Letter to Sonya Hall Harris, F.sq., 
Reference 1800B3-RFS (Aug. 25, 2011). File No. BPH-20110301 ABN: Letter to Jeffrey L. Timmons., Esq.. 
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Request for Grandfathering. Next, we consider Bryan Broadcasting’s argument that the 2010 
Application should be grandfathered under our pr e-Rural Radio policies. Bryan Broadcasting is in effect 
requesting waiver of the application of the Rural Radio policies to the 2010 Application even though it was 
pending on the effective date of Rural Radio and subject to those new policies. 

The Commission’s policies or rules may be waived only for good cause shown. 20 An applicant 
seeking a waiver has the burden to plead with particularity the facts and circumstances that warrant such 
action. 21 The Commission must give waiver requests “a hard look.” but an applicant for waiver “faces a 
high hurdle even at the starting gate” 22 and must support its waiver request with a compelling showing. 23 
The Commission may exercise its discretion to waive a policy or rule where the particular facts make 
strict compliance inconsistent with the public interest. 24 In addition, the Commission may take into 
account considerations of hardship, equity, or more effective implementation of overall policy on an 
individual basis. 25 However, waiver of the Commission's policies or rules is appropriate only if both (i) 
special circumstances warrant a deviation from the general rule, and (ii) such deviation will serve the 
public interest. 26 

We find that the equitable concerns raised by Bryan Broadcasting do not meet this burden. First, 
Bryan Broadcasting contends that the 2010 Application should be processed under the former procedures 
that were used to process the major change applications filed during the 2004 AM auction because it 
essentially seeks to reinstate a permit granted during that auction. This argument is not persuasive. The 
expiration of an AM station construction permit extinguishes all rights to construct and operate the specified 
facilities. It is simply incorrect to characterize the 2010 Application as an application to “reinstate” an 
expired permit. Rather, the 2010 Application is subject to the rules and processing policies that are effect at 
the time that action is taken on this particular application. We reject, as fundamentally inconsistent with our 
most basic facility licensing policies that any equitable considerations apply to an applicant that files a 
“successor” application specifying facilities in an expired AM construction permit. For these same reasons 
we reject the argument that we should waive our processing policy based on Bryan Broadcasting’s 
construction and installation efforts. We note that the 2010 Application proposes to co-locate with the 
licensed (and previously constructed) facilities of KZNE(AM). Bryan Broadcasting failed to timely 
complete construction of the equipment necessary to commence diplexed transmissions - including a 
phasing system and filtering - as specified on the Special Operating Conditions on the 2007 Permit. It has 


Reference 1800B3 (Aug. 30, 2011). File No. BPH-20070119AF.I: and Letter to iMwrence Bernstein, Esq., Reference 
1800B3-RFS (Aug. 25, 2011). File No. BPH-20090121AAL. 

20 47C.F.R. § 1.3. 

21 See Columbia Communications Corp. v. FCC, 832 F.2d 189, 192 (D.C. Cir. 1987). 

22 .See WAIT Radio v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969). affd., 459 F.2d 1203 (1972), cert, denied. 93 
S/Ct. 461 (1972) ("WAITRadio "). See also Thomas Radio v. FCC. 716 F.2d 921, 924 (D.C. Cir. 1983). 

23 Greater Media Radio Co.. Inc.. Memorandum Opinion and Order. 15 FCC Red 7090 (1999) (citing Stoner 
Broadcasting System, Inc.. Memorandum Opinion and Order, 49 FCC 2d 1011, 1012 (1974)). 

Northeast Cellular Telephone Co. v. FCC. 897 F.2d 1164, 1166 (D.C. Cir. 1990) (“ Northeast Cellular"). 

25 WAIT Radio. 418 F.2d at 1159; Northeast Cellular. 897 F.2d at 1166. 

26 Network IP. U.C v. FCC. 548 F.3d 116. 125-128 (D.C. Cir. 2008); Northeast Cellular. 897 F.2d at 1166. 
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also failed to explain why its inability to timely complete construction was based on circumstances beyond 
its control. 

In addition, we find that Bry an’s request to broaden the class of Auction 84-related applications that 
should be processed under former processing policies is a general policy issue that is more properly raised in 
a Petition for Reconsideration 27 in the Rural Radio proceeding rather than as an equitable ground for a 
waiver. 28 Although the Commission could have extended its grandfathering of AM applications filed during 
Auction 84 to situations where parties filed “successor” applications specifying the same facilities as those 
authorized in an expired Auction 84 construction permit, it did not do so. The Commission concluded that a 
grandfathering exception was warranted only for applications that remained pending from the 2004 window. 
It reasoned that it was likely that these applicants had invested considerable resources on prosecuting their 
applications, exploring technical and settlement options, etc." 9 Those considerations are not present here. It 
is also the case that the 2010 Application, unlike the Auction 84 submissions, was filed after the 2009 
release of the Rural Radio notice of proposed rule making. 30 Thus, Bryan Broadcasting had full notice that 
the 2010 Application could be subject to a new processing standard. 

We find particularly unpersuasive Bryan Broadcasting’s argument that a waiver is warranted due to 
funds it expending in acquiring the Station. Rural Radio did not affect in any way the KWBC(AM) license 
or Bry an Broadcasting’s authority to timely construct and commence operations as specified in the 2007 
Permit. In acquiring a station with an outstanding construction permit Bryan Broadcasting assumed the risk 
that it would be able to complete construction by the 2007 Permit’s construction deadline, a deadline that 
was subject to the Commission strict timely construction policy. Finally, Bry an Broadcasting’s allegation 
that it relied upon informal staff advice in reapplying for the Station KWBC(AM) license modification does 
not warrant waiving application of the Rural Radio policies because it is well settled that informal staff 
advice is not authoritative and that a licensee assumes the risk of rely ing on such advice. 31 

Preferential Arrangement of Allotments. Finally, we examine Bryan Broadcasting’s amended 
Section 307(b) show ing de novo to determine whether it would result in a preferential arrangement of 


27 Although Bryan Broadcasting did not file such a petition for reconsideration, it participated in a joint opposition to 
petition for reconsideration which, in part, questioned the scope of the grandfathering provision. See Opf>osition to 
Petition for Reconsideration of Educational Media Foundation and Bryan Broadcasting Corporation . MB Docket 
09-52 (filed Jan. 5. 2012). 

28 See Adelphi Communications Corporation and Time-Warner Cable. Inc.. Memorandum Opinion and Order. 21 
FCC Red 8203, 8288,5 192 (2006) (finding that some of the concerns regarding a proposed transfer of control are 
not transaction-specific and are more appropriately addressed in other pending rule making proceedings): 
Birmingham Christian Radio. Inc. and Radio South Inc., Memorandum Opinion and Order, 18 FCC Red 7909, 

7915. H 19 (determining that a party’s generalized arguments challenging an interim policy on defining the relevant 
product market are more appropriately addressed in the context of the local ownership rule making proceeding); and 
Sunburst Media LP and Clear Channel Broadcasting Licenses, Inc.. Memorandum Opinion and Order, 17 FCC Red 
1366. 1368, % 6 (2002) (concluding that a party's request to change our policy with respect to network affiliation 
agreements is more appropriately addressed in a rule making proceeding). 

29 See Rural Radio, 26 FCC Red at 2575. If 33. 

3,1 See Policies to Promote Rural Radio Service and to Streamline Allotment and Assignment Procedures. Notice of 
Proposed Rule Making, 24 FCC Red 5239 (2009). 

11 See, e.g.Malkan FM Associates v. FCC , 935 F.2d 1313, 1319 (D.C. Cir. 1991); David D. Oxenford, Esq., Letter, 
26 FCC Red 392. 397 (MB 2011); State of Oregon. Memorandum Opinion and Order, 11 FCC Red 1843 (1996).. 
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allotments. At the outset, the Deficiency> letter properly determined that both the existing and proposed 
arrangement of allotments should be compared under Priority 4 because the higher allotment priorities do 
not apply. 32 The Deficiency Letter also recognized that, under Priority 4, the Commission traditionally 
considers various factors such as “the number of aural reception services received in the proposed service 
area, the number of local transmission services, the need for or lack of public radio service and other matters 
such as the relative size of the proposed communities.” 11 Recently, the Commission added some additional 
factors under Priority 4. 34 Of the various factors, we find that two are most relevant in this case. 

First, we believe that a comparison of the number of transmission services strongly favors retention 
of the Station in Navasota. Although the Dismissal Letter found that retention of a second transmission 
service at Navasota is preferred over the provision of a seventh transmission service to College Station, the 
appropriate comparison should be the retention of a second local service at Navasota versus the allotment of 
a twelfth transmission service to the College Station-Bryan Urbanized Area because, under our revised 
policies, a move to a community located within an Urbanized Area is considered to be an additional 
transmission service to the Urbanized Area rather than a transmission service to the particular community. 15 
Viewed in this light, the retention of a second transmission and a first commercial service to a community of 
7,049 persons is favored over a twelfth transmission service to the College Station-Bryan Urbanized Area. 36 


32 Dismissal Letter , at 2. 

33 1982 Revision, 88 FCC 2d at 92 n.8. 

14 These new factors include, inter alia . (1) requiring applicants to show not only the size of the populations 
gaining and losing serv ice but also the numbers of services those persons would receive if the proposal were 
granted; (2) strongly disfavoring any change that would result in the net loss of third, fourth, or fifth reception 
service to more than 15 percent of the population in the station's current protected contour; (3) strongly disfavoring 
any proposed removal of a second local transmission service from a community with a population of 7.500 or 
greater; or (4) any other changes in circumstances relevant to our consideration. See Rural Radio, 26 FCC Red at 
2578-79. % 39. 

35 Id., at 2567. 20 (adopting a rebuttable presumption "that, when the community proposed is located in an 
urbanized area or could, through a minor modification application, cover more than 50 percent of an urbanized area, 
we will treat the application, for Section 307(b) purposes, as proposing service to the entire urbanized area rather 
than the named community of license'*). See also Gearhart, Madras, et ai. Report and Order, 26 FCC Red 10259 
(MB 2011) (determining that the appropriate comparison under Priority 4 for a proposed modification of a station's 
license between two communities within the same urbanized area is from which community would the station be 
able to better serve the urbanized area rather than examining the transmission serv ice needs of the two 
communities). 

36 See Dismissal Letter, at 2. citing Sumter. Orangeburg, and Columbia, South Carolina. Report and Order. 11 FCC 
Red 6376 (MMB 1996) (finding that retention of sixth transmission serv ice at a smaller community outweighed 
fourteenth transmission serv ice at a larger community);and Metropolis. Illinois, and Paducah, Kentucky, Report and 
Order. 15 FCC Red 11714, 11715 (MMB 2000) (determining that retention of third transmission service at a 
smaller community outweighed sixth transmission service at a larger community). Bryan Broadcasting claims that 
those cases are inapposite to the present situation because they did not involve a change of transmitter site or an 
improvement in the station’s coverage. See Bryan Broadcasting's Petition at 11. We disagree. We have reached 
similar results under Priority 4 where the proposed reallotments would provide a net gain of service. See, e.g.. 
Royston and Commerce, Georgia. Report and Order, 15 FCC Red 5676 (MMB 2000); Bay Springs. Ellisville, and 
Sandersvilie. Mississippi, Report and Order, 14 FCC Red 21339 (MMB 1999). 
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Second, the net gain in service to approximately 212,000 persons 37 resulting from the proposal and 
a comparison of the number of reception services in the gain and loss areas support reallotment of the 
Station to the College Station-Bryan Urbanized Area. Although the gain and loss areas are generally well 
served as they have more than five reception services, 38 Bry an Broadcasting claims that, in relative terms, 
the gain area needs the additional service more than the loss area because the gain area has fewer services. 
Specifically, Bryan Broadcasting alleges that the loss area will continue to receive service from a minimum 
of 17 radio stations. By way of contrast, Bryan Broadcasting claims that “[t]he improvement of K WBC will 
bring service to more people who currently receive less than 10 services than are in the entire loss area.’' 39 

Overall, we find that, on balance, the substantial disparity in the number of transmission services 
between Navasota and the College Station-Bryan Urbanized Area is controlling and that the public interest 
would be better served by retaining Station KWBC(AM) as a second transmission service and a first 
commercial service to Navasota than realloting it as a twelfth transmission service to the College Station- 
Biyan Urbanized Area. Although the proposed reallotment would result in a net gain of service to 
approximately 212.000 people, we do not find this to be as significant a factor because both the gain and 
loss areas are extremely well served as they have well in excess of five reception services that the 
Commission has deemed to be “well served.” Further, it is important to consider that this case involves a 
proposed “move-in” to an urbanized area and that our revised Section 307(b) policies under Rural Radio are 
intended to “achieve a balance between distribution of radio service to the largest populations on the one 
hand and distribution of new service to those most in need of it on the other.” Under these circumstances, if 
we were to approve this type of reallotment, we would be allowing a move-in to an urbanized area based on 
a net gain of service to well served populations, who in relative terms, have fewer services than other well 
served populations. Such a result would be antithetical to the serv ice goals which Rural Radio is intended to 
promote. Finally, while there are some other factors mentioned by Bryan Broadcasting, we do not believe 
that the overcome the importance of the factors supporting the existing arrangement of allotments. 40 
Accordingly, we conclude that retention of Station K WBC(AM) at Navasota would better serve the public 
interest than its reallotment to the College Station-Bryan Urbanized Area. 


37 Specifically, a staff engineering analysis reveals that the proposal would result in a gain of serv ice to 239.848 
persons, and a loss of service to 27,461 persons, for a net gain of 212.387 persons. While Brvan Broadcasting's 
figures are different from the staffs analysis, they show a net increase of approximately 200,000 persons. 

38 According to Bryan Broadcasting’s engineering study, there would be a net gain of over 100 persons who would 
receive either a fourth or fifth reception service, while a staff engineering analysis reveals that there would be a net 
loss of 114 persons who would receive a fourth or filth service. However, whether there is a net gain or loss of 
third, fourth, or fifth reception services to 100 or 114 persons is not decisionally significant in this case because 
these figures are well below 15 percent of the population in the existing protected contour. See Rural Radio, 26 
FCC Red at 2577. 

39 Bryan Broadcasting’s Petition, at 12-13. To further support this position. Bryan Broadcasting submitted an 
engineering study, calculating the Service Value Index (“SVI") for the gain and loss areas and showing that the SVI 
for the gain area is nearly 46 times as the SVI for the loss area. Specifically, Bryan Broadcasting claims that the 
SVI for the gain area is 9,667, and the SVI for the loss area is 211. Id. 

40 Specifically, Bryan Broadcasting states that between 2000 and 2010. the populations for Navasota and College 
Station grew by approximately 4 percent and 38 percent respectively and that in the past eight years, annual gross 
retail sales increased by 50 percent in College Station and declined by 20 percent in Navasota but did not provide 
population and economic growth information comparing Navasota and the College Station-Bryan, Texas. Urbanized 
Area. Additionally, while Bry an Broadcasting contends that Navasota cannot support two local stations, this 
allegation is based upon the opinion of one of its principals and is not supported. See Biyan Broadcasting's Petition 
at 15. 
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Conclusion. Accordingly, for the reasons set forth above, the “Petition for Reconsideration and 
Reinstatement Nunc Pro Tunc” filed by Bryan Broadcasting Corporation IS GRANTED IN PART, and in 
all other respects IS DENIED. Further, the application (File No. BP-20100712ABU) filed by Bryan 
Broadcasting Corporation IS DISMISSED. 

Sincerely, 


Peter H. Doyle 
Chief, Audio Division 
Media Bureau 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12”’ St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet: http://vmivw.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1143 
July 17, 2012 
Enforcement Advisory No. 2012-04 


FCC ENFORCEMENT ADVISORY 


ENFORCEMENT BUREAU REPORTS ON CABLE AND SATELLITE COMPLIANCE WITH 
CHILDREN’S PROGRAMMING REQUIREMENTS UNDER THE CHILDREN’S TELEVISION 
ACT AND ASSOCIATED PUBLIC FILE RULES 

In this Enforcement Advisory', the Enforcement Bureau (Bureau) reports on its review of cable 
and satellite compliance to ensure that programming targeted to children meets the requirements of the 
Children’s Television Act of 1990 (CTA). 1 Compliance with these requirements is important in light of 
the significant role that television plays in the lives of American children. 2 Although we found that cable 
and satellite providers generally complied with the limits on commercial material during children's 
programming, several providers failed to update their public inspection files in a timely manner. With 
that in mind, this Advisory reminds cable and satellite operators of their obligations associated with the 
transmission of children’s programming. 

In passing the CTA, Congress found that special safeguards are appropriate to protect children 
from over-commercialization on television. 3 To provide such safeguards, the CTA and the FCC’s rules 
limit the amount of commercial matter in children’s programming and require the maintenance of records 
documenting compliance. These rules, covering programming targeted to children ages 12 years old and 
younger, apply to television broadcasters, 4 cable operators/ and direct broadcast satellite systems. 6 In 
particular, commercial matter transmitted during children's programming must not exceed 10.5 minutes 
per hour on weekends and 12 minutes per hour on weekdays. Additionally, broadcasters, cable operators, 


1 Children's Television Act of 1990. Pub. L. No. 101-437. 104 Stat. 996-1000. codified at A1 U.S.C. §§ 303a. 303b, 
394 ( Children's Television Act of 1990). 

2 See Children’s Television Obligations of Digital Television Broadcasters. Report and Order and Further Notice of 
Proposed Rule Making. 19 FCC Red 22943, 22945, para. 3 (2004). See also U.S. General Accounting Office. 
Children s Television Act: FCC Could Improve Efforts to Oversee Enforcement and Provide Public Information I 
(July 14. 2011). The report reiterated the importance of the CTA and the associated rules. 

3 See Children s Television Act of 1990, supra note 1. 

4 See 47 C.F.R. §§ 73.670. 73.3526(e)(l l)(ii). 

5 47 C.F.R. §§ 76.225, 76.1703. 

6 See 47 C.F.R. § 25.701(e). 
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and satellite systems that air children s programming must maintain records sufficient to verify their 
compliance with the advertising restrictions and make such records available to the public/ 

As part of our regular activities to monitor compliance w ith children's programming rules 
applicable to cable and satellite operators, last year the Bureau initiated a review of children’s 
programming on cable and satellite systems in communities across the country. Bureau field agents and 
headquarters employees recorded and reviewed programming from several children's programming 
networks on numerous cable and satellite systems, focusing on programming aimed at children 12 and 
under. The programming was analyzed for compliance with commercial limits as well as the prohibitions 
on host selling, 8 program-length commercials, and the display of commercial website Internet addresses. 4 * 
Bureau field agents also inspected the public files of cable and satellite systems across the country to 
assess compliance with relevant recordkeeping requirements. 

The Bureau’s investigation and analysis found that cable and satellite compliance with the CTA 
requirements was generally good. The Bureau’s review of children’s programming material revealed no 
violations of the limits on commercial matter. In addition, our investigation and review of operators’ 
public files found that the vast majority maintained documents to sufficiently verify compliance with the 
rules and made these files available to the public. 

Despite widespread compliance, however, we found some apparent violations of the public file 
requirements. Over one-third of the public file inspections revealed either missing or late-filed Children's 
Programming Reports. We remind cable and satellite operators that these reports must be placed in the 
public inspection file within 10 days of the end of each quarter. 10 

To address these apparent violations of the Public File rules, we are releasing the following 
Notice of Apparent Liability (NAL) and Notices of Violation (NO Vs) concurrent with this Enforcement 
Advisory: 

CCOSOCAL /, UX\ (ii/rov. California: Notice of V i olation. EB-ll-SF-0117 
Cebridge Ac quisition. LP, Bryan, Texas: Notice of Violati o n. EB-1 1 -HU-0053 
Charter Communications, Inc., Athens, (ieor gi a: Notice of Violat ion, EB -1 l-AT-0087 
Charter Communications, Inc , Fort Worth. Texas ; Notice of Vi ola tion, EB-1 l-DL-0061 
Comcast of Howard Countv. Inc . Elkrhhze, Maryland: Notice of Violation. EB-11-C F-0093 
Comcast of Illinois X! LL( \ Mount Prospect . Illinois'. Notice of Violation, EB-1 l-CG-0248 
Cox Communications Louisiana LLC, Baton Ro ug e, Louisiana: Notice of Viola tio n. EB-11-OR- 
0074 

DirecTV, Inc., El Sex undo, California ; Not ic e of Violat i on, EB-11-LA-0176 
DIS H Schvork, Ll.C, Engle woo d, Colorado ; Notice of Violation . EB-1 l-DV-0201 


7 See 47 C.F.R. §§ 73.3526(c)(l 1 )(ii). 76.1703. 25.701(e)(3). See also Policies and Rules Concerning Children s 
Television Programming, Report and Order, 6 FCC Red 2111,2113. para. 13 (1991). recons, granted in part, 6 FCC 
Red 5093, 5098, para. 28 (1991); Implementation of Section 25 of the Cable Television Consumer Protection and 
Competition Act of 1992. Second Order on Reconsideration of First Report and Order, 19 FCC Red 5647. 5668, 
para. 48 (2004) (2004 Second Order). 

8 The Commission's ‘'host-selling policy” prohibits the use of program talent or other identifiable program character 
to deliver commercials during or adjacent to children's programming featuring that character. 

" See 47 C.F.R. §§ 76.225, 25.701(e). 

10 See Policies and Rules Concerning Children’s Television Programming. Memorandum Opinion and Order. 6 
FCC Red 5093. 5097. para. 23 (1991 )(I99I MOAO): 21)04 Second Order , 19 FCC Red at 5668, para. 48. See also 
47 C.F.R. § 1.80(b)(4). 
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Time Warner Entertainment. Advance: New house Partnership, Kansas City. Missouri ; Notice of 
Apparent Liability for Forfeiture and Order. EB-1 l-KC-0058 
Verizon Florida LLC . Hillsborough ('aunty, Florida ; Notice of Violation. EB-11-TP-Q051 

The NAL finds Time Warner Entertainment - Advance/Newhouse Partnership (Time Warner) 
apparently liable for a forfeiture in the amount of twenty five thousand dollars ($25,000) for violations of 
Sections 76.1703 and 76.1704 of the Commission’s rules.' 1 The Enforcement Bureau’s Kansas City field 
agents inspected files at Time Warner’s offices on July 18, 2011. The files were missing required 
children’s programming records for five quarters as well as proof of performance tests for 2008 and 
2009.* 2 


The ten NOVs listed above are being issued to the various cable and satellite companies for 
failing to file their children's programming material in a timely manner. We caution these companies that 
future violations could result in more severe sanctions, including monetary forfeitures. 

We also take this opportunity to remind all cable and satellite operators of their ongoing 
obligations under the CTA and the Commission’s rules. The Bureau will continue to monitor compliance 
with these rules consistent with their importance in safeguarding children. 13 

In particular, we remind cable and satellite operators to maintain records sufficient to verify their 
compliance with the advertising restrictions and to make such records available to the public. 14 Cable and 
satellite operators are specifically required to update these records in the system’s public file no later than 
the tenth day of the quarter following the quarter in which the covered programming aired, and they must 
keep the material in the public file for at least one year. 15 


Issued by: Chief, Enforcement Bureau 

* * * * 

Need More Information? For additional information regarding this Enforcement Advisory, 
please contact Guy Benson of the Enforcement Bureau at 202-418-2946 or at Guy.Benson@fcc.gov . 
Media inquiries should be directed to Neil Grace at (202) 418-0506 or Neil.Grace@fcc.gov . 


11 47C.F.R. $§ 76.1703, 76.1704. 

12 Pursuant to Section 76.601 of the Commission’s Rules (47 C.F.R. § 76.601). cable system operators must conduct 
periodic tests to determine the extent to which their systems comply with technical standards. Section 76.1704 of 
the Commission's Rules states: “[TJhc proof of performance tests required by § 76.601 shall be maintained on file 
at the operator’s local business office for at least five years. TTie test data shall be made available for inspection by 
the Commission or the local franchiser, upon request.” 47 C.F.R. § 76.1704. 

13 See, eg.. Children s Television Obligations of Digital Television Broadcasters. Report and Order and Further 
Notice of Proposed Rule Making, 19 FCC Red 22943. 22945. para. 5 (2004); Children s Television Obligations of 
Digital Television Broadcasters , Second Order on Reconsideration and Second Report and Order, 21 FCC Red 

11065, 11066. para. 5 (2006). The Commission also monitors compliance by television broadcast licensees. See. 
e.g., IVSOC Television. Inc.. Notice of Apparent Liability for Forfeiture, 25 FCC Red 6124 (2010): WCVB Hearst 
Television. Inc.. Notice of Apparent Liability for Forfeiture, 25 FCC Red 6128 (2010): Media General 
Communications Holdings. LLC. Notice of Apparent Liability for Forfeiture, 25 FCC Red 6132 (2010). 

14 See 47 C.F.R. §# 76.1703. 25.701(c)(3). 

15 See 1991 MOAO. 6 FCC Red at 5097. para. 23: 2004 Second Order. 19 FCC Red at 5668, para. 48. [ tie retention 
period must be sufficient to cover the limitations specified in 47 U.S.C. § 503(b)(6)(B). See also 47 C.F.R. 

§ 1.80(b)(4) (forfeitures). 
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For additional information concerning the Children s Television Act rules, please contact Kim 
Matthews at (202) 418-2154 or at Kim.Matthews@fcc.gov . 

To request materials in accessible formats for people with disabilities (Braille, large print, 
electronic files, audio format), send an email to fcc504@fcc.gov or call the Consumer & Governmental 
Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (TTY). You may also contact the Enforcement 
Bureau on its TTY line at 202-418-1148 for further information about this Enforcement Advisory, or the 
Media Bureau on its TTY line at (202) 418-0432 or 1 (888) 835-5322 for further information about the 
Children’s Programming rules. 

- FCC - 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12 th St., S.W. 

Washington, D.C.20554 


News Media Information 202 / 418-0500 
Fax-On-Demand 202 / 418-2830 
TTY 202 / 418-2555 
Internet: http://www fee gov 
fin fr.r. onv/ 


DA 12-1144 
Released: July 17,2012 

WIRELESS TELECOMMUNICATIONS BUREAU SEEKS COMMENT ON REQUESTS BY 
PROGENY LMS, LLC, FCR, INC., HELEN WONG-ARMIJO, AND PCS PARTNERS, L.P. FOR 
WAIVER AND EXTENSION OF TIME TO CONSTRUCT 900 MHZ MULTILATERATION 
LOCATION AND MONITORING SERVICE LICENSES 

WT Docket 12-202 


Comment Date: August 16, 2012 
Reply Comment Date: August 3 1 ,2012 

By this Public Notice , the Wireless Telecommunications Bureau (Bureau) seeks comment on the 
requests for a waiver of Section 90.155(d) of the Commission‘s Rules' and extension of time filed by 
multiple licensees in the Multilateration and Location and Monitoring Service (M-LMS) to meet their 
construction deadlines for their 900 MHz M-LMS Economic Area (EA) licenses. 2 Section 90.155(d) of 
the Commission’s Rules requires M-LMS EA licensees either: (1) to construct and place in operation a 
sufficient number of base stations that utilize multilateration location service to one-third of the EA’s 
population within five years of the initial license grant, and two-thirds of the population within ten years 
or, (2) in the alternative, to provide substantial service to their licensed area within the appropriate five 
and ten year benchmarks. 3 In an Order issued in November 2008, the Bureau extended these construction 
requirements for Progeny, FCR, Wong-Armijo, PCS Partners, and two other M-LMS licensees, requiring 
these licensees to meet the five-year construction requirement on or before July 19, 2012, and the ten-year 
requirement on or before July 19, 2014. 4 

Progeny Waiver Request. Progeny seeks the following extensions of the applicable 
construction requirements: (I) a ninety day extension of the first construction deadline (until October 19, 
2012) for 80 M-LMS licenses covering 40 specified EA’s; 5 (2) a two year extension of both the first and 

1 47C.F.R. § 90.155(d). 

2 See Progeny LMS, LLC (Progeny) Request for Waiver and Extension of Time (filed June 21. 2012) (Progeny 
Waiver Request); FCR. Inc. (FCR) Request for Waiver and Extension of Build-out Deadlines (filed July 11, 2012) 
(FCR Waiver Request); Helen W'ong-Annijo (Wong-Armijo) Request for Waiver and Extension of Build-out 
Deadlines (filed July 11, 2012) (Wong-Armijo Waiver Request); PCS Partners. L.P. (PCS Partners) Request for 
Extension of Time (filed July 13. 2012) (PCS Partners Waiver Request). The Attachments to this Public Notice list 
the related Universal Licensing System (ULS) file numbers. The call signs and EA's for which Progeny, FCR. 
W'ong-Annijo. and PCS Partners request a waiver are also listed in the Attachments to the Public Notice. 

'See 47 C.F.R. § 90.155(d). 

4 See- Requests of Progeny LMS, LLC and PCS Partners. L.P. for Waiver of Multilateration Location and 
Monitoring Service Construction Rules, WT Docket No. 08-60. Order , 23 FCC Red 17250 (WTB. 2008) (LMS 
Extension Order). 

5 See Progeny Waiver Request at 2 & Attachment B. 


Non-public 
For Internal Use Only 


8070 




second construction deadlines (until July 19, 2014, and July 19, 2016, respectively) of 40 licenses 
covering 20 EA’s; 6 (3) a three year extension of the first and second construction deadlines (until July 19, 
2015, and July 19, 2017, respectively) for 60 licenses covering 30 EA*s; 7 and (4) a four year extension of 
these deadlines (until July 19, 2016, and July 19, 2018, respectively) for 48 licenses covering 25 EA's. 8 

Progeny plans to deploy a position location service under a waiver of two technical rules, which 
the Bureau granted in December 2011 under the conditions that Progeny file a report demonstrating that 
its M-LMS system will not cause unacceptable levels of interference to Part 15 devices and the 
Commission provides notification that Progeny may commence commercial serviced Progeny explains 
that it seeks a ninety day extension of the first construction deadline for its M-LMS stations in forty of its 
most populous and urban EA’s in order for the Commission to complete its review of Progeny’s Part 15 
test demonstration and authorize Progeny to provide commercial service. 10 Progeny further explains that 
it seeks a two, three, or four year extension of the first and second construction deadlines for its M-LMS 
stations covering suburban and rural EA’s to enable Progeny “to undertake a phased and coordinated 
rollout of its position location service.” 11 Progeny claims a waiver is warranted due to the regulatory 
uncertainty and resulting delay surrounding Progeny’s M-MLS licenses. 12 Progeny asserts that because 
of the regulatory uncertainty, “the necessary M-LMS equipment remains unavailable on a mass- 
production scale despite Progeny’s diligent efforts to pursue its development.” 13 As such. Progeny argues 
that these “impediments are beyond their control and strict application of the construction deadlines 
would be inequitable and unduly burdensome.’* 14 Progeny notes that it is diligently proceeding with the 
construction of its M-LMS network. 15 

Progeny contends that a Commission grant “would serve the public interest because its M-LMS 
network will address public safety needs, including the critical need for improved location accuracy for 
emergency E911 services, particularly indoors and in dense urban areas.” 16 Progeny further asserts that 
the “unique spectrum sharing requirements of the 901-928 MHz band ensure that the band will continue 
to be used by other services and will not be left fallow while Progeny completes the construction of its M- 
LMS network.” 17 


6 See id. at 2 & Attachment C. 

I See id. at 2-3 & Attachment D. 

* See id. at 2-3 & Attachment E. 

9 See Request by Progeny I. MS, LLC for Waiver of Certain Multilateration Location and 

Monitoring Service Rules. WT Docket No. 11-49, Order. 26 FCC Red 16878,29 (WTB and OET, rcl. Dec. 20. 
2011). Under the waiver. Progeny may not commence commercial service until it files a report that provides details 
of the M-LMS system design, describes the process by which it carried out the field testing, including the particular 
types of Part 15 devices tested, and demonstrates that its M-LMS sy stem will not cause unacceptable levels of 
interference to Part 15 devices that operate in the 902-928 MHz band. If the Commission determines that there are 
no significant interference issues, the Commission will notify Progeny that it may commence commercial service. 
Id. at 29. 35. 

10 Progeny Waiver Request at i, Attachment B. 

II Id. at i, 2-3. 


12 Id. at i, 3-8. 

13 Id. at i, 1,3. 8-12. 

H id. at I, 16-17. 

15 Id. at ii, 16. 

16 Progeny Waiver Request at i-ii. 3. 12-15. 

17 Id. at ii. 3. 17. 
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FCR and Wong-Armijo Waiver Requests. FCR seeks a five-year extension of the first 
construction deadline (until July 19, 2017) for 13 M-LMS licenses covering 13 EA*s. 18 Wong-Armijo 
seeks a five-year extension of the first construction deadline (until July 19, 2017) for 84 M-LMS licenses 
covering 60 EA*s. ly FCR and Wong-Armijo both claim a waiver is needed as nothing has changed since 
November of 2008, when the Commission extended the build-out dates for all M-LMS licenses, as there 
is still no nonproprietary, commercially available equipment, no M-LMS licensee provides a commercial 
service, the rules remain unchanged, and the LMS rulemaking remains pending. 20 

PCS Partners Waiver Request. PCS Partners seeks an extension of the first and second 
construction deadlines until five years after final Commission action on the rule changes proposed in the 
904-928 MHz Bands NPRM for 32 M-LMS licenses covering 32 EA's. 2 ’ PCS Partners states that a 
waiver is needed because the factors the Bureau relied on in the LMS Extension Order remain materially 
unchanged. 22 PCS Partners states that “based on its continuing due diligence, PCS Partners believes there 
has been no material change in the equipment market since the [/.MS’ Extension Order /" and there is no 
viable equipment that would permit PCS Partners to satisfy its initial construction deadline. 23 PCS 
Partners further claims that regulatory uncertainty remains, affecting the equipment market, and that 
resolution of the pending rulemaking proceeding would bring certainty to the future of licensed operations 
in the 902-928 MHz band. 24 


Procedural Matters 

Comments on the request are due no later than August 16,2012. Reply comments are due no 
later than August 31,2012. All filings should reference the docket number of this proceeding, WT 12- 
202 . 


This proceeding has been designated as a “permit-but-disclose” proceeding in accordance with 
the Commission’s ex parte rules. 25 Persons making ex parte presentations must file a copy of any written 
presentation or a memorandum summarizing any oral presentation within two business days after the 
presentation (unless a different deadline applicable to the Sunshine period applies). Persons making oral 
ex parte presentations are reminded that memoranda summarizing the presentation must (I) list all 
persons attending or otherwise participating in the meeting at which the ex parte presentation was made, 
and (2) summarize all data presented and arguments made during the presentation. If the presentation 


'* See FCR Waiver Request at 1. 

19 See Wong-Armijo Waiver Request at I. 

See FCR Waiver Request at 2; Wong-Armijo Waiver Request at 2. See LMS Extension Order. See Amendment 
of the Commission’s Part 90 Rules in the 904-909.75 and 919.75-928 MHz Bands. Notice of Proposed Rulemaking, 
21 FCC Red. 2809 (2006) (904-928 MHz Bands NPRM). 

21 See PCS Partners Waiver Request at 1, 6 & Attachment I-A; 904-928 MHz Bands NPRM. PCS Partners stales 
that due to limitations in the FCC’s Universal licensing System, PCS Partners is unable to specify more than one 
requested extension date and also is unable to specify a requested date later than expiration of the licenses (July 25, 
2013). See id. at 6. 

22 Id. at I. 

2J Id at 3. 5. 

~ J Id at 3-6. 

25 See 47 C.F.R. $§ 1.1200(a). 1.1206. 
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consisted in whole or in part of the presentation of data or arguments already reflected in the presenter’s 
written comments, memoranda or other filings in the proceeding, the presenter may provide citations to 
such data or arguments in his or her prior comments, memoranda, or other filings (specifying the relevant 
page and/or paragraph numbers where such data or arguments can be found) in lieu of summarizing them 
in the memorandum. Documents shown or given to Commission staff during ex parte meetings are 
deemed to be written ex parte presentations and must be filed consistent with rule 1.1206(b). In 
proceedings governed by rule 1.49(f) or for which the Commission has made available a method of 
electronic filing, written ex parte presentations and memoranda summarizing oral ex parte presentations, 
and all attachments thereto, must be filed through the electronic comment filing system available for that 
proceeding, and must be filed in their native format (eg, .doc, .xml. .ppt, searchable .pdf). Participants in 
this proceeding should familiarize themselves with the Commission’s ex parte rules. 

Comments may be filed using the Commission's Electronic Comment Filing System (ECFS) or 
by filing paper copies. See Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 
24121 (1998). Comments filed through the ECFS can be sent as an electronic file via the Internet to 
http:// www.fcc.gov/cgb/ecfs/. Generally, only one copy of an electronic submission must be filed. If 
multiple docket or rulemaking numbers appear in the caption of this proceeding, however, commenters 
must transmit one electronic copy of the comments to each docket or rulemaking number referenced in 
the caption. In completing the transmittal screen, commenters should include their full name, U.S. Postal 
Service mailing address, and the applicable docket or rulemaking number. Parties may also submit an 
electronic comment by Internet e-mail. To get filing instructions for e-mail comments, commenters 
should send an e-mail to ecfs@fcc.gov, and should include the following words in the body of the 
message, “get form.” A sample form and directions will be sent in reply. 

Parties who choose to file by paper must file an original and one copy of each filing. If more than 
one docket or rulemaking number appears in the caption of this proceeding, commenters must submit two 
additional copies for each additional docket or rulemaking number. 

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail (although we continue to experience delays in receiving U.S. 
Postal Service mail). All filings must be addressed to the Commission's Secretary, Office of the 
Secretary, Federal Communications Commission. 

-Effective December 28. 2009, all hand-delivered paper filings for the Commission’s Secretary 
must be delivered to FCC Headquarters at 445 12 th St., S.W., Room f W-A325, Washington, DC20554. 
All hand deliveries must be held together with rubber bands or fasteners. Envelopes must be disposed of 
before entering the building. The filing hours at this location are 8:00 a.m. to 7:00 p.m. PLEASE 
NOTE: The Commission’s former filing location at 236 Massachusetts Ave., N.E. is permanently 
closed. 


-Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must 
be sent to 9300 East Hampton Drive, Capitol Heights, MD20743. 

-U.S. Postal Service first-class mail. Express Mail, and Priority Mail should be addressed to 445 
12th Street, S.W., Washington, DC20554. 

Parties are requested to send one copy of their comments and reply comments to Best Copy and 
Printing, Inc., Portals II, 445 12th Street, S.W., Room CY-B402, Washington, D.C.20554, (800) 378- 
3160, e-mail FCC@BCPIWEB.com. 

The request, and comments and reply comments filed in response to this Public Motice are 
available for viewing via the Commission’s Electronic Comment Filing System (ECFS) by entering the 
docket number, WT 12-. The documents also will be available for public inspection and copying during 
business hours in the FCC Reference Information Center, Portals II, 445 12th Street S.W., Room CY- 
A257. Washington, D.C. 20554. They may also be purchased from Best Copy and Printing, Inc., 
telephone (800) 378-3160, facsimile (202) 488-5563, TTY (202) 488-5562, e-mail 
FCC@BCPIWEB.com. 
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Alternate formats of this Public Notice (computer diskette, large print, audio recording, and 
Braille) are available to persons with disabilities by contacting the Consumer & Governmental Affairs 
Bureau at (202) 418-0530 (voice), (202) 418-0432 (TTY), or send an e-mail to fcc504@fcc.gov. 

For further information, contact Ms. Becky Schwartz of the Mobility Division, Wireless 
Telecommunications Bureau at (202) 418-7178. or via e-mail at Becky.Schwartz@fcc.gov. 

Action by the Chief, Mobility Division, Wireless Telecommunications Bureau. 

- FCC - 
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ATTACHMENT A 


FILE NUMBERS, CALLSIGNS, MARKET CODES, MARKET DESCRIPTIONS, AND 
CHANNEL BLOCKS FOR WHICH WAIVER OF 90.155(D) IS REQU ESTED BY PROGENY 


File 

Number 

Call Sign 

Market Code 

Market Description 

Channel 

Block 

0005273211 

WPQP849 

BEA003 

Boston-Worcester-Lawrence-L owe 

B 

0005273212 

WPQP850 

BEA003 

Boston-Worcester-Lawrence-Lowe 

C 

0005273213 

WPQP855 

BEA006 

Syracuse, NY-PA 

B 

0005273214 

WPQP856 

BEA006 

Syracuse, NY-PA 

C 

0005273215 

WPQP863 

BEA010 

New York-No. New Jer.-Long Isi 

B 

0005273216 

WPQP864 

BEA010 

New York-No New Jer.-Long Isi 

C 

0005273217 

WPQP867 

BEA012 

Philadelphia-Wiimington-Atl C 

B 

0005273218 

WPQP868 

BEA012 

Philadelphia-Wilmington-Atl. C 

C 

0005273219 

WPQP869 

BEA013 

Washington-Baltimore, DC-MD-VA 

B 

0005273220 

WPQP870 

BEA013 

Washington-Baltimore. DC-MD-VA 

C 

0005273221 

WPQP875 

BEA018 

Greensboro-Winston-Salem-High 

B 

0005273222 

WPQP876 

BEA018 

Greensboro-Winston-Salem-High 

C 

0005273223 

WPQP877 

BEA019 

Raleigh-Durham-Chapel Hill, NC 

B 

0005273224 

WPQP878 

BEA019 

Raleigh-Durham-Chapel Hill. NC 

C 

0005273225 

WPQP883 

BEA023 

Charlotte-Gastonia-Rock Hill. 

B 

0005273226 

WPQP884 

BEA023 

Charlotte-Gastonia-Rock Hill, 

C 

0005273227 

WPQP895 

BEA029 

Jacksonville, FL-GA 

B 

0005273228 

WPQP896 

BEA029 

Jacksonville, FL-GA 

C 

0005273229 

WPQP897 

BEA030 

Orlando, FL 

B 

0005273230 

WPQP898 

BEA030 

Orlando, FL 

C 

0005273231 

WPQP899 

BEA031 

Miami-Forl Lauderdale. FL 

B 

0005273232 

WPQP900 

BEA031 

Miami-Fort Lauderdale, FL 

C 

0005273233 

WPQP905 

BEA034 

Tampa-St. Petersburg-Clearwate 

B 

0005273234 

WPQP906 

BEA034 

Tampa-St. Petersburg-Clearwate 

C 

0005273235 

WPQP911 

BEA040 

Atlanta, GA-AL-NC 

B 

0005273236 

WPQP912 

BEA040 

Atlanta. GA-AL-NC 

C 

0005273237 

WPQP925 

BEA049 

Cincinnati-Hamilton. OH-KY-IN 

B 

0005273238 

WPQP926 

BEA049 

Cincinnati-Hamilton, OH-KY-IN 

C 

0005273239 

WPQP929 

BEA051 

Columbus, OH 

B 

0005273240 

WPQP930 

BEA051 

Columbus, OH 

C 

0005273241 

WPQP931 

BEA053 

Pittsburgh, PA-WV 

B 

0005273242 

WPQP932 

BEA053 

Pittsburgh, PA-WV 

C 

0005273243 

WPQP935 

BEA055 

Cleveland-Akron. OH-PA 

B 

0005273244 

WPQP936 

BEA055 

Cleveland-Akron, OH-PA 

C 

0005273245 

WPQP939 

BEA057 

Detroit-Ann Arbor-Flint, Ml 

B 

0005273246 

WPQP940 

BEA057 

Detroit-Ann Arbor-Flint. Ml 

C 
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0005273247 

WPQP943 

BEA062 

0005273248 

WPQP944 

BEA062 

0005273249 

WPQP945 

BEA063 

0005273250 

WPQP946 

BEA063 

0005273251 

WPQP947 

BEA064 

0005273252 

WPQP948 

BEA064 

0005273253 

WPQP953 

BEA067 

0005273254 

WPQP954 

BEA067 

0005273255 

WPQP961 

BEA071 

0005273256 

WPQP962 

BEA071 

0005273257 

WPQP963 

BEA073 

0005273258 

WPQP964 

BEA073 

0005273259 

WPQP977 

BEA083 

0005273260 

WPQP978 

BEA083 

0005273261 

WPQP991 

BEA096 

0005273262 

WPQP992 

BEA096 

0005273263 

WPQP993 

BEA099 

0005273264 

WPQP994 

BEA099 

0005273265 

WPQQ212 

BEA125 

0005273266 

WPQQ213 

BEA125 

0005273267 

WPQQ214 

BEA127 

0005273268 

WPQQ215 

BEA127 

0005273269 

WPQQ218 

BEA131 

0005273270 

WPQQ219 

BEA131 

0005273271 

WPQQ224 

BE A134 

0005273272 

WPQQ225 

BEA134 

0005273273 

WPQQ226 

BEA141 

0005273274 

WPQQ227 

BEA141 

0005273275 

WPQQ234 

BEA152 

0005273276 

WPQQ235 

BEA152 

0005273277 

WPQQ236 

BEA153 

0005273278 

WPQQ237 

BEA153 

0005273279 

WPQQ242 

BEA158 

0005273280 

WPQQ243 

BEA158 

0005273281 

WPQQ246 

BEA160 

0005273282 

WPQQ247 

BEA160 

0005273283 

WPQQ248 

BEA161 

0005273284 

WPQQ249 

BEA161 

0005273285 

WPQQ252 

BEA163 

0005273286 

WPQQ253 

BEA163 

0005273287 

WPQQ257 

BEA167 


Grand Rapids-Muskegon-Holland, B 

Grand Rapids-Muskegon-Holland. C 

Milwaukee-Racine, Wl B 

Milwaukee-Racine, Wl C 

Chicago-Gary-Kenosha, IL-IN-WI B 

Chicago-Gary-Kenosha, IL-IN-WI C 

Indianapolis. IN-IL B 

Indianapolis, IN-IL C 

Nashville, TN-KY B 

Nashville, TN-KY C 

Memphis, TN-AR-MS-KY B 

Memphis, TN-AR-MS-KY C 

New Orleans, LA-MS B 

New Orleans, LA-MS C 

St. Louis, MO-IL B 

St. Louis, MO-IL C 

Kansas City, MO-KS B 

Kansas City. MO-KS C 

Oklahoma City, OK B 

Oklahoma City. OK C 

Dallas-Fort Worth, TX-AR-OK B 

Dallas-Fort Worth, TX-AR-OK C 

Houston-Galveston-Brazoria, TX B 

Houston-Galveston-Brazoria, TX C 

San Antonio, TX B 

San Antonio. TX C 

Denver-Boulder-Greeley. CO-KS- B 

Denver-Boulder-Greeley, CO-KS- C 

Salt Lake City-Ogden. UT-ID B 

Salt Lake City-Ogden, UT-ID C 

Las Vegas, NV-AZ-UT B 

Las Vegas. NV-AZ-UT C 

Phoenix-Mesa. AZ-NM B 

Phoenix-Mesa, AZ-NM C 

Los Angeles-Riverside-Orange C B 

Los Angeles-Riverside-Orange C C 

San Diego. CA B 

San Diego, CA C 

San Francisco-Oakland-San Jose B 

San Francisco-Oakland-San Jose C 

Portland-Salem, OR-WA B 
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0005273288 

WPQQ258 

BEA167 

Portiand-Salem, OR-WA 

C 

0005273289 

WPQQ261 

BEA170 

Seattle-Tacoma-Bremerton. WA 

B 

0005273290 

WPQQ262 

BEA170 

Seattle-Tacoma-Bremerton, WA 

C 

0005273309 

WPQP853 

BEA005 

Albany-Schenectady-Troy, NY 

B 

0005273310 

WPQP854 

BEA005 

Albany-Schenectady-Troy. NY 

C 

0005273311 

WPQP857 

BEA007 

Rochester, NY-PA 

B 

0005273312 

WPQP858 

BEA007 

Rochester, NY-PA 

C 

0005273313 

WPQP859 

BEA008 

Buffalo-Niagara Falls. NY-PA 

B 

0005273314 

WPQP860 

BEA008 

Buffalo-Niagara Falls, NY-PA 

C 

0005273315 

WPQP871 

BEA015 

Richmond-Petersburg, VA 

B 

0005273316 

WPQP872 

BEA015 

Richmond-Petersburg, VA 

C 

0005273317 

WPQP879 

BEA020 

Norfolk-Virginia Beach-Newport 

B 

0005273318 

WPQP880 

BEA020 

Norfolk-Virginia Beach-Newport 

C 

0005273319 

WPQP927 

BEA050 

Dayton-Springfield. OH 

B 

0005273320 

WPQP928 

BEA050 

Dayton-Springfield. OH 

C 

0005273321 

WPQP937 

BEA056 

Toledo, OH 

B 

0005273322 

WPQP938 

BEA056 

Toledo. OH 

C 

0005273323 

WPQP959 

BEA070 

Louisville, KY-IN 

B 

0005273324 

WPQP960 

BEA070 

Louisville. KY-IN 

C 

0005273325 

WPQP971 

BEA078 

Birmingham, AL 

B 

0005273326 

WPQP972 

BEA078 

Birmingham, AL 

C 

0005273327 

WPQP979 

BEA084 

Baton Rouge, LA-MS 

B 

0005273328 

WPQP980 

BEA084 

Baton Rouge, LA-MS 

C 

0005273329 

WPQP987 

BEA090 

Little Rock-North Little Rock, 

B 

0005273330 

WPQP988 

BEA090 

Little Rock-North Little Rock, 

C 

0005273331 

WPQQ206 

BEAU 8 

Omaha, NE-IA-MO 

B 

0005273332 

WPQQ207 

BEA118 

Omaha, NE-IA-MO 

C 

0005273333 

WPQQ210 

BEA124 

Tulsa, OK-KS 

B 

0005273334 

WPQQ211 

BEA124 

Tulsa. OK-KS 

C 

0005273335 

WPQQ216 

BEA130 

Austin-San Marcos. TX 

B 

0005273336 

WPQQ217 

BEA130 

Austin-San Marcos, TX 

C 

0005273337 

WPQQ232 

BEA151 

Reno, NV-CA 

B 

0005273338 

WPQQ233 

BEA151 

Reno, NV-CA 

C 

0005273339 

WPQQ238 

BEA156 

Albuquerque, NM-AZ 

B 

0005273340 

WPQQ239 

BEA156 

Albuquerque. NM-AZ 

C 

0005273341 

WPQQ240 

BEA157 

El Paso, TX-NM 

B 

0005273342 

WPQQ241 

BEA157 

El Paso, TX-NM 

C 

0005273343 

WPQQ244 

BEA159 

Tucson, AZ 

B 

0005273344 

WPQQ245 

BEA159 

Tucson, AZ 

C 

0005273345 

WPQQ250 

BEA162 

Fresno, CA 

B 

0005273346 

WPQQ251 

BEA162 

Fresno, CA 

C 
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0005273347 

WPQQ265 

BEA172 

0005273348 

WPQQ266 

BEA172 

0005273354 

WPQP853 

BEA005 

0005273355 

WPQP854 

BEA005 

0005273356 

WPQP857 

BEA007 

0005273357 

WPQP858 

BEA007 

0005273358 

WPQP859 

BEA008 

0005273359 

WPQP860 

BEA008 

0005273360 

WPQP871 

BEA015 

0005273361 

WPQP872 

BEA015 

0005273362 

WPQP879 

BEA020 

0005273363 

WPQP880 

BEA020 

0005273364 

WPQP927 

BEA050 

0005273365 

WPQP928 

BEA050 

0005273366 

WPQP937 

BEA056 

0005273367 

WPQP938 

BEA056 

0005273368 

WPQP959 

BEA070 

0005273369 

WPQP960 

BEA070 

0005273370 

WPQP971 

BEA078 

0005273371 

WPQP972 

BEA078 

0005273372 

WPQP979 

BEA084 

0005273373 

WPQP980 

BEA084 

0005273374 

WPQP987 

BEA090 

0005273375 

WPQP988 

BEA090 

0005273376 

WPQQ206 

BEA118 

0005273377 

WPQQ207 

BEA118 

0005273378 

WPQQ210 

BEA124 

0005273379 

WPQQ211 

BEA124 

0005273380 

WPQQ216 

BEA130 

0005273381 

WPQQ217 

BEA130 

0005273382 

WPQQ232 

BEA151 

0005273383 

WPQQ233 

BEA151 

0005273384 

WPQQ238 

BEA156 

0005273385 

WPQQ239 

BEA156 

0005273386 

WPQQ240 

BEA157 

0005273387 

WPQQ241 

BEA157 

0005273388 

WPQQ244 

BEA159 

0005273389 

WPQQ245 

BEA159 

0005273390 

WPQQ250 

BEA162 

0005273391 

WPQQ251 

BEA162 

0005273392 

WPQQ265 

BEA172 


Honolulu, HI B 

Honolulu. HI C 

Albany-Schenectady-Troy, NY B 

Albany-Schenectady-Troy, NY C 

Rochester, NY-PA B 

Rochester. NY-PA C 

Buffalo-Niagara Falls, NY-PA B 

Buffalo-Niagara Falls, NY-PA C 

Richmond-Petersburg, VA B 

Richmond-Petersburg. VA C 

Norfolk-Virginia Beach-Newport B 

Norfolk-Virginia Beach-Newport C 

Dayton-Springfield, OH B 

Dayton-Springfield, OH C 

Toledo, OH B 

Toledo, OH C 

Louisville, KY-IN B 

Louisville. KY-IN C 

Birmingham, AL B 

Birmingham, AL C 

Baton Rouge, LA-MS B 

Baton Rouge, LA-MS C 

Little Rock-North Little Rock, B 

Little Rock-North Little Rock. C 

Omaha, NE-IA-MO B 

Omaha. NE-IA-MO C 

Tulsa, OK-KS B 

Tulsa. OK-KS C 

Austin-San Marcos, TX B 

Austin-San Marcos. TX C 

Reno. NV-CA B 

Reno. NV-CA C 

Albuquerque, NM-AZ B 

Albuquerque, NM-AZ C 

El Paso. TX-NM B 

El Paso. TX-NM C 

Tucson. AZ B 

Tucson, AZ C 

Fresno, CA B 

Fresno, CA C 

Honolulu, HI B 
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0005273393 

WPQQ266 

BEA172 

Honolulu. HI 

C 

0005273400 

WPQP865 

BEA011 

Harrisburg-Lebanon-Carlisle, P 

B 

0005273401 

WPQP866 

BE A011 

Harrisburg-Lebanon-Carlisle, P 

C 

0005273402 

WPQP885 

BEA024 

Columbia, SC 

B 

0005273403 

WPQP886 

BEA024 

Columbia, SC 

C 

0005273404 

WPQP889 

BEA026 

Charleston-North Charleston, S 

B 

0005273405 

WPQP890 

BEA026 

Charleston-North Charleston. S 

C 

0005273406 

WPQP891 

BEA027 

Augusta-Aiken, GA-SC 

B 

0005273407 

WPQP892 

BEA027 

Augusta-Aiken, GA-SC 

C 

0005273408 

WPQP901 

BEA032 

Fort Myers-Cape Coral. FL 

B 

0005273409 

WPQP902 

BEA032 

Fort Myers-Cape Coral, FL 

C 

0005273410 

WPQP903 

BEA033 

Sarasota-Bradenton. FL 

B 

0005273411 

WPQP904 

BEA033 

Sarasota-Bradenton, FL 

C 

0005273412 

WPQP907 

BEA035 

Tallahassee, FL-GA 

B 

0005273413 

WPQP908 

BEA035 

Tallahassee. FL-GA 

C 

0005273414 

WPQP909 

BEA038 

Macon, GA 

B 

0005273415 

WPQP910 

BEA038 

Macon, GA 

C 

0005273416 

WPQP913 

BEA041 

Greenville-Spartanburg-Anderso 

B 

0005273417 

WPQP914 

BEA041 

Greenville-Spartanburg-Anderso 

C 

0005273418 

WPQP917 

BEA044 

Knoxville. TN 

B 

0005273419 

WPQP918 

BEA044 

Knoxville, TN 

C 

0005273420 

WPQP919 

BEA045 

Johnson City-Kingsport-Bristol 

B 

0005273421 

WPQP920 

BEA045 

Johnson City-Kingsport-Bristol 

C 

0005273422 

WPQP923 

BEA048 

Charleston, WV-KY-OH 

B 

0005273423 

WPQP924 

BEA048 

Charleston, WV-KY-OH 

C 

0005273424 

WPQP933 

BEA054 

Erie, PA 

B 

0005273425 

WPQP934 

BEA054 

Erie, PA 

C 

0005273426 

WPQP941 

BEA059 

Green Bay. WI-MI 

B 

0005273427 

WPQP942 

BEA059 

Green Bay, WI-MI 

C 

0005273428 

WPQP949 

BEA065 

Elkhart-Goshen, IN-MI 

B 

0005273429 

WPQP950 

BEA065 

Elkhart-Goshen, IN-MI 

C 

0005273430 

WPQP951 

BEA066 

Fort Wayne, IN 

B 

0005273431 

WPQP952 

BEA066 

Fort Wayne, IN 

C 

0005273432 

WPQP965 

BEA074 

Huntsville, AL-TN 

B 

0005273433 

WPQP966 

BEA074 

Huntsville, AL-TN 

C 

0005273434 

WPQP973 

BEA080 

Mobile, AL 

B 

0005273435 

WPQP974 

BEA080 

Mobile. AL 

C 

0005273436 

WPQP985 

BEA 088 

Shreveport-Bossier City, LA-AR 

B 

0005273437 

WPQP986 

BEA088 

Shreveport-Bossier City. LA-AR 

C 

0005273438 

WPQP989 

BEA094 

Springfield. MO 

B 

0005273439 

WPQP990 

BEA094 

Springfield, MO 

C 
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0005273440 

WPQP995 

BEA100 

0005273441 

WPQP996 

BEA100 

0005273442 

WPQP997 

BEA101 

0005273443 

WPQP998 

BEA101 

0005273444 

WPQP999 

BEA102 

0005273445 

WPQQ200 

BEA102 

0005273446 

WPQQ201 

BEA104 

0005273447 

WPQQ202 

BEA104 

0005273448 

WPQQ208 

BEA122 

0005273449 

WPQQ209 

BEA122 

0005273450 

WPQQ220 

BEA132 

0005273451 

WPQQ221 

BEA132 

0005273452 

WPQQ222 

BEA133 

0005273453 

WPQQ223 

BEA133 

0005273454 

WPQQ228 

BEA147 

0005273455 

WPQQ229 

BEA147 

0005273456 

WPQQ230 

BEA150 

0005273457 

WPQQ231 

BEA150 

0005273458 

WPQQ263 

BEA171 

0005273459 

WPQQ264 

BEA171 

0005273491 

WPQP865 

BE A011 

0005273492 

WPQP866 

BEA011 

0005273493 

WPQP885 

BEA024 

0005273494 

WPQP886 

BEA024 

0005273495 

WPQP889 

BEA026 

0005273496 

WPQP890 

BEA026 

0005273497 

WPQP891 

BEA027 

0005273498 

WPQP892 

BEA027 

0005273499 

WPQP901 

BEA032 

0005273500 

WPQP902 

BEA032 

0005273501 

WPQP903 

BEA033 

0005273502 

WPQP904 

BEA033 

0005273503 

WPQP907 

BEA035 

0005273504 

WPQP908 

BEA035 

0005273505 

WPQP909 

BEA038 

0005273506 

WPQP910 

BEA038 

0005273507 

WPQP913 

BEA041 

0005273508 

WPQP914 

BE ACM 1 

0005273509 

WPQP917 

BEA044 

0005273510 

WPQP918 

BEA044 

0005273511 

WPQP919 

BEA045 


Des Moines, IA-IL-MO B 

Des Moines, IA-IL-MO C 

Peoria-Pekin, IL B 

Peoria-Pekin, IL C 

Davenporl-Moiine-Rock Island. B 

Davenporl-Moline-Rock Island, C 

Madison, WI-IA-IL B 

Madison, WI-IA-IL C 

Wichita, KS-OK B 

Wichita, KS-OK C 

Corpus Christi. TX B 

Corpus Christi, TX C 

McAllen-Edinburg-Mission, TX B 

McAllen-Edmburg-Mission, TX C 

Spokane. WA-ID B 

Spokane, WA-ID C 

Boise City. ID-OR B 

Boise City, ID-OR C 

Anchorage. AK B 

Anchorage. AK C 

Harrisburg-Lebanon-Carlisle, P B 

Harrisburg-Lebanon-Carlisle. P C 

Columbia, SC B 

Columbia, SC C 

Charleston-North Charleston, S B 

Charleston-North Charleston, S C 

Augusta-Aiken, GA-SC B 

Augusta-Aiken. GA-SC C 

Fort Myers-Cape Coral, FL B 

Fort Myers-Cape Coral. FL C 

Sarasota-Bradenton, FL B 

Sarasota-Bradenton, FL C 

Tallahassee, FL-GA B 

Tallahassee, FL-GA C 

Macon, GA B 

Macon, GA C 

Greenville-Spartanburg-Anderso B 

Greenville-Spartanburg-Anderso C 

Knoxville, TN B 

Knoxville, TN C 

Johnson City-Kingsport-Bristol B 
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0005273512 

WPQP920 

BEA045 

Johnson City-Kingsport-Bristol 

C 

0005273513 

WPQP923 

BEA048 

Charleston. WV-KY-OH 

B 

0005273514 

WPQP924 

BEA048 

Charleston. WV-KY-OH 

C 

0005273515 

WPQP933 

BEA054 

Erie. PA 

B 

0005273516 

WPQP934 

BEA054 

Erie, PA 

C 

0005273517 

WPQP941 

BEA059 

Green Bay. WI-MI 

B 

0005273518 

WPQP942 

BEA059 

Green Bay. WI-MI 

C 

0005273519 

WPQP949 

BEA065 

Elkbart-Goshen, IN-MI 

B 

0005273520 

WPQP950 

BEA065 

Elkhart-Goshen. IN-MI 

C 

0005273521 

WPQP951 

BEA066 

Fort Wayne. IN 

B 

0005273522 

WPQP952 

BEA066 

Fort Wayne. IN 

C 

0005273523 

WPQP965 

BEA074 

Huntsville. AL-TN 

B 

0005273524 

WPQP966 

BEA074 

Huntsville. AL-TN 

C 

0005273525 

WPQP973 

BEA080 

Mobile, AL 

B 

0005273526 

WPQP974 

BEA080 

Mobile. AL 

C 

0005273527 

WPQP985 

BEA088 

Shreveport-Bossier City, LA-AR 

B 

0005273528 

WPQP986 

BEA088 

Shreveport-Bossier City. LA-AR 

C 

0005273529 

WPQP989 

BEA094 

Springfield. MO 

B 

0005273530 

WPQP990 

BEA094 

Springfield. MO 

C 

0005273531 

WPQP995 

BEA100 

Des Moines. IA-IL-MO 

B 

0005273532 

WPQP996 

BEA100 

Des Moines. IA-IL-MO 

C 

0005273533 

WPQP997 

BEA101 

Peoria-Pekin, IL 

B 

0005273534 

WPQP998 

BEA101 

Peoria-Pekin. IL 

C 

0005273535 

WPQP999 

BEA102 

Davenport-Moline-Rock Island. 

B 

0005273536 

WPQQ200 

BEA102 

Davenport-Moline-Rock Island. 

C 

0005273537 

WPQQ201 

BEA104 

Madison, WI-IA-IL 

B 

0005273538 

WPQQ202 

BEA104 

Madison. WI-IA-IL 

C 

0005273539 

WPQQ208 

BEA122 

Wichita. KS-OK 

B 

0005273540 

WPQQ209 

BEA122 

Wichita. KS-OK 

C 

0005273541 

WPQQ220 

BEA132 

Corpus Christi, TX 

B 

0005273542 

WPQQ221 

BEA132 

Corpus Christi. TX 

C 

0005273543 

WPQQ222 

BEA133 

McAllen-Edinburg-Mission, TX 

B 

0005273544 

WPQQ223 

BEA133 

McAllen-Edinburg-Mission, TX 

C 

0005273545 

WPQQ228 

BEA147 

Spokane. WA-ID 

B 

0005273546 

WPQQ229 

BEA147 

Spokane, WA-ID 

C 

0005273547 

WPQQ230 

BEA150 

Boise City, ID-OR 

B 

0005273548 

WPQQ231 

BEA150 

Boise City. ID-OR 

C 

0005273549 

WPQQ263 

BEA171 

Anchorage, AK 

B 

0005273550 

WPQQ264 

BEA171 

Anchorage, AK 

C 

0005273555 

WPQP845 

BEA001 

Bangor. ME 

B 

0005273556 

WPQP846 

BEA001 

Bangor, ME 

C 
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0005273557 

WPQP847 

BEA002 

0005273558 

WPQP848 

BEA002 

0005273559 

WPQP851 

BEA004 

0005273560 

WPQP852 

BEA004 

0005273561 

WPQP861 

BEA009 

0005273562 

WPQP862 

BEA009 

0005273563 

WPQP873 

BEA017 

0005273564 

WPQP874 

BEA017 

0005273565 

WPQP881 

BEA021 

0005273566 

WPQP882 

BEA021 

0005273567 

WPQP887 

BEA025 

0005273568 

WPQP888 

BEA025 

0005273569 

WPQP893 

BEA028 

0005273570 

WPQP894 

BEA028 

0005273571 

WPQP915 

BEA043 

0005273572 

WPQP916 

BEA043 

0005273573 

WPQP921 

BEA047 

0005273574 

WPQP922 

BEA047 

0005273575 

WPQP955 

BEA068 

0005273576 

WPQP956 

BEA068 

0005273577 

WPQP957 

BEA069 

0005273578 

WPQP958 

BEA069 

0005273579 

WPQP967 

BEA075 

0005273580 

WPQP968 

BEA075 

0005273581 

WPQP969 

BEA077 

0005273582 

WPQP970 

BEA077 

0005273583 

WPQP975 

BEA081 

0005273584 

WPQP976 

BEA081 

0005273585 

WPQP981 

BEA085 

0005273586 

WPQP982 

BEA085 

0005273587 

WPQP983 

BEA086 

0005273588 

WPQP984 

BEA086 

0005273589 

WPQQ203 

BEA107 

0005273590 

WPQQ204 

BEA116 

0005273591 

WPQQ205 

BEAU 6 

0005273592 

WPQQ254 

BEA164 

0005273593 

WPQQ255 

BEA166 

0005273594 

WPQQ256 

BEA166 

0005273595 

WPQQ259 

BEA169 

0005273596 

WPQQ260 

BEA169 

0005273597 

WPQQ267 

BEA173 


Portland, ME B 

Portland, ME C 

Burlington. VT-NY B 

Burlington. VT-NY C 

State College. PA B 

State College. PA C 

Roanoke, VA-NC-WV B 

Roanoke, VA-NC-WV C 

Greenville, NC B 

Greenville. NC C 

Wilmington. NC-SC B 

Wilmington, NC-SC C 

Savannah, GA-SC B 

Savannah, GA-SC C 

Chattanooga, TN-GA B 

Chattanooga. TN-GA C 

Lexington, KY-TN-VA-WV B 

Lexington. KY-TN-VA-WV C 

Champaign-Urbana. IL B 

Champaign-Urbana. IL C 

Evansville-Henderson, IN-KY-IL B 

Evansville-Henderson. IN-KY-IL C 

Tupelo, MS-AL-TN B 

Tupelo, MS-AL-TN C 

Jackson, MS-AL-LA B 

Jackson. MS-AL-LA C 

Pensacola, FL B 

Pensacola. FL C 

Lafayette, LA B 

Lafayette, LA C 

Lake Charles, LA B 

Lake Charles, LA C 

Minneapolis-St. Paul. MN-WI-IA A 

Sioux Falls, SD-IA-MN-NE B 

Sioux Falls, SD-IA-MN-NE C 

Sacramento-Yolo, CA A 

Eugene-Springfield, OR-CA B 

Eugene-Springfield. OR-CA C 

Richland-Kennewick-Pasco, WA B 

Richland-Kennewick-Pasco, WA C 

Guam & Northern Mariana Isl. B 
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0005273598 

WPQQ268 

BEA173 

Guam & Northern Mariana 1st. 

C 

0005273599 

WPQQ269 

BEA174 

Puerto Rico & Virgin Isl 

B 

0005273600 

WPQQ270 

BEA174 

Puerto Rico & Virgin isl 

C 

0005273601 

WPQQ271 

BEA176 

Gulf of Mexico 

B 

0005273602 

WPQQ272 

BEA176 

Gulf of Mexico 

C 

0005273607 

WPQP845 

BEA001 

Bangor, ME 

B 

0005273608 

WPQP846 

BEA001 

Bangor, ME 

C 

0005273609 

WPQP847 

BEA002 

Portland, ME 

B 

0005273610 

WPQP848 

BEA002 

Portland. ME 

C 

0005273611 

WPQP851 

BEA004 

Burlington, VT-NY 

B 

0005273612 

WPQP852 

BEA004 

Burlington, VT-NY 

C 

0005273613 

WPQP861 

BEA009 

State College, PA 

B 

0005273614 

WPQP862 

BEA009 

State College, PA 

C 

0005273615 

WPQP873 

BEA017 

Roanoke, VA-NC-WV 

B 

0005273616 

WPQP874 

BEA017 

Roanoke, VA-NC-WV 

C 

0005273617 

WPQP881 

BEA021 

Greenville, NC 

B 

0005273618 

WPQP882 

BEA021 

Greenville, NC 

C 

0005273619 

WPQP887 

BEA025 

Wilmington, NC-SC 

B 

0005273620 

WPQP888 

BEA025 

Wilmington, NC-SC 

C 

0005273621 

WPQP893 

BEA028 

Savannah, GA-SC 

B 

0005273622 

WPQP894 

BEA028 

Savannah, GA-SC 

C 

0005273623 

WPQP915 

BEA043 

Chattanooga, TN-GA 

B 

0005273624 

WPQP916 

BEA043 

Chattanooga, TN-GA 

C 

0005273625 

WPQP921 

BEA047 

Lexington, KY-TN-VA-WV 

B 

0005273626 

WPQP922 

BEA047 

Lexington, KY-TN-VA-WV 

C 

0005273627 

WPQP955 

BEA068 

Champaign-Urbana. IL 

B 

0005273628 

WPQP956 

BEA068 

Champaign-Urbana, IL 

C 

0005273629 

WPQP957 

BEA069 

Evansville-Henderson, IN-KY-IL 

B 

0005273630 

WPQP958 

BEA069 

Evansville-Henderson, IN-KY-IL 

C 

0005273631 

WPQP967 

BEA075 

Tupelo, MS-AL-TN 

B 

0005273632 

WPQP968 

BEA075 

Tupelo, MS-AL-TN 

C 

0005273633 

WPQP969 

BEA077 

Jackson, MS-AL-LA 

B 

0005273634 

WPQP970 

BEA077 

Jackson, MS-AL-LA 

C 

0005273635 

WPQP975 

BEA081 

Pensacola, FL 

B 

0005273636 

WPQP976 

BEA081 

Pensacola, FL 

C 

0005273637 

WPQP981 

BEA085 

Lafayette, LA 

B 

0005273638 

WPQP982 

BEA085 

Lafayette, LA 

C 

0005273639 

WPQP983 

BEA086 

Lake Charles. LA 

B 

0005273640 

WPQP984 

BEA086 

Lake Charles, LA 

C 

0005273641 

WPQQ203 

BEA107 

Minneapolis-St. Paul, MN-WI-IA 

A 

0005273642 

WPQQ204 

BEA116 

Sioux Falls. SD-IA-MN-NE 

B 
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0005273643 

WPQQ205 

BEAU 6 

0005273644 

WPQQ254 

BEA164 

0005273645 

WPQQ255 

BEA166 

0005273646 

WPQQ256 

BEA166 

0005273647 

WPQQ259 

BEA169 

0005273648 

WPQQ260 

BEA169 

0005273649 

WPQQ267 

BEA173 

0005273650 

WPQQ268 

BEA173 

0005273651 

WPQQ269 

BEA174 

0005273652 

WPQQ270 

BEA174 

0005273653 

WPQQ271 

BE A176 

0005273654 

WPQQ272 

BEA176 


Sioux Falls. SD-IA-MN-NE C 

Sacramento-Yolo, CA A 

Eugene-Springfield. OR-CA B 

Eugene-Springfield. OR-CA C 

Richland-Kennewick-Pasco, WA B 

Richland-Kennewick-Pasco. WA C 

Guam & Northern Mariana Isl. B 

Guam & Northern Mariana Isl. C 

Puerto Rico & Virgin Isl. B 

Puerto Rico & Virgin Isl. C 

Gulf of Mexico B 

Gulf of Mexico C 
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ATTACHMENT B 


FILE NUMBERS, CALLSIGNS, MARKET CODES, MARKET DESCRIPTIONS, AND 
CHANNEL BLOCKS FOR WHICH WAIV ER OF 90.155(D) IS REQUESTED BY FCR 


Market 

File Number Call Sign Code 


0005288395 

WPOJ871 

BEA008 

0005288396 

WPOJ872 

BEA034 

0005288397 

WPOJ873 

BEA040 

0005288398 

WPOJ874 

BEA055 

0005288399 

WPOJ875 

BEA153 

0005288400 

WPTH901 

BEA001 

0005288401 

WPTH902 

BEA002 

0005288402 

WPTH903 

BEA045 

0005288403 

WPTH904 

BEA048 

0005288404 

WPTH905 

BEA052 

0005288405 

WPTH906 

BEA054 

0005288406 

WPTH907 

BEA061 

0005288407 

WPTH908 

BEA062 


Channel 

Market Description Block 

Buffalo-Niagara Falls, NY-PA A 

Tampa-St. Petersburg-Clearwate A 

Atlanta, GA-AL-NC A 

Cleveland-Akron. OH-PA A 

Las Vegas, NV-AZ-UT A 

Bangor, ME A 

Portland, ME A 

Johnson City-Kingsport-Bristol A 

Charleston, WV-KY-OH A 

Wheeling, WV-OH A 

Erie, PA A 

Traverse City, Ml A 

Grand Rapids-Muskegon-Holland. A 
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ATTACHMENT C 


FILE NUMBERS, CALLSIGNS, MARKET CODES, MARKET DESCRIPTIONS, AND 
CHANNEL BLOCKS FOR WHICH WAIVER OF 90.155(D) IS REQUESTED BY WONG- 

ARMIJO 


File Number 

Call Sign 

Market Code 

0005288450 

WPTH955 

BEA014 

0005288451 

WPTH956 

BEA016 

0005288452 

WPTH957 

BEA022 

0005288453 

WPTH958 

BEA022 

0005288454 

WPTH959 

BEA036 

0005288455 

WPTH960 

BEA036 

0005288456 

WPTH961 

BEA037 

0005288457 

WPTH962 

BEA037 

0005288458 

WPTH963 

BEA039 

0005288459 

WPTH964 

BEA039 

0005288460 

WPTH965 

BEA042 

0005288461 

WPTH966 

BEA042 

0005288462 

WPTH967 

BEA046 

0005288463 

WPTH968 

BEA046 

0005288464 

WPTH969 

BEA052 

0005288465 

WPTH970 

BEA052 

0005288466 

WPTH971 

BEA058 

0005288467 

WPTH972 

BEA060 

0005288468 

WPTH973 

BEA060 

0005288469 

WPTH974 

BEA061 

0005288470 

WPTH975 

BEA072 

0005288471 

WPTH976 

BEA076 

0005288472 

WPTH977 

BEA079 

0005288473 

WPTH978 

BEA079 

0005288474 

WPTH979 

BEA082 

0005288475 

WPTH980 

BEA082 

0005288476 

WPTH981 

BEA087 

0005288477 

WPTH982 

BEA087 

0005288478 

WPTH983 

BEA089 

0005288479 

WPTH984 

BEA089 

0005288480 

WPTH985 

BEA091 

0005288481 

WPTH986 

BEA092 

0005288482 

WPTH987 

BEA093 

0005288483 

WPTH988 

BEA095 

0005288484 

WPTH989 

BEA097 

0005288485 

WPTH990 

BEA097 

0005288486 

WPTH991 

BEA098 

0005288487 

WPTH992 

BEA103 

0005288488 

WPTH993 

BEA105 


Channel 

Market Description Block 

Salisbury, MD-DE-VA C 

Staunton, VA-WV C 

Fayetteville. NC B 

Fayetteville, NC C 

Dothan. AL-FL-GA B 

Dothan, AL-FL-GA C 

Albany, GA B 

Albany, GA C 

Columbus, GA-AL B 

Columbus, GA-AL C 

Asheville, NC B 

Asheville, NC C 

Hickory-Morganton. NC-TN B 

Hickory-Morganton. NC-TN C 

Wheeling, WV-OH B 

Wheeling, WV-OH C 

Northern Michigan, Ml C 

Appleton-Oshkosh-Neenah, Wl B 

Appleton-Oshkosh-Neenah, Wl C 

Traverse City. Ml C 

Paducah, KY-IL C 

Greenville, MS C 

Montgomery. AL B 

Montgomery, AL C 

Biloxi-Gulfport-Pascagoula, MS B 

Biloxi-Gulfport-Pascagoula, MS C 

Beaumont-Port Arthur. TX B 

Beaumont-Port Arthur, TX C 

Monroe, LA B 

Monroe. LA C 

Fort Smith, AR-OK C 

Fayetteville-Springdale-Rogers C 

Joplin, MO-KS-OK C 

Jonesboro, AR-MO C 

Springfield, IL-MO B 

Springfield. IL-MO C 

Columbia, MO C 

Cedar Rapids, IA C 

La Crosse. WI-MN C 
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0005288489 

WPTH994 

BEA106 

0005288490 

WPTH995 

BEA108 

0005288491 

WPTH996 

BEA108 

0005288492 

WPTH997 

BEA109 

0005288493 

WPTH998 

BEA109 

0005288494 

WPTH999 

BEA110 

0005288495 

WPTI200 

BEA111 

0005288496 

WPTI201 

BEA112 

0005288497 

WPTI202 

BEAU 3 

0005288498 

WPTI203 

BEA114 

0005288499 

WPTI204 

BEA115 

0005288500 

WPTI205 

BEA117 

0005288501 

WPTI206 

BEA119 

0005288502 

WPTI207 

BEA119 

0005288503 

WPTI208 

BEA120 

0005288504 

WPTI209 

BEA121 

0005288505 

WPTI210 

BEA123 

0005288506 

WPTI211 

BEA123 

0005288507 

WPTI212 

BEA126 

0005288508 

WPTI213 

BEA128 

0005288509 

WPTI214 

BEA129 

0005288510 

WPTI215 

BEA135 

0005288511 

WPTI216 

BEA135 

0005288512 

WPTI217 

BEA136 

0005288513 

WPTI218 

BEA137 

0005288514 

WPTI219 

BEA137 

0005288515 

WPTI220 

BEA138 

0005288516 

WPTI221 

BEA138 

0005288517 

WPTI222 

BEA139 

0005288518 

WPTI223 

BEA140 

0005288519 

WPTI224 

BEA142 

0005288520 

WPTI225 

BEA143 

0005288521 

WPTI226 

BEA143 

0005288522 

WPTI227 

BEA144 

0005288523 

WPTI228 

BEA144 

0005288524 

WPTI229 

BEA145 

0005288525 

WPTI230 

BEA146 

0005288526 

WPTI231 

BEA148 

0005288527 

WPTI232 

BEA149 

0005288528 

WPTI233 

BEA154 

0005288529 

WPTI234 

BEA154 

0005288530 

WPTI235 

BEA155 

0005288531 

WPTI236 

BEA165 

0005288532 

WPTI237 

BEA165 

0005288533 

WPTI238 

BEA168 


Rochester. MN-IA-WI C 

Wausau, Wl B 

Wausau. Wl C 

Duluth-Superior. MN-WI B 

Duluth-Superior, MN-WI C 

Grand Forks, ND-MN C 

Minot, ND C 

Bismarck, ND-MT-SD C 

Fargo-Moorhead, ND-MN C 

Aberdeen, SD C 

Rapid City. SD-MT-ND-NE C 

Sioux City, IA-NE-SD C 

Lincoln. NE B 

Lincoln, NE C 

Grand Island, NE C 

North Platte, NE-CO C 

Topeka. KS B 

Topeka. KS C 

Western Oklahoma. OK C 

Abilene, TX C 

San Angelo, TX C 

Odessa-Midland, TX B 

Odessa-Midland, TX C 

Hobbs, NM-TX C 

Lubbock, TX B 

Lubbock, TX C 

Amarillo. TX-NM B 

Amarillo, TX-NM C 

Santa Fe. NM C 

Pueblo. CO-NM C 

Scottsbluff, NE-WY C 

Casper. WY-ID-UT B 

Casper. WY-ID-UT C 

Billings, MT-WY B 

Billings, MT-WY C 

Great Falls, MT C 

Missoula. MT C 

Idaho Falls, ID-WY C 

Twin Falls. ID C 

Flagstaff, AZ-UT B 

Flagstaff, AZ-UT C 

Farmington. NM-CO C 

Redding, CA-OR B 

Redding, CA-OR C 

Pendleton, OR-WA C 


ATTACHMENT D 
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FILE NUMBERS, CALLSIGNS, MARKET CODES, MARKET DESCRIPTIONS, AND 
CHANNEL BLOCKS FOR WHICH WAIVER OF 90.155(D) IS REQUESTED BY 

PCS PARTNERS 


File 

Number 

Call Sign 

Market Code 

Market Description 

Channel 

Block 

0005299291 

WPYE267 

BEA005 

Albany-Schenectady-Troy. NY 

A 

0005299292 

WPYE268 

BEA006 

Syracuse. NY-PA 

A 

0005299293 

WPYE269 

BEA007 

Rochester, NY-PA 

A 

0005299294 

WPYE270 

BEA020 

Norfolk-Virginia Beach-Newport 

A 

0005299295 

WPYE271 

BEA022 

Fayetteville. NC 

A 

0005299296 

WPYE272 

BEA025 

Wilmington, NC-SC 

A 

0005299297 

WPYE273 

BEA026 

Charleston-North Charleston, S 

A 

0005299298 

WPYE274 

BEA042 

Asheville. NC 

A 

0005299299 

WPYE275 

BEA046 

Hickory-Morganton, NC-TN 

A 

0005299300 

WPYE276 

BEA049 

Cincinnati-Hamilton. OH-KY-IN 

A 

0005299301 

WPYE277 

BEA050 

Dayton-Springfield. OH 

A 

0005299302 

WPYE278 

BEA051 

Columbus, OH 

A 

0005299303 

WPYE279 

BEA059 

Green Bay, WI-MI 

A 

0005299304 

WPYE280 

BEA060 

Appleton-Oshkosh-Neenah. W1 

A 

0005299305 

WPYE281 

BEA067 

Indianapolis, IN-IL 

A 

0005299306 

WPYE282 

BEA070 

Louisville. KY-IN 

A 

0005299307 

WPYE283 

BEA074 

Huntsville, AL-TN 

A 

0005299308 

WPYE284 

BEA087 

Beaumont-Port Arthur, TX 

A 

0005299309 

WPYE285 

BEA096 

St. Louis, MO-IL 

A 

0005299310 

WPYE286 

BEA097 

Springfield, IL-MO 

A 

0005299311 

WPYE287 

BEA099 

Kansas City, MO-KS 

A 

0005299312 

WPYE288 

BEA104 

Madison, WI-IA-IL 

A 

0005299313 

WPYE289 

BEA105 

La Crosse, WI-MN 

A 

0005299314 

WPYE290 

BEA106 

Rochester, MN-IA-WI 

A 

0005299315 

WPYE291 

BEA107 

Minneapolis-St. Paul. MN-WI-IA 

C 

0005299316 

WPYE292 

BEA108 

Wausau, Wl 

A 

0005299317 

WPYE293 

BEA109 

Duluth-Superior. MN-WI 

A 

0005299318 

WPYE294 

BEA125 

Oklahoma City, OK 

A 

0005299319 

WPYE295 

BEA132 

Corpus Christi. TX 

A 

0005299320 

WPYE296 

BEA133 

McAllen-Edinburg-Mission, TX 

A 

0005299321 

WPYE297 

BEA135 

Odessa-Midland, TX 

A 

0005299322 

WPYE298 

BEA157 

El Paso, TX-NM 

A 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12 th St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet http://www.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1145 
Released: July 17, 2012 

DOMESTIC SECTION 214 APPLICATION FILED FOR THE ACQUISITION OF CERTAIN 
ASSETS OF COMMUNICATION SOLUTIONS PARTNERS, INC. BY MCGRAW 

COMMUNICATIONS, INC. 

STREAMLINED PLEADING CYCLE ESTABLISHED 


WC Docket No. 12-186 


Comments Due: July 31,2012 
Reply Comments Due: August 7,2012 

On June 22, 2012, Communication Solutions Partners. Inc. (CSP) and McGraw Communications, 
Inc. (McGraw) (collectively, Applicants) filed an application pursuant to section 63.03 of the 
Commission’s rules 1 requesting approval for the transfer of certain assets of CSP to McGraw. 2 

CSP, a Massachusetts corporation, was authorized to provide local interexchange and interstate 
telecommunications services on a competitive basis in Massachusetts, Connecticut. Rhode Island, New 
Hampshire, Vermont, Maine, and New York. CSP provided telecommunications services included local, 
long distance, calling card, conferencing services in these states. John Whalley, a L’.S. citizen, is the sole 
owner of CSP and its affiliate, Whalley Computer Associates, Inc. (WCA). 

McGraw, a New York corporation, provides local and long distance data and voice services as 
well as Internet and high-speed circuits nationwide and holds certificates of public convenience and 
necessity to provide service in the District of Columbia and the following states: Arizona, California, 
Colorado, Connecticut, Florida, Georgia, Iowa. Illinois, Indiana, Louisiana, Maine, Massachusetts, 
Maryland, Michigan, Minnesota, Missouri. New Hampshire, New Jersey, Nevada, New York, North 
Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, Texas, Utah, Virginia, Washington, and Wisconsin. 


1 47 C.F.R § 63.03; see 47 U.S.C. § 214. Applicants filed a supplement to their transfer of control application on 
July 16, 20i2. 

2 McGraw is currently providing service to certain former customers of CSP under Special Temporary Authority 
granted by the Bureau on June 26. 2012. Communication Solutions Partners. Inc. and McGraw Communications 
Request for Special Temporary»Authority to Operate Pending Approval of Domestic Application for Transfer of 
Assets of Company Holding Domestic 214 Authorization. WC Docket No. 12-186, Request for Special Temporary 
Authority (filed June 22, 2012). Action on this domestic 214 application is without prejudice to Commission action 
on other proceedings or related applications and does not preclude or prejudice any enforcement action related to the 
unauthorized transfer of control. 
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McGraw is owned by the following U.S. Citizens: Francis X. Aheam (43 percent equity); John 
Cunningham (43 percent equity); and Jay Monagham (14 percent equity). 

In July 2011, CSP decided to stop providing telecommunications services to its customers. 
McGraw began providing services to some of these customers, without prior authorization from the 
Commission, in December 2011. McGraw began billing them beginning January 1, 2012. Applicants 
state that the proposed transaction is entitled to presumptive streamlined treatment under section 
63.03(b)(2)(i) of the Commission’s rules 1 and that a grant of the application will serve the public interest, 
convenience, and necessity. 

Domestic Section 214 Application Filed for the Acquisition of Certain Assets of 
Communication Solutions Partners, Inc. by McGraw Communications, Inc., WC Docket 
No. 12-186 (filed June 22, 2012). 

GENERAL INFORMATION 


The transfer of control identified herein has been found, upon initial review, to be acceptable for 
filing as a streamlined application. The Commission reserves the right to return any transfer application 
if, upon further examination, it is determined to be defective and not in conformance with the 
Commission's rules and policies. Pursuant to section 63.03(a) of the Commission's rules, 47 CFR § 
63.03(a), interested parties may file comments on or before July 31,2012, and reply comments on or 
before August 7, 2012. Unless otherwise notified by the Commission, the Applicants may transfer 
control on the 3 P‘ day after the date of this notice. 4 Comments should be filed using the Commission’s 
Electronic Comment Filing System (ECFS). See Electronic Filing of Documents in Rulemaking 
Proceedings, 63 FR 24121 (1998). 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the 
ECFS: http://fjallfoss.fcc.gov/ecfs2/. 

In addition, e-mail one copy of each pleading to each of the following: 

1) The Commission’s duplicating contractor, Best Copy and Printing, Inc., fcc@bcpiweb.com; 
phone: (202) 488-5300; fax: (202) 488-5563; 

2) Myrva Charles, Competition Policy Division, Wireline Competition Bureau, 
myrva.charles@fcc.gov; 

3) Dennis Johnson, Competition Policy Division, Wireline Competition Bureau. 
dennis.johnson@fcc.gov; 

4) David Krech. Policy Division. International Bureau, david.krech@fcc.gov; and 

5) Jim Bird, Office of General Counsel, jim.bird@fcc.gov. 

Filings and comments are available for public inspection and copying during regular business 
hours at the FCC Reference Information Center, Portals II, 445 12th Street, S.W., Room CY-A257, 


3 47 C.F.R. § 63.03(b)(2)(i). 

4 Such authorization is conditioned upon receipt of any other necessary approvals from the Commission in 
connection with the proposed transaction. 
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Washington. D.C. 20554. They may also be purchased from the Commission's duplicating contractor. 
Best Copy and Printing, Inc., Portals U, 445 12th Street, S.W., Room CY-B402, Washington, D.C. 20554; 
telephone: (202) 488-5300; fax: (202) 488-5563; e-mail: fcc@bcpiweb.com; url: www.bcpiweb.com. 

People with Disabilities: To request materials in accessible formats for people with disabilities 
(braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the 
Consumer & Governmental Affairs Bureau at (202) 418-0530 (voice), (202) 418-0432 (tty). 

For further information, please contact Myrva Charles at (202) 418-1506 or Dennis Johnson at 
(202)418-0809. 

- FCC - 
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Before the 

Federal Communications Commission 
Washington, DC 20554 

In the Matter of ) File Nos.: EB-TCD-12-00000304, 

) EB-TCD-12-00000440' 

Verizon ) 

) Account No.: 201232170009 
Compliance with the Commission’s Rules and ) 

Regulations Governing Customer Proprietary ) FRN: 0016304214 

Network Information and Toll Free Numbering ) 

ADOPTING ORDER 


Adopted: July 26, 2012 


Released: July 26, 2012 


By the Chief, Enforcement Bureau: 

1. In this Order, we adopt the attached Consent Decree entered into between the Enforcement 
Bureau (Bureau) of the Federal Communications Commission and Verizon. The Consent Decree 
terminates the investigations initiated by the Bureau regarding Verizon’s compliance with Sections 201(b) 
and 222(c)(1) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 201(b), 222(c)(1) and 
Sections 52.105 and 64.2010(f) of the Commission’s rules, 47 C.F.R. §§ 52.105, 64.2010(0. 

2. The Bureau and Verizon have negotiated the terms of the Consent Decree that resolves 
these matters. A copy of the Consent Decree is attached hereto and incorporated by reference. 

3. After reviewing the terms of the Consent Decree and evaluating the facts before us, we find 
that the public interest would be served by adopting the Consent Decree and terminating the referenced 
investigations. 

4. In the absence of material new evidence relating to this matter, we conclude that our 
investigations raise no substantial or material questions of fact as to whether Verizon possesses the basic 
qualifications, including those related to character, to hold or obtain any Commission license or 
authorization. 

5. Accordingly, IT IS ORDERED, pursuant to Section 4(i) of the Communications Act of 
1934, as amended, 47 U.S.C. § 154(i), and the authority delegated by Sections 0.111 and 0.311 of the 
Commission’s rules, 47 C.F.R. §§ 0.111 and 0.311, that the attached Consent Decree IS ADOPTED. 


1 In January 2011, the Telecommunications Consumers Division transitioned pending cases to a new electronic case 
management system. As part of that transition, cases received new. electronically assigned file numbers. The 
investigation now numbered EB-TCD-12-00000304 was formerly numbered EB-I0-TC-445. The investigation now 
numbered EB-TCD-12-00000440 was previously numbered F.B-1 l-TC-011. 
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6. IT IS FURTHER ORDERED that the above-captioned investigations ARE 

TERMINATED. 


7. IT IS FURTHER ORDERED that a copy of this Order and Consent Decree shall be sent 
by First Class Mail and Certified Mail, Return Receipt Requested, to Tamara Preiss, Vice President. 
Federal Regulatory Affairs, 1300 I Street, NW. Suite 400 West, Washington, DC 20005. 


FEDERAL COMMUNICATIONS COMMISSION 


P. Michele Ellison 
Chief, Enforcement Bureau 


2 


8093 




Federal Communications Commission 


DA 12-1146 


Before the 

Federal Communications Commission 
Washington, DC 20554 


In the Matter of ) File Nos.: EB-TCD-12-00000304, 

) EB-TCD-12-00000440 2 

Verizon ) 

) Account No.: 201232170009 

Compliance with the Commission’s Rules and ) 

Regulations Governing Customer Proprietary ) FRN: 0016304214 

Network Information and Toll Free Numbering ) 

CONSENT DECREE 

The Enforcement Bureau of the Federal Communications Commission and Verizon, by their 
authorized representatives, hereby enter into this Consent Decree for the purpose of terminating the 
Enforcement Bureau’s investigations into potential violations by Verizon of Sections 201(b) and 222(c)(1) 
of the Communications Act of 1934, as amended. 3 and Sections 52.105 and 64.2010(f) of the 
Commission’s rules. 4 

I. DEFINITIONS 

I. For the purposes of this Consent Decree, the following definitions shall apply: 

(a) “Act” or “Communications Act” means the Communications Act of 1934, as 
amended, 47 U.S.C. § 151 et seq. 

(b) “Adopting Order” means an order of the Bureau adopting the terms of this 
Consent Decree without change, addition, deletion, or modification. 

(c) “Affiliate” shall have the same meaning defined in Section 153(1) of the 
Communications Act, 47 U.S.C. § 153(1). 

(d) “Bureau” means the Enforcement Bureau of the Federal Communications 
Commission. 

(e) “Commission” and “FCC” mean the Federal Communications Commission and 
all of its bureaus and offices. 


2 In January 2011, the Telecommunications Consumers Division transitioned pending cases to a new electronic case 
management system. As part of that transition, cases received new, electronically assigned file numbers. The 
investigation now numbered EB-TCD-12-00000304 was formerly numbered EB-10-TC-445. The investigation now 
numbered EB-TCD-12-00000440 was previously numbered EB-1 l-TC-011. 

'47 U.S.C. (j$ 201(b), 222(cX I )• 

4 47 C.F.R. §§ 52.105, 64.2010(0- 
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(0 “Communications Laws” means collectively, the Act, the Rules, and the published 
and promulgated orders and decisions of the Commission to which Verizon is 
subject by virtue of its business activities, including but not limited to Sections 
201(b) and 222(c)(1) of the Act and Sections 52.105 and 64.2010(f) of the Rules. 

(g) “Compliance Plan” means the compliance obligations and compliance program 
described in this Consent Decree at paragraph 10. 

(h) “CPNI” shall have the meaning set forth at 47 C.F.R. § 222(h)( 1). 

(i) “CPNI Investigation” means the investigation commenced by the Bureau’s LOI, 
dated May 3, 2011, 5 regarding Verizon's possible noncompliance with Section 
222(c)( 1) of the Act 47 U.S.C. § 222(c)(1), and Section 64.2010(f) of the 
Commission’s rules, 47 C.F.R. § 64.2010(f). 

(j) “CPNI Rules” means the rules set forth at 47 C.F.R. § 64.2001 et seq. and any 
amendments or additions to those rules subsequent to the Effective Date. 

(k) “Effective Date” means the date on which the Bureau releases the Adopting 
Order. 

(l) “Investigations” means both the CPNI Investigation and the Toll Free 
Investigation. 

(m) “June 2010 Settlement” means the Consent Decree executed by and between the 

Bureau and Verizon, released on June 28, 2010, and set forth at 25 FCC Red 8019 
(Enf. Bur. 2010). 

(n) “LOI” means letter of inquiry. 

(o) “Parties” means Verizon and the Bureau, each of which is a “Party.” 

(p) “RespOrg” or “Responsible Organization” shall have the meaning set forth at 47 
C.F.R. § 52.101(b). 

(q) “Rules” means the Commission’s regulations found in Title 47 of the Code of 
Federal Regulations. 

(r) “Toll Free Number” shall have the meaning set forth at 47 C.F.R. § 52.101(f)- 

(s) ‘Toll Free Number Investigation” means the investigation commenced by the 

Bureau's LOI dated August 16, 2010, regarding Verizon's possible 
noncompliance with Section 52.105 of the Rules. 6 


? Letter from Richard A. Hindman, Chief, Telecommunications Consumers Div ision, FCC Enforcement Bureau, to 
Tamara Preiss. Vice President, Federal Regulatory Affairs, Verizon (May 3, 2011) (on file in EB-1 l-TC-011). 

6 Letter from Kurt Schroeder. Deputy Chief, Telecommunications Consumers Division, FCC Enforcement Bureau, to 
Verizon Select Services aka Verizon Business (Aug. 16. 2010) (on file in EB-10-TC-445). 
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(t) “Toll Free Number Rules” means the rules set forth at 47 C.F.R. §§ 52.105-52.111 
and any amendments or additions to those rules subsequent to the Effective Date. 

(u) “Verizon” or “Company” means the regulated, wholly owned subsidiaries of 
Verizon Communications Inc. and their successors and assigns. 

II. BACKGROUND 

2. Pursuant to Section 222 of the Act, 7 the Commission has adopted rules to protect the 
confidentiality of customer proprietary network information (CPNI). Among other things, these rules 
generally require customer notification when a significant account change (SAC), such as a password 
change, occurs on a customer's account. 8 

3. On June 28, 2010, Verizon entered into a consent decree with the Bureau that terminated 
another CPNI investigation. 9 The compliance plan contained in the consent decree required Verizon to 
perform weekly checks for SAC transaction errors. Verizon was also required under the consent decree to 
report any noncompliance with the consent decree provisions to the Bureau. On March 9, 2011, Verizon 
informed the Bureau that its review had identified certain systems requiring modification to ensure that 
required SAC notices were timely sent to customers as required by the CPNI Rules. 

4. The Bureau issued an LOI to Verizon on May 3, 2011. 10 The Bureau met with Verizon on 
June 1, 2011, at which time Verizon detailed additional instances in which Verizon’s systems and 
processes required modification to ensure that SAC notices were sent to consumers. On June 10, 2011, 
Verizon submitted a letter detailing those additional issues. 11 Verizon submitted its response to the LOI on 
June 30, 2011. 12 

5. Section 52.105 of the Rules prohibits the warehousing of Toll Free Numbers. 

Warehousing, generally, is when a Responsible Organization reserves a Toll Free Number from the Toll 
Free Number database without having an actual subscriber for that Toll Free Number. 13 

To investigate potential violations by Verizon of the Toll Free Number Rules, on August 16, 2010, the 
Bureau issued an LOI to Verizon Select Services, Inc. (VSSI), 14 and on September 29, 2010. a subpoena to 


7 47 U.S.C. § 222. 

9 See 47 C.F.R. §64.2010(0. 

9 Verizon. Adopting Order and Consent Decree. 25 FCC Red 8019 (Enf. Bur. 2010). 

10 See supra note 4. 

11 See Letter from Tamara Preiss, Vice President. Federal Regulatory Affairs, Verizon, to Richard A. Hindman, 

Chief, Telecommunications Consumers Division. FCC Enforcement Bureau (June 10. 2011) (on file in EB-11-TC- 
011). 

12 Letter from Edward Shakin and Mark Montano. Verizon, to Kimberly A. Wild, Assistant Chief, 
Telecommunications Consumers Division. FCC Enforcement Bureau (June 30, 2011) (on file in EB-11-TC-0II). On 
August 3, 2011. and August 5, 2011. Verizon provided supplemental responses regarding data on SACs prior to 
January 1, 2010, for the portals or call centers that were included in their June 30, 2011. response. 

13 See 47 C.F.R. § 52.105(a). 

14 Letter from Kurt Schroeder. Deputy Chief. Telecommunications Consumers Division, FCC Enforcement Bureau, 
to Verizon Select Serv ices aka Verizon Business (Aug. 16, 2010) (on file in EB-10-TC-445). 
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VSSI . ,5 Verizon provided information in response to the LOI and the subpoena on various dates. 16 On 
March 18, 2011, the Bureau issued a second LOI, 17 and on April 6, 201 L a second subpoena to Verizon. 18 
Verizon provided information in response to the second LOI and subpoena on various dates. 19 According 
to Verizon’s May 16, 2011, subpoena response, Verizon had reserved toll free numbers in advance of a 
subscriber request from 2005 to 2011. 20 

III. TERMS OF AGREEMENT 

6. Adopting Order . The Parties agree that the provisions of this Consent Decree shall be 
subject to final approval by the Bureau by incorporation of such provisions by reference in the Adopting 
Order. 

7. Jurisdiction . Verizon agrees that the Bureau has jurisdiction over it and the matters 
contained in this Consent Decree, and has the authority to enter into and adopt this Consent Decree. 

8. Effective Date: Violations . The Parties agree that this Consent Decree shall become 
effective on the Effective Date as defined herein. Upon the Effective Date, the Adopting Order and this 
Consent Decree shall have the same force and effect as any other order of the Commission. Any violation 
of the Adopting Order or of the terms of this Consent Decree shall constitute a separate violation of a 
Commission order, entitling the Commission to exercise any rights and remedies attendant to the 
enforcement of a Commission order. 

9. Termination of Investigations . In express reliance on the covenants and representations 
in this Consent Decree, and to avoid further expenditure of public resources, the Bureau agrees to 
terminate the CPN1 Investigation and the Toll Free Number Investigation. In consideration for the 
termination of the Investigations, Verizon agrees to the terms, conditions, and procedures contained herein. 
The Bureau agrees that absent new material evidence, it will not use the facts developed in the CPN1 
Investigation through the Effective Date, or the existence of this Consent Decree, to institute, on its own 
motion, or refer to the Commission, any new proceeding, formal or informal, or to take, on its own motion, 
or refer to the Commission, any action against Verizon concerning the matters that were the subject of the 
investigation or with respect to Verizon’s basic qualifications, including its character qualifications, to be a 
Commission licensee or hold Commission authorizations. The Bureau also agrees that absent new 
material evidence, it will not use the facts developed in the Toll Free Number Investigation through the 


15 Letter from Kurt Schroeder, Deputy Chief. Telecommunications Consumers Division, FCC Enforcement Bureau, 
to Verizon Select Services aka Verizon Business (Sept. 29. 2010) (on file in EB-10-TC-445). 

16 See Letter from Verizon to Kurt Schroeder, Deputy Chief, Telecommunications Consumers Division, FCC 
Enforcement Bureau (Oct. 13, 2010) (on file in EB-10-TC-445): Letter from Verizon to Acting Chief, 
Telecommunications Consumers Division. FCC Enforcement Bureau (Oct. 6. 2010) (on file in EB-10-TC-445); 
Letter from Verizon to Kurt Schroeder. Deputy Chief, Telecommunications Consumers Division, FCC Enforcement 
Bureau (Sept. 22, 2010) (on file in EB-10-TC-445). 

17 Letter from Richard A. Hindman, Chief. Telecommunications Consumers Division, FCC Enforcement Bureau, to 
Verizon (Mar. 18, 2011) (on file in EB-10-IC-445). 

18 Letter from Suzanne M. Tetreault. Deputy Chief. FCC Enforcement Bureau, to Verizon (Apr. 6. 2011) (on file in 
EB-10-TC-445). 

19 See Letter from Verizon to Richard A. Hindman. Chief, Telecommunications Consumers Division, FCC 
Enforcement Bureau (May 16, 2011) (on file in EB-10-TC-445) (Supplemental Response); Letter from Verizon to 
Richard A. Hindman. Chief Telecommunications Consumers Division, FCC Enforcement Bureau (Apr. 18, 2011) 
(on file in EB-10-TC-445). 

20 See Supplemental Response at 3. 
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Effective Date, or the existence of this Consent Decree, to institute, on its own motion, or refer to the 
Commission, any new proceeding, formal or informal, or to take, on its own motion, or refer to the 
Commission, any action against Verizon concerning the matters that were the subject of the investigation 
or with respect to Verizon's basic qualifications, including its character qualifications, to be a Commission 
licensee or hold Commission authorizations. 

10. Compliance Plan . For purposes of settling the matters set forth herein, Verizon shall 
within thirty (30) calendar days after the Effective Date, develop and implement a Compliance Plan 
relating to Verizon’s future compliance with those portions of the Communications Laws relating to the 
CPN1 Rules and Toll Free Number Rules, and with the terms and conditions of this Consent Decree. 
Verizon represents that it has one or more management employees in each of its business units who has 
responsibility for compliance with each of the Communications Laws that are relevant to its operations; 
that there are at least twenty (20) such management employees; and that, collectively, these management 
employees exercise responsibility for Verizon's compliance with all of the Communications Laws that are 
relevant to its operations. Verizon agrees that it will either maintain this compliance structure, or, if it 
makes changes, shall ensure that it maintains equivalent management oversight over compliance with all 
Communication Laws that are applicable to its operations. The Compliance Plan shall include, at a 
minimum, the following components: 

a) Compliance Officer . Within thirty (30) days of the Effective Date, Verizon shall designate 
two senior corporate managers to serve as the Compliance Officers for the CPNJ Rules and 
Toll Free Number Rules issues, respectively. The Compliance Officers will be responsible for 
implementing and administering Verizon’s Compliance Plan. 

b) Notice of Consent Decree . Within thirty ( 30) days after the Effective Date, Verizon shall 
notify all directors, officers (including the Compliance Officers), managers, and employees 
responsible for managing and overseeing Verizon’s SAC notice procedures and toll free 
number reservation and assignment of the terms and conditions set forth herein. 


CPNI 

c) June 2010 Settlement Obligations . Paragraph 9(B)-(E) of the June 2010 Settlement is 
hereby incorporated by reference and made a part of this Consent Decree, except for those 
portions of paragraph 9(B)-(E) that are unrelated to SAC notification. 

d) SAC Compliance Review Prior to Material Changes . Beginning sixty (60) days after the 
Effective Date, Verizon shall perform a monthly review of each of its mechanisms to 
disseminate SAC notices to its customers to ensure (1) that such mechanisms in fact are 
disseminating SAC notices as required by the CPNI Rules, and (2) that Verizon employees 
(including employees of Verizon Affiliates) responsible for managing and overseeing 
Verizon’s SAC notice dissemination mechanisms are communicating effectively to all 
necessary personnel any changes to such mechanisms. 

e) CPNI Training . Within sixty' (60) days after the Effective Date, Verizon shall reinforce its 
existing annual CPNI training and implement an SAC Notice Training Program for the 
Verizon employees (including employees of Verizon Affiliates) responsible for managing the 
process by which Verizon SAC notices are distributed to customers, as well as for any 
managers overseeing such employees. At a minimum, Verizon shall do the following: 

i. Modify its training materials to place additional focus on the requirements of Section 
64.2010(f). 
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ii. Conduct training that 

1. Describes the requirements and prohibitions set forth in the CPNI Rules, in 
particular those set forth in Section 64.2010(f) and Section 64.2010(g); and 

2. Addresses the potential internal and regulatory consequences of failing to 
comply with the Commission’s CPM Rules and Verizon's methods and 
procedures concerning CPM. 

iii. Provide the above-described training to new and reassigned employees responsible for 
developing or disseminating SAC notices within forty-five (45) days of when the 
employees assume such responsibilities, provided such date is no less than fifteen (15) 
days following the Effective Date. 

Toll Free Numbers 

f) Remedial Measures . Within ten (10) days of the Effective Date, Verizon shall certify by 
letter to the Commission, directed to the Chief, Telecommunications Consumers Division, that 
as of April 18, 2011. Verizon has implemented changes to the process and procedures of 
Verizon’s RespOrgs to ensure that none of Verizon's RespOrgs reserves or places in working 
status any Toll Free Number unless the Verizon RespOrg has a subscriber for whom it is 
reserving or placing the number in working status. 

g) Toll Free Number Training . Within sixty (60) days of the Effective Date, Verizon shall 
provide training to each Verizon employee (including employees of Verizon Affiliates) who is 
responsible for reserving any Toll Free Numbers or assigning any Toll Free Number to 
working status for Verizon RespOrgs. At a minimum, the training shall accomplish the 
following: 

i. Describe the requirements and prohibitions set forth in the Toll Free Number Rules, in 
particular Section 52.105 and what it means for a RespOrg to have an “actual toll free 
subscriber” when reserving a toll free number or assigning it to working status. 

ii. Address the potential internal and regulatory consequences of failing to comply w ith 
the Commission’s Toll Free Rules and Verizon’s methods and procedures concerning 
toll free numbers. 

iii. Be provided to new and reassigned employees who are responsible for reserving any 
Toll Free Number or assigning any Toll Free Number to working status for Verizon 
RespOrg within forty-five (45) days of when the employees assume their Toll Free 
Numbering responsibilities, provided such date is no less than fifteen (15) days 
following the Effective Date. 


Other Terms 

h) Compliance Reports . Verizon shall submit compliance reports to the Bureau six (6), twelve 
(12), eighteen (18), and twenty-four (24) months after the Effective Date (Compliance 
Reports). 

i. Each Compliance Report shall include a certification by each Compliance Officer, as 
an agent of and on behalf of Verizon, stating that the Compliance Officer has personal 
knowledge that Verizon has established and implemented the Compliance Plan, and 
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after due inquiry is not aware of any instances of noncompliance with the terms and 
conditions of this Consent Decree, including the reporting obligations set forth in 
paragraph 11. 

ii. The Compliance Officer's certification shall be accompanied by a statement 
explaining the basis for such certification and must comply with Section 1.16 of the 
Rules and be subscribed to as true under penalty of perjury in substantially the form 
set forth therein. 

iii. If the Compliance Officer is not able to so certify, the Compliance Officer, as an agent 
of and on behalf of Verizon, shall provide the Commission with a detailed explanation 
of the reason(s) why and describe fully each instance of noncompliance; the steps 
Verizon has taken or will take to remedy such noncompliance, including the schedule 
on which Verizon will take the proposed remedial actions: and the steps Verizon has 
taken or will take to prevent the recurrence of any such noncompliance, including the 
schedule on which Verizon will take such preventive action. 

iv. All Compliance Reports shall be in writing and directed to the Chief, 
Telecommunications Consumers Division, Enforcement Bureau, Federal 
Communications Commission, 445 12th Street, SW, Washington, DC 20554. Verizon 
shall also send an electronic copy of each Compliance Report to 
Donna.Cvrus@fcc.gov and Andra.Cunninghani@Tcc.gov . 

i) Termination . The requirements relating to the Compliance Plan shall expire twenty-four (24) 
months after the Effective Date, except where this Consent Decree specifies a different time 
period. 

11 . Reporting Noncompliance . Verizon shall report any noncompliance with the terms and 
conditions of this Consent Decree (including paragraph 9(B)-(E) in the June 2010 Settlement that is 
incorporated by reference in this Consent Decree as set forth in paragraph 10(c) above), any 
noncompliance with Section 64.2010(f) of the Rules to the extent that such noncompliance is more than an 
anomaly, or any noncompliance with the Toll Free Number Rules, within fifteen (15) business days after 
discovery of such noncompliance. Such reports shall include a detailed explanation of (i) each instance of 
noncompliance, (ii) the steps that Verizon has taken or will take to remedy such noncompliance, (iii) the 
schedule on which Verizon will take the proposed remedial actions, and (iv) the steps that Verizon has 
taken or will take to prevent the recurrence of any such noncompliance. All reports of noncompliance 
shall be submitted to the Chief, Telecommunications Consumers Division, Enforcement Bureau, Federal 
Communications Commission, 445 12th Street, SW, Rm. 4-C224, Washington, DC 20554, with a copy 
submitted electronically to Donna.Cvrus@fcc.gov and Andra.Cunningham@Tcc.gov . The reporting 
obligations set forth in this paragraph shall expire twenty-four (24) months after the Effective Date. In 
addition, beginning on the Effective Date, Verizon shall, at the request of the Bureau, meet with the 
Bureau once each 60-day period during the term of the Compliance Plan to discuss Verizon’s adherence to 
the Compliance Plan and its performance under the CPN1 Rules. Verizon agrees to provide the Bureau 
with information the Bureau requests concerning these topics. 

12. Voluntary Contribution . Verizon agrees that it will make a voluntary contribution to the 
United States Treasury in the amount of nine hundred seventy thousand dollars ($970,000) within thirty 
(30) calendar days after the Effective Date. Verizon shall also send electronic notification of payment to 
Johnny Drake atjohnny.drake@fcc.gov on the date said payment is made. The payment must be made by 
check or similar instrument, wire transfer, or credit card, and must include the NAL/Account number and 
FRN referenced above. Regardless of the form of payment, a completed FCC Form 159 (Remittance 

7 


8100 




Federal Communications Commission 


DA 12-1146 


Advice) must be submitted. 21 When completing the FCC Form 159, enter the Account Number in block 
number 23A (call sign/other ID) and enter the letters ‘’FORF” in block number 24A (payment type code). 
Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission. P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza. St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank at 
(314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza. St. Louis. MO 
63101. 

If you have questions regarding payment procedures, please contact the Financial Operations Group Help 
Desk by phone. 1-877-480-3201, or by e-mail, AR1NOU1R1ESffi fee.gov . 

13. Waivers . Verizon waives any and all rights it may have to seek administrative or judicial 
reconsideration, review, appeal, or stay, or to otherwise challenge or contest the validity of this Consent 
Decree and the Adopting Order, provided the Bureau issues an Adopting Order as defined herein. If either 
Party (or the United States on behalf of the Commission) brings a judicial action to enforce the terms of 
the Adopting Order or Consent Decree, neither Verizon nor the Commission shall contest the validity of 
the Consent Decree or the Adopting Order, and Verizon shall waive any statutory right to a trial de novo. 
Verizon hereby agrees to waive any claims it may otherwise have under the Equal Access to Justice Act. 5 
U.S.C. § 504 and 47 C.F.R. § 1.1501 et seq .. relating to the matters addressed in this Consent Decree. 

14. Subsequent Rule or Order . The Parties agree that if any provision of this Consent 
Decree conflicts with any subsequent Rule or order adopted by the Commission (except an order 
specifically intended to revise the terms of this Consent Decree to which Verizon does not expressly 
consent), such provision will be superseded by such Rule or order. 

15. Successors and Assigns . Verizon agrees that the provisions of this Consent Decree shall 
be binding on its successors, assigns, and transferees. 

16. Final Settlement . The Parties agree and acknowledge that this Consent Decree shall 
constitute a final settlement between the Parties to the CPNI Investigation and the Toll Free Investigation. 

17. Modifications . This Consent Decree cannot be modified or amended without the advance 
written consent of both Parties. 


An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www.fcc.gov/Fonns/FoTni 159/159.pdf. 
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18. Paragraph Headings . The headings of the paragraphs in this Consent Decree are inserted 
for convenience only and are not intended to affect the meaning or interpretation of this Consent Decree. 

19. Section 208 Complaints: Subsequent Investigations . Nothing in this Consent Decree 
shall prevent the Commission or its delegated authority from adjudicating complaints filed pursuant to 
Section 208, of the Act. 47 U.S.C. § 208. against Verizon or its affiliates for alleged violations of the Act, 
or for any other type of alleged misconduct, regardless of when such misconduct took place. The 
Commission’s adjudication of any such complaint will be based solely on the record developed in that 
proceeding. Except as expressly provided in this Consent Decree, this Consent Decree shall not prevent 
the Commission from investigating evidence of noncompliance by Verizon of the Act or the Rules. 

20. Invalidity . In the event that this Consent Decree in its entirety is rendered invalid by any 
court of competent jurisdiction, it shall become null and void and may not be used in any manner in any 
legal proceeding. 

21. Authorized Representative . The individual signing this Consent Decree on behalf of 
Verizon represents and warrants that he or she is authorized by Verizon to execute this Consent Decree 
and to bind Verizon to the obligations set forth herein. The FCC signatory represents that she is signing 
this Consent Decree in her official capacity' and that she is authorized to execute this Consent Decree. 

22. Counterparts . This Consent Decree may be signed in any number of counterparts 
(including by facsimile or scanned form), each of which, when executed and delivered, shall be an 
original, and all of which counterparts together shall constitute one and the same fully executed 
instrument. 

For: Federal Communications Commission 


P. Michele Ellison 
Chief 

Enforcement Bureau 


Date 

For: Verizon 


Kathleen G. Ramsey 
Associate General Counsel 


Date 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 

Spy Shop d/b/a 
IQ Tronics, Inc. 
SpyShopOne.com 
SpyGadgetsShop.com 

Sherman Oaks, CA 


) 

) 

) 

) 

) 

) 

) 


File No.: EB-11 -LA-0113 
Citation No.: C201232900001 


CITATION AND ORDER 


ILLEGAL MARKETING OF SIGNAL JAMMING DEVICES 


Adopted: July 17, 2012 Released: July 18, 2012 

By the Acting District Director, Los Angeles Office, Western Region, Enforcement Bureau: 

I. INTRODUCTION 

1. This is an official CITATION AND ORDER (Citation) issued pursuant to Section 
503(b)(5) of the Communications Act of 1934. as amended (Communications Act),' to Spy Shop d/b/a IQ 
Tronics, Inc., SpyShopOne.com, and SpyGadgetsShop.com (collectively, Spy Shop) for marketing to 
consumers in the United States 2 unauthorized radio frequency devices - specifically cell phone, and 
Global Positioning System (GPS) and other signal jamming devices (collectively, signal jamming 
devices) - in violation of Section 302(b) of the Act, 3 and Sections 2.803 and 15.201(b) of the 
Commission’s rules (Rules). 4 

2. Spy Shop should take immediate steps to come into compliance and to avoid any 
recurrence of this misconduct, including actions such as removing illegal signal jamming devices from 
displays and declining to sell signal jamming devices in the United States. Signal jamming devices pose 
significant risks to public safety and potentially compromise other radio communications services. As 
explained below and as provided in the Communications Act, future violations of the Rules in this regard 
may subject Spy Shop to substantial monetaiy penalties, seizure of equipment, and criminal sanctions. 
Pursuant to Sections 4(i), 4(j), and 403 of the Communications Act; we also direct Spy Shop to confirm 

1 47 U.S.C. § 503(b)(5). 

1 In very limited circumstances and consistent with applicable procurement requirements, retailers may market these 
devices to the U.S. federal government for authorized, official use. See 47 U.S.C. $ 302a(c); see also 47 C.F.R. § 
2.807(d). 

3 47 U.S.C. § 302a(b). 

4 47 C.F.R. §§ 2.803. 15.201(b). 

5 47 U.S.C. S§ 154(0 - 0), 403. 
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within thirty (30) calendar days after the release date of this Citation that it has ceased to market signal 
jamming devices and to provide information concerning its signal jamming device suppliers, distribution 
channels, and sales. 

II. BACKGROUND 

3. Spy Shop claims that it is the “leading distributor of video surveillance, counter- 
surveillance and personal protection equipment,” noting that it “has a broad and diverse range of products 
from leading manufacturers.” b On July 8, 2011, in response to a complaint, an agent from the 
Enforcement Bureau's Los Angeles Office (Los Angeles Office) visited the Spy Shop retail store located 
at 4499 Van Nuys Boulevard, Sherman Oaks. California. The agent observed that Spy Shop had two 
jamming devices on display. The first was a handheld device approximately the size of a package of 
cigarettes, with three external antennas attached to it. The device had no model number but was listed as 
having multi-band (Cellular. Global System for Mobile Communications (GSM), Personal 
Communications Service (PCS) and Long Term Evolution (LTE)) jamming capability with an effective 
jamming radius of 20 meters. It was offered for sale at $299.00. The other device on display was listed 
as a GPS jammer and was in the shape of a car cigarette lighter with an external antenna attached. It also 
had an effective jamming radius of 20 meters and was offered for sale at $99.00. The agent also observed 
a Spy Shop salesman demonstrating the signal jammers to customers in the store. 7 The Spy Shop 
salesman offered to sell the agent signal jamming devices and also informed the agent that other models 
of cell phone and GPS jammers were available from the retail store. 

4. The Los Angeles Office agent later visited Spy Shop's online store, 
www.SpyShopOne.com, and observed that Spy Shop has marketed via the Internet within the past several 
months cell and GPS jamming devices to consumers in the United States. 8 Specifically, the agent 
observed Spy Shop marketing various models of signal jamming devices including the two described 
above - i.e ., a “GPS Jammer,” 9 “Small GPS Jammer” 10 and “IQP1020, Portable Cellular Phone 
Jammer.’* 11 The devices marketed were small and portable, and were offered for sale for prices ranging 
from $99.99 to $279.99. 

III. APPLICABLE LAW AND VIOLATIONS 

5. Federal law prohibits the marketing and operation of signal jamming devices in the 
United States and its territories. Section 333 of the Communications Act states that “[n]o person shall 
willfully or maliciously interfere with or cause interference to any radio communications of any station 


See http://spvshoponc.com/ahoul-us-t-2.html (last visited July 12. 2012) (listing location in Sherman Oaks, 
California). 

7 We warn Spy Shop that it is a violation of federal law to use a cell or GPS jammer or any other type of dev ice that 
blocks, jams or interferes with authorized communications, as well as to import, advertise, sell, or ship such a 
device. See 47 U.S.C. § 333 (prohibiting willful or malicious interference with the radio communications of any 
station licensed or authorized under the Communications Act or operated by the United States Government); 47 
U.S.C. § 301 (requiring persons operating or using radio transmitters to be licensed or authorized under the 
Communications Act and the Commission's rules). 

8 See http://spyshopone.com/spy-gadgets-more-jammers-c-25_56.html (last visited July 12, 2012). 

° See http://spyshopone.com/gps-jammer-p-297.html (last visited July 12, 2012) (claiming that the main function of 
the device is as a “GPS Frequency Jammer’' that works in the “1500-1600 MHz" band). 

10 See http://spyshopone.com/small-gps-jamrner-p-431.html (last visited July 12. 2012) (specifying the frequency as 
“GPS LI System (1450-1600 MHz). 

11 See http://spvshoponc.com/iqp 1020-p-550.htm l (last visited July 12. 2012) (noting a “range up to 10 ft”). 
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licensed or authorized by or under this Act or operated by the Lnited States Government. 7 ’ 12 In addition. 
Section 302(b) of the Communications Act provides that “[n]o person shall manufacture, import, sell, 
offer for sale, or ship devices or home electronic equipment and sy stems, or use devices, which fail to 
comply with regulations promulgated pursuant to this section.” 3 

6. The applicable implementing regulations for Section 302(b) are set forth in Sections 
2.803, 15.201 and 15.3(o) of the Rules. 14 Section 2.803(a)( 1) of the Rules provides that: 

no person shall sell or lease, or offer for sale or lease (including advertising for sale or 
lease), or import, ship, or distribute for the purpose of selling or leasing or offering for 
sale or lease, any radio frequency device unless ... [i]n the case of a device subject to 
certification, such device has been authorized by the Commission in accordance with the 
rules in this chapter and is properly identified and labeled as required by § 2.925 and 
other relevant sections in this chapter. 15 

Additionally, Section 2.803(g) of the Rules provides in relevant part that: 

[RJadio frequency devices that could not be authorized or legally operated under the 
current rules ... shall not be operated, advertised, displayed, offered for sale or lease, sold 
or leased, or otherwise marketed absent a license issued under part 5 of this chapter or a 
special temporary authorization issued by the Commission. 16 

7. Pursuant to Section 15.201(b) of the Rules, 17 intentional radiators 18 like signal jamming 
devices cannot be marketed in the United States or its territories unless they have first been authorized in 
accordance with the Commission’s certification procedures. Section 2.803(e)(4) of the Rules defines 
“marketing” as the “sale or lease, or offering for sale or lease, including advertising for sale or lease, or 
importation, shipment or distribution for the purpose of selling or leasing or offering for sale or lease.” 19 

8. Signal jamming devices, however, cannot be certified or authorized because their primary' 
purpose is to block or interfere with authorized radio communications. As noted above, use of such a 
device is clearly prohibited by Section 333 of the Communications Act. 20 Thus, signal jamming devices 
such as those offered by Spy Shop cannot comply with the FCC's technical standards and therefore 
cannot be marketed lawfully in the United States. 21 

9. Spy Shop has illegally marketed and continues to market signal jammers to consumers in 
the U.S. and its territories. As detailed above, on July 8, 2011, a Spy Shop salesman offered for sale 
signal jamming devices to agents from the Los Angeles Office in its retail store located at 4499 Van Nuys 

12 47 U.S.C. § 333. 

13 47 U.S.C. § 302a(b). 

14 47 C.F.R. §§ 2.803, 15.201. and 15.3(c). 

15 47 C.F.R. § 2.803(a)(1). 

16 47 C.F.R. § 2.803(g). 

17 47 C.F.R. § 15.201(b). 

18 An ’‘intentional radiator" is a “dev ice that intentionally generates and emits radio frequency energy by radiation or 
induction.” 47 C.F.R. § 15.3(o). 

” 47 C.F.R. § 2.803(e)(4). 

2 " 47 U.S.C. § 333. 

21 See supra note 2. 
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Boulevard, Sherman Oaks, California. As recently as July 12, 2012, Spy Shop also has offered for sale 
signal jamming devices through its online store. 22 In fact, the devices marketed were expressly identified 
as jammers, 23 and the product information and specifications variously touted the devices as “small,” 
“portable,” and “easy to conceal.” 24 SpyShopOne.com also includes “Jammers” as a quick link on its 
navigation menu—presumably to more prominently display those products and make them easier for 
consumers to locate. In addition, we observed no statements or notices on the website indicating that Spy 
Shop, a U.S.-based retailer, would refuse to sell its signal jamming devices to unauthorized purchasers in 
the United States or its territories or would decline to complete any sales transactions originating with 
such consumers. To the contrary, it is clear that these devices were offered for sale to consumers in the 
United States. Spy Shop offers its website customers ground shipping in the United States as well as free 
store pickup at its Sherman Oaks location during regular business hours. 25 

10. Accordingly, we find that Spy Shop has violated Section 302(b) of the Communications 
Act and Sections 2.803 and 15.201(b) of the Rules by marketing in the United States radio frequency 
devices that are not eligible for certification. We therefore issue this Citation to Spy Shop for violating 
the Rules and the Communications Act as discussed above. Spy Shop should take immediate steps to 
ensure that it does not continue to market these signal jamming devices or other signal jamming devices. 
This may include actions such as removing illegal signal jamming devices from its online websites and 
other displays, voluntarily surrendering existing inventory, and declining to sell signal jamming devices 
to consumers in the United States. 26 

IV. FUTURE COMPLIANCE 

11. If, after receipt of this Citation, Spy Shop violates the Communications Act or the Rules 
by marketing unauthorized radio frequency devices within the United States or its territories or otherwise 
engaging in conduct of the type described herein, the Commission may impose monetary forfeitures of up 
to $16,000 for each such violation or, in the case of a continuing violation, the Commission may impose 
monetary forfeitures of up to $16,000 for each day of such continuing violation up to a maximum 
forfeiture of $112,500 for any single act or failure to act. 27 For instance, the Commission could impose 
separate forfeitures for each signal jamming device sold and/or for each day on which a signal jamming 
device is advertised or otherwise offered for sale. In addition, violations of the Communications Act or 
the Rules also can result in seizure of equipment through in rent forfeiture actions, 28 as well as criminal 
sanctions, including imprisonment. 29 


22 See supra para. 4 and accompanying notes. 

23 See supra note 7. 

24 See supra notes 8-10. 

25 See SpyShopOne.com Terms and conditions, noting that ‘‘Most orders are shipped via UPS Ground service.'* 
available at http://sDvshoponc.com/tenns-and-conditions-i-l.html . We note that UPS only offers “UPS Ground” 
service within the United States and its territories. See 

http://vvAVw.ups.com/content/us/en/shippimz/timc/service/ground.html?srch pos-2&srch nhr--ups*-gmund (staling 
the serv ice area as “all 50 states and Puerto Rico”). 

26 Id. 

17 See 47 U.S.C. §§ 401, 501, 503: 47 C.F.R. § 1.80(b)(4). These amounts are subject to further adjustment for 
inflation (see 47 C.F.R. § 1.80(b)(6)). and the forfeiture amount applicable to any violation will be determined based 
on the statutory amount designated at the time of the v iolation. 

28 See 47 U.S.C. §510. 

^ See id. §§ 401,501. 
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12. In addition to providing the required information described in paragraph 16 below, Spy 
Shop may respond to this Citation within thirty (30) calendar days after the release date of this Citation 
either through (1) a personal interview at the closest FCC office, or (2) a written statement. Any written 
statement should specify the actions taken by Spy Shop to ensure that it does not violate the 
Communications Act or the Commission's rules governing the marketing of signal jamming devices and 
other radio frequency devices in the future. Please reference file number EB-11-LA-0113 when 
corresponding with the Commission. 

13. Under the Privacy Act of 1974, any statement or information provided by you may be 
used by the Commission to determine if further enforcement action is required. 30 Any knowingly or 
willfully false statement, or concealment of any material fact, made in reply to this Citation is punishable 
by fine or imprisonment. 31 Please also note that Section 1.17 of the Rules requires that you provide 
truthful and accurate statements to the Commission. 32 

V. CONTACT INFORMATION 

14. The closest FCC Office is the Los Angeles District Office in Cerritos, California. Spy 
Shop may contact Paul Oei by telephone, 562-860-7474, to schedule a personal interview, which must 
take place within thirty (30) calendar days after the release date of this Citation. Spy Shop also should 
send any written statement within thirty (30) calendar days after the release date of this Citation to: 

Paul Oei 

Federal Communications Commission 
Los Angeles Office 
18000 Studebaker Road, Suite 660 
Cerritos, CA 90703 

Re: EB-1 l-LA-0113 


15. Reasonable accommodations for people with disabilities are available upon request. 
Include a description of the accommodation you will need including as much detail as you can. Also 
include a way we can contact you if we need more information. Please allow at least five (5) business 
days advance notice; last minute requests will be accepted, but may be impossible to fill. Send an e-mail 
to fcc504ffifcc.gov or call the Consumer & Governmental Affairs Bureau: 

For sign language interpreters, CART, and other reasonable accommodations: 

202-418-0530 (voice). 202-418-0432 (tty); 

For accessible format materials (braille, large print, electronic files, and audio format): 

202-418-0531 (voice), 202-418-7365 (tty). 


*' See Privacy Act of!974. 5 U.S.C. § 552a(cX3). 

31 See 18U.S.C. § 1001 etseq. 

32 47 C.F.R. § 1.17 (**... no person subject to this rule shall: (1) In any written or oral statement of fact, intentionally 
provide material factual information that is incorrect or intentionally omit material information that is necessary to 
prevent any material factual statement that is made from being incorrect or misleading: and (2) In any written 
statement of fact, provide material factual information that is incorrect or omit material information that is necessary 
to prevent any material factual statement that is made from being incorrect or misleading without a reasonable basis 
for believing that any such material factual statement is correct and not misleading.^). 
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VI. REQUEST FOR INFORMATION 

16. Pursuant to Sections 4(i), 4(j), and 403 of the Communications Act, 33 Spy Shop is 
directed to provide the information requested in non-public Appendix A attached hereto within thirty (30) 
calendar days after the release date of this Citation. The request for information concerns Spy Shop's 
signal jamming suppliers and sales as well as the disposition of its signal jamming device inventory. A 
failure to respond, or an inadequate, incomplete, or misleading response, may subject Spy Shop to 
additional sanctions. 34 

VII. ORDERING CLAUSES 

17. IT IS ORDERED that pursuant to Sections 4(i), 4(j), and 403 of the Communications 
Act, Spy Shop must provide the information requested in paragraph 15 and non-public Appendix A to this 
Citation and Order. The response to the Request for Information must be provided in the manner 
indicated herein and must be received by the FCC within thirty (30) calendar days after the release date 
of this Citation and Order. 

18. IT IS FURTHER ORDERED that a copy of this Citation and Order shall be sent both 
by First Class U.S. Mail and Certified Mail, Return Receipt Requested to Spy Shop at 4499 Van Nuys 
Blvd., Sherman Oaks, California 91403. 


FEDERAL COMMUNICATIONS COMMISSION 


Paul Oei 

Acting District Director 
Los Angeles Office 
Western Region 
Enforcement Bureau 


33 47 U.S.C. §§ 154(i), 1540). 403. 

34 See, e.g., SBC Communications, Inc., Apparent Liability for Forfeiture, Forfeiture Order. 17 FCC Red 7589. 
7599-7600, paras. 23-28 (2002) ($100,000 forfeiture for egregious and intentional misconduct, i.e., refusing to attest 
to truthfulness and accuracy of responses to a Letter Inquiry (LOI)); Connect Paging. Inc. d b. a Get A Phone, 
Forfeiture Order, 22 FCC Red 15146 (Enf. Bur. 2007) ($4,000 forfeiture for failure to respond to an LOI); 
BigZoo.Com Corporation , Order of Forfeiture, 20 FCC Red 3954 (Enf. Bur. 2005) ($20,000 forfeiture for failure to 
respond to a USF LOI); Donald W. Kaminski, Jr., Forfeiture Order, 18 FCC Red 26065 (Enf. Bur. 2003) ($4,000 
forfeiture for failure to respond to an LOI): World Communications Satellite Systems, Inc.. Notice of Apparent 
Liability for Forfeiture. 18 FCC Red 18545 (Enf. Bur. 2003) ($10,000 forfeiture for a non-responsive reply to an 
LOI): Digital Antenna. Inc., Sunrise. Florida, Notice of Apparent Liability for Forfeiture, 23 FCC Red 7600 
(Spectrum Enf. Div., Enf. Bur. 2007) ($11,000 forfeiture for failure to provide complete responses to an LOI). 


8108 







PUBLIC NOTICE 


Federal Communications Commission 
445 12* St., S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Fax-On-Demand 202 / 418-2830 
TTY 202/418-2555 
Internet http.//www fee gov 
ftp. fee gov 


DA 12-1148 
Released: July 18, 2012 

WIRELINE COMPETITION BUREAU ANNOUNCES CARRY-FORWARD 
OF UNUSED SCHOOLS AND LIBRARIES UNIVERSAL SERVICE FUNDS 
FOR FUNDING YEAR 2012 

CC Docket No. 02-6 

Pursuant to section 54.709(a)(3) of the Comm ission's rules, 1 on April 26, 2012, the Universal 
Service Administrative Company (USAC) submitted projections of demand and administrative expenses 
for the federal Universal Service Fund for the third quarter of 2012. 2 According to USAC’s projections, 
$400 million in unused funds from funding years 2003-2010 is available to carry forward to increase 
disbursements to schools and libraries via the E-rate program, more formally known as the schools and 
libraries universal service program. 3 In addition, while preparing projections of demand and 
administrative expenses for the federal Universal Service Fund for the fourth quarter of 2012, USAC 
identified another $650 million available to be carried forward, for a total of $1,050 billion in funding 
available for funding year 2012. 4 Section 54.507(a)(3) of the Commission’s rules states that w [a]ll funds 
collected that are unused shall be carried forward into subsequent funding years for use in the [E-rate 
program] in accordance with the public interest and notwithstanding the annual cap.” s 

Consistent with the Commission’s rules, the Wireline Competition Bureau announces that $1.050 
billion in unused funds will be carried forward to increase disbursements to schools and libraries in 
funding year 2012 in excess of the annual cap. 6 


1 47 C.F.R. § 54.709(a)(3). 

2 See Federal Universal Service Support Mechanisms Fund Size Projections for Third Quarter 2012. available at 
http://\vww.usac.org/about f tools/fcc. / filings/2012/Q3/USAC%203Q2012%20rcdcral%20l 'nivcrsal?o20Scrv icc%20 
Mcchanism%20()uartcrlv%20Dcmai)d <> /o2()lilinc.pdf . 

3 Id. at 38. 

4 Letter from Richard A. Belden. Chief Operating Officer, USAC, to Julie Veach. Chief, Wireline Competition 
Bureau. FCC (dated July 10. 2012), available at hup://apns.fcc.gov/ecfs/doeument / vicw?id T:: 7021985425 . USAC’s 
Universal Service Support Mechanism Fund Size Projections for the Fourth Quarter 2012 is due to be submitted to 
the Commission Aug. 2, 2012. Id. 

5 47 C.F.R. § 54.507(a)(3). See also Schools and Libraries Universal Service Support Mechanism , CC Docket No. 
02-6. TTiird Report and Order and Second Further Notice of Proposed Rulemaking. 18 FCC Red 26912, 26933-35, 
paras. 52-57 (2003) (amending section 54.507(a) of the Commission's rules). 

6 ITie 2012 funding year for purposes of the schools and libraries cap is July I, 2012 to June 30, 2013. See 47 
C.F.R. § 54.507(b). 
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For further information, please contact James Bachtell, Wireline Competition Bureau at (202) 
418-7400 or TTY (202) 418-0484. 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of 

JMK Communications Inc. 

Licensee of Station WPWC( AM) 

Dumfries. Virginia 


) 

) 

) File No.: EB-11-CF-0110 
) NAL/Acct. No.: 201232340001 
) FRN No: 0007309503 
) Facility ID: 25995 
) 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


Adopted: July 17, 2012 Released: July 18. 2012 

By the District Director, Columbia Office, Northeast Region, Enforcement Bureau: 

I. INTRODUCTION 

I. In this Notice of Apparent Liability for Forfeiture and Order (TsIAL). we find that JMK 
Communications Inc. (JMK), licensee of AM Station WPWC, in Dumfries, Virginia (Station), apparently 
willfully and repeatedly violated Section 73.49 of the Commission’s rules (Rules) 1 by failing to enclose the 
Station’s antenna structures within effective locked fences or other enclosures. We conclude that JMK is 
apparently liable for a forfeiture in the amount of seven thousand dollars ($7,000). We further direct JMK 
to submit, no later than thirty (30) calendar days from the release date of this NAL, a written statement 
signed under penalty of perjury stating that the Station is now in compliance with Section 73.49 of the 
Rules. 


II. BACKGROUND 

2. On September 2, 2011, in response to a complaint, an agent from the Enforcement Bureau's 
Columbia Office inspected the Station’s four-tower array in Dumfries, Virginia. 2 All four antenna structures 
have radio frequency potential at their base. The agent observed that one of the antenna structures had no 
fencing at all around the base of the structure, while the other three antenna structures had only partial 
fencing around their bases, thereby allowing unrestricted access to all the structures. The level of 
deterioration observed by the agent indicated that the fences had been in that condition for a significant 
period of time. The agent also observed that there was no perimeter fence around the property where the 
antenna structures were located. 

III. DISCUSSION 

3. Section 503(b) of the Communications Act of 1934, as amended (Act), provides that any 
person who willfully or repeatedly fails to comply substantially with the terms and conditions of any license, 
or willfully or repeatedly fails to comply with any of the provisions of the Act or of any rule, regulation, or 

1 47 C.F.R. § 73.49. 

2 At the time of the inspection, the antenna structure registration numbers were not posted at the base of the 
structures. The agent later determined that the following registration numbers are associated with the Station’s 
antenna structures: 1022267, 1022268, 1022269, and 1022270. 
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order issued by the Commission thereunder, shall be liable for a forfeiture penalty. 3 Section 312(fX 1) of the 
Act defines “willful” as the “conscious and deliberate commission or omission of [any] act irrespective of 
any intent to violate” the law. 4 The legislative history to Section 312(f)( 1) of the Act clarifies that this 
definition of willful applies to both Sections 312 and 503(b) of the Act, 5 and the Commission has so 
interpreted the term in the Section 503(b) context. 6 The Commission may also assess a forfeiture for 
violations that are merely repeated, and not willful. 7 The term “repeated” means the commission or 
omission of such act more than once or for more than one day. 8 


A. Failure to Enclose the Antenna Structure Within an Effective Locked Fence 

4. The evidence in this case is sufficient to establish that JMK violated Section 73.49 of the 
Rules. Section 73.49 of the Rules requires that antenna structures having radio frequency potential at the 
base must be enclosed within effective locked fences or other enclosures. 0 On September 2,2011, agents 
from the Columbia Office observed that one of the Station’s antenna structures had no fencing and the other 
three antenna structures had only partial fencing. Based on the degree of deterioration, agents concluded 
that the fences had been in disrepair for an extended period of time. Agents also did not observe a perimeter 
fence. Accordingly, based on the evidence before us, we find that JMK apparently willfully and repeatedly 
violated Section 73.49 of the Rules by failing to enclose the Station's antenna structures within effective 
locked fences or other enclosures. 

B. Proposed Forfeiture and Reporting Requirement 

5. Pursuant to the Commission's Forfeiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for failure to maintain an effective AM tower fence is $7,000.'° In assessing the 
monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(bX2)(E) of the Act, which include the nature, circumstances, extent, and gravity of the violations, and 


3 47 O.S.C. § 503(b). 

4 47 U.S.C.§ 312(0(1). 

5 H.R. Rep. No. 97-765, 97 th Cong. 2d Sess. 51 (1982) ('This provision [inserted in Section 312] defines the terms 
'willful’ and ‘repeated’ for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 
.... As defined),] ... ‘willful’ means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. ‘Repeated’ means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503, and are consistent with 
the Commission’s application of those terms . . ..’"). 

6 See. e.g.. Application for Review of Southern California Broadcasting Co.. Memorandum Opinion and Order. 6 
FCC Red 4387, 4388 (1991), recons denied. 7 FCC Red 3454 (1992). 

7 See. e.g., Callais Cahlevision. Inc., Notice of Apparent Liability for Monetary Forfeiture, 16 FCC Red 1359. 1362, 
para. 10 (2001) ( Callais Cahlevision , Inc. ) (proposing a forfeiture for, inter alia . a cable television operator's 
repeated signal leakage). 

* Section 312(0(2) of the Act, 47 U.S.C. § 312(0(2), which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act, provides that "|t]he term 'repeated', when used with reference to the 
commission or omission of any act, means the commission or omission of such act more than once or, if such 
commission or omission is continuous, for more than one day.” See Callais Cahlevision, Inc., 16 FCC Red at 1362. 

9 47 C.F.R. § 73.49. 

10 The Commission's Forfeiture Policy Statement and Amendment of Section 1.80 of the Rules to Incorporate the 
Forfeiture Guidelines. Report and Order, 12 FCC Red 17087 (1997) (Forfeiture Policy Statement), recon. denied, 

15 FCC Red 303 (1999); 47 C.F.R. § 1.80. 
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with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other 
such matters as justice may require. 11 Apply ing the Forfeiture Policy Statement , Section 1.80 of the Rules, 
and the statutory factors to the instant case, we conclude that JMK is apparently liable for a forfeiture in the 
amount of $7,000. 12 

6. We direct JMK to submit a statement, pursuant to Section 1.16 of the Rules 11 signed under 
penalty of perjury by an officer or director of JMK stating that it is now in compliance with Section 73.49 of 
the Rules. 

IV. ORDERING CLAUSES 

7. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204(b), 0.311,0.314 and 1.80 of the Commission's rules, 
JMK Communications Inc. is hereby NOTIFIED of this APPARENT LIABILITY FOR A 
FORFEITURE in the amount of seven thousand dollars ($7,000) for violations of Section 73.49 of the 
Rules. 14 


8. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission’s rules 
within thirty (30) days of the release date of this Notice of Apparent Liability for Forfeiture and Order, JMK 
Communications Inc. SHALL PAY the full amount of the proposed forfeiture or SHALL FILE a written 
statement seeking reduction or cancellation of the proposed forfeiture. 

9. IT IS FURTHER ORDERED that JMK Communications Inc. SHALL SUBMIT a 
written statement as described in paragraph 6 within thirty (30) calendar days of the release date of this 
Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission, Enforcement Bureau, Northeast Region, Columbia Office. 9200 Farm 
House Lane, Columbia, Maryland 21046 and include the NAL/Acct. No. referenced in the caption. JMK 
Communications, Inc. shall also e-mail the written statement to NER-ResponsefiTcc.gov . 

10. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. JMK shall also send 
electronic notification on the date said payment is made to NER-Response@fcc.gov . Regardless of the 
form of payment, a completed FCC Form 159 (Remittance Advice) must be submitted. 15 When 
completing the FCC Form 159, enter the Account Number in block number 23 A (call sign/other ID) and 
enter the letters “FORF” in block number 24A (payment type code). Below are additional instructions 
you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 

Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 


11 47 U.S.C. § 503(b)(2)(F). 

12 See, e g.. Patrick H. Sickafus. Notice of Apparent Liability for Forfeiture, 26 FCC Red 6818 (Enf. Bur. 2011) 
(proposing $7,000 base forfeiture for failure to maintain effective locked fences surrounding two antenna structures 
in a three-tower array) (forfeiture paid). 

‘'47C.F.R. § 1.16. 

14 47 U.S.C. § 503(b), 47 C.F.R. §§ 0.111. 0.204(b), 0.311,0.314. 1.80, 73.49. 

15 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www.fcc.gov/Forms/Fonn 159/159.pdf. 
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GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis. MO 
63101. 

11. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W.. Room 1- 
A625, Washington, D.C. 20554.'* If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARINQUlRlES@fcc.gov. 

12. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.80(f)(3) and 1.16 of the Rules. 17 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, Northeast Region, Columbia Office. 9200 Farm House Lane, 

Columbia, Maryland 21046 and include the NAL/Acct. No. referenced in the caption. JMK 
Communications Inc. also shall e-mail the written response to NF.R-Responsefa)fcc.gov . 

13. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (“GAAP"); or (3) 
some other reliable and objective documentation that accurately reflects the petitioner's current financial 
status. Any claim of inability to pay must specifically identify the basis for the claim by reference to the 
financial documentation submitted. 

14. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and first class mail, to 
JMK Communications Inc.. 4525 Wilshire Boulevard, Los Angeles, California 90010. 


FEDERAL COMMUNICATIONS COMMISSION 


Salomon Satche 
District Director 
Columbia Office 
Northeast Region 
Enforcement Bureau 


16 See 47 C.F.R. § 1.1914. 

17 47 C.F.R. §$ 1.16, 1.80(f)(3). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of ) 

) 

Super Towers, Inc. ) File No.: EB-I l-TP-0142 

) NAL/Acct. No.: 201232700006 

Owner of Antenna Structure Number 1027587 ) FRN: 0019442458 

Bonita Springs. Florida ) 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


Adopted: July 18,2012 Released: July 18,2012 

By the District Director, Tampa Office, South Central Region. Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (N AL), we find that Super 
Towers, Inc. (Super Towers), owner of antenna structure number 1027587 (the Antenna Structure), in 
Bonita Springs. Florida, apparently willfully and repeatedly violated Section 303(q) of the 
Communications Act of 1934, as amended (Act), and Sections 17.47(a), 17.48(a), and 17.51(a) of the 
Commission’s rules (Rules) 1 by failing to (1) exhibit red obstruction lighting from sunset to sunrise, (2) 
notify the Federal Aviation Administration (FAA) of a known lighting outage, and (3) monitor the 
antenna structure lighting on a daily basis. We conclude that Super Towers is apparently liable for a 
forfeiture in the amount of ten thousand dollars ($10,000). In addition, we direct Super Towers to submit, 
no later than thirty (30) calendar days from the date of this N AL, a statement signed under penalty of 
perjury stating that it complies with the Commission’s antenna structure lighting, notification, and 
monitoring requirements. 

II. BACKGROUND 

2. Antenna structure number 1027587 is 223.7 meters in overall height above ground and is 
required to be painted and lighted. 2 On December 8, and again on December 15, 2011, in response to a 
complaint, an agent from the Enforcement Bureau's Tampa Office (Tampa Office) inspected the Antenna 
Structure after sunset and observed that the top red obstruction light was not lighted. 3 On December 8, 
2011, the agent contacted the FAA and determined that Super Towers had not notified the FAA of the 
light outage. 4 


1 47 U.S.C. § 303(q); 47 C.F.R. §§ 17.47(a). 17.48(a), 17.51(a). 

2 See 47 C.F.R. § 17.21(a) (requiring antenna structures more than 60.96 meters in height above the ground to be 
painted and lighted). See also Antenna Structure Registration database for antenna structure number 1027587. 

3 Local sunset time was 5:34 p.m. EST. 

4 An agent from the Tampa Office notified the FAA of the lighting outage and the FAA issued a Notice to Airmen 
(NOTAM) for the Antenna Structure on December 8. 2011. 
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3. On December 16. 2011, an agent from the Tampa Office telephoned Super Towers and 
spoke with its contract engineer/on scene representative. The contract engineer stated that Super Towers 
learned of the light outage on the Antenna Structure on December 15, 2011 from a tenant on the structure. 
Super Towers also stated that (1) the structure did not have an alarm system to monitor the lights, (2) it 
relied on an “unreliable local” to observe the lights on a daily basis, and (3) it had not contacted the FAA 
concerning the light outage. 

III. DISCUSSION 

4. Section 503(b) of the Act provides that any person who willfully or repeatedly fails to comply 
substantially with the terms and conditions of any license, or willfully or repeatedly fails to comply with any 
of the provisions of the Act or of any rule, regulation, or order issued by the Commission thereunder, shall be 
liable for a forfeiture penalty. 5 Section 312(f)(l) of the Act defines “willful” as the “conscious and deliberate 
commission or omission of [any] act, irrespective of any intent to violate” the law. 6 The legislative history’ to 
Section 312(f)(1) of the Act clarifies that this definition of willful applies to both Sections 312 and 503(b) of 
the Act, 7 and the Commission has so interpreted the term in the Section 503(b) context. 8 The Commission 
may also assess a forfeiture for violations that are merely repeated, and not willful. 9 The term “repeated” 
means the commission or omission of such act more than once or for more than one day. 10 

A. Failure to Monitor and Exhibit Required Obstruction Lighting on the Antenna 
Structure and Notify the FAA of the Lighting Outage 

5. Section 303(q) of the Act states that antenna structure owners shall maintain the painting 
and lighting of antenna structures as prescribed by the Commission. 11 Section 17.51(a) of the Rules states 
that “[a]ll red obstruction lighting shall be exhibited from sunset until sunrise unless otherwise 
specified.” 12 Section 17.47(a) of the Rules states that owners of antenna structures “(1) shall make an 
observation of the antenna structure’s lights at least once each 24 hours either visually ... to insure that 
all such lights are functioning properly as required; or alternatively (2) shall provide and properly 
maintain an automatic alarm system designed to detect any failure of such lights and to provide indication 


5 47 U.S.C. § 503(b). 

6 47 U.S.C. §312(0(1). 

7 H.R. Rep. No. 97-765, 97 th Cong. 2d Sess. 51 (1982) (“This provision [inserted in Section 312J defines the terms 
‘willful’ and 'repeated’ for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 

_As defined^]... 'willful’ means that the licensee knew that he was doing the act in question, regardless of 

whether there was an intent to violate the law. 'Repeated’ means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ’continuous" would depend upon the circumstances in each 
case. The definitions are intended primarily to clarity the language in Sections 312 and 503, and are consistent with 
the Commission’s application of those terms ....”). 

* See, e.g.. Application for Review of Southern California Broadcasting Co., Memorandum Opinion and Order, 6 
FCC Red 4387. 4388 (1991), recons, denied, 7 FCC Red 3454 (1992). 

9 See. e.g., Callais C.ablevision, Inc., Notice of Apparent Liability for Monetary Forfeiture, 16 FCC Red 1359. 1362, 
para. 10 (2001) ( Callais Cablevision, Inc.) (proposing a forfeiture for. inter alia, a cable television operator’s 
repeated signal leakage). 

10 Section 312(f)(2) of the Act. 47 U.S.C. § 312(f)(2). which also applies to violations for w hich forfeitures are 
assessed under Section 503(b) of the Act. provides that “(t]hc term ‘repeated’, when used with reference to the 
commission or omission of any act means the commission or omission of such act more than once or, if such 
commission or omission is continuous, for more than one day.” See Callais Cablevision. Inc.. 16 FCC Red at 1362. 

11 47 U.S.C. § 303(q). 

12 47 C.F.R. § 17.51(a). 
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of such failure to the owner." 13 Section 17.48(a) of the Rules states that owners of antenna structures 
“shall report immediately by telephone or telegraph to the nearest Flight Service Station or office of the 
Federal Aviation Administration any observed or otherwise known extinguishment or improper 
functioning of any top steady burning light or any flashing obstruction light, regardless of its position on 
the antenna structure, not corrected within 30 minutes ... ."‘ 4 

6. On December 8, and again on December 15, 2011, an agent from the Tampa Office 
observed that the required top red obstruction light on the Antenna Structure was extinguished after 
sunset. During a telephone conversation with an agent on December 16, 2011, Super Towers admitted 
that (1) it had learned of the light outage on the previous day, (2) it was not observing the structure’s 
lights once every 24 hours and had no automatic alarm system, and (3) it had not previously notified the 
FA A of the outage. Based on the evidence before us, we find that Super Towers apparently willfully and 
repeatedly violated Section 303(q) of the Act and Sections 17.47(a), 17.48(a) and 17.51(a) of the Rules by 
failing to (1) exhibit all required red obstruction lighting from sunset to sunrise on the Antenna Structure, 
(2) report the light outage to the FA A, and (3) monitor the Antenna Structure’s lights as required. 

B. Proposed Forfeiture Amount and Reporting Requirement 

7. Pursuant to the Commission’s Forfeiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for failing to comply with prescribed lighting and marking is $10,000. 15 In 
assessing the monetary forfeiture amount, we must also take into account the statutory factors set forth in 
Section 503(b)(2)(E) of the Act, which include the nature, circumstances, extent, and gravity of the 
violations, and with respect to the violator, the degree of culpability, any history of prior offenses, ability 
to pay, and other such matters as justice may require. 16 Applying the Forfeiture Policy Statement , Section 
1.80 of the Rules, and the statutory factors to the instant case, we conclude that Super Towers is 
apparently liable for a total forfeiture in the amount of $10,000. 

8. We direct Super Towers to submit a written statement, pursuant to Section 1.16 of the 
Rules, 17 signed under penalty of perjury by an officer or director of Super Towers, stating that the lights 
on the Antenna Structure have been restored, including the date of restoration, or setting forth the 
timeframe for when the lights on the Antenna Structure will be repaired or replaced. Super Towers shall 
also certify that it will notify the FAA to ensure a NOTAM remains in place until the antenna structure 
lights are restored. In addition. Super Towers shall state that it now complies, or describe the steps it will 
take to comply, with the Section 17.47 monitoring requirements. This statement must be provided to the 
Tampa Office at the address listed in paragraph 11 within thirty (30) calendar days of the release date of 
this NAL. 

IV. ORDERING CLAUSES 

9. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111, 0.204,0.311, 0.314 and 1.80 of the Commission’s rules. 
Super Towers, Inc. is hereby NOTIFIED of this APPARENT LIABILITY FOR A FORFEITURE in 

13 47 C.F.R. § 17.47(a). 

14 47 C.F.R. § 17.48(a). 

15 The Commission's Forfeiture Policy Statement and Amendment of Section 1.80 of the Rules to Incorporate the 
Forfeiture Guidelines . Report and Order. 12 FCC Red 17087 (1997) (Forfeiture Policy Statement), recons, denied, 

15 FCC Red 303 (1999); 47 C.F.R. § 1.80. 

16 47 U.S.C. 8 503(b)(2)(E). 

7 47 C.F.R. § 1.16. 
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the amount of ten thousand dollars ($10,000) for violations of Section 303(q) of the Act and Sections 
17.47(a), 17.48(a), and 17.51(a) of the Commission’s rules. 18 

10. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission’s rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Super Towers, Inc., SHALL PAY the full amount of the proposed forfeiture or SHALL FILE a 
written statement seeking reduction or cancellation of the proposed forfeiture. 

11. IT IS FURTHER ORDERED that Super Towers. Inc. SHALL SUBMIT a statement as 
described in paragraph 8 to the Tampa Office within thirty (30) calendar days of the release date of this 
Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission, Enforcement Bureau, South Central Region, Tampa Office, 4010 West 
Boy Scout Blvd. Suite 425, Tampa, Florida, 33607. Super Towers, Inc. shall also e-mail the written 
statement to SCR-Response@fcc.gov . 

12. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Super Towers, Inc. 
shall also send electronic notification on the date said payment is made to SCR-Response@fcc.gov . 
Regardless of the form of payment, a completed FCC Form 159 (Remittance Advice) must be 
submitted. 19 When completing the FCC Form 159, enter the Account Number in block number 23A (call 
sign/other ID) and enter the letters “FORF” in block number 24A (payment type code). Below are 
additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis. MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

13. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations. Federal Communications Commission, 445 12th Street, S.W., Room I- 
A625. Washington, D.C. 20554. 20 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNQUlRIES@fcc.gov . 


l * 47 U.S.C. $§ 303(q), 503(b); 47 C.F.R. §§ 0.111, 0.204. 0.311, 0.314. 1.80, 17.47(a), 17.48(a). 17.51(a). 

lv An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www.fcc.gov/Form s/Form 159/159.pdf. 

20 See 47 C.F.R. § 1.1914. 
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14. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.80(f)(3) and 1.16 of the Rules. 21 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, South Central Region, Tampa Office. 4010 West Boy Scout Blvd. 
Suite 425, Tampa, Florida. 33607 and include the NAL/Acct. No. referenced in the caption. Super 
Towers, Inc. also shall email the written response to SCR-Response@fcc.gov . 

15. The Commission will not consider reducing or canceling a forfeiture in response to a 
claim of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three- 
year period; (2) financial statements prepared according to generally accepted accounting practices 
(GAAP); or (3) some other reliable and objective documentation that accurately reflects the petitioner’s 
current financial status. Any claim of inability to pay must specifically identify the basis for the claim by 
reference to the financial documentation submitted. 

16. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail 
to Super Towers, Inc. at 17 Crooked LN, Manchester, MA 01944. 


FEDERAL COMMUNICATIONS COMMISSION 


Ralph Barlow 
District Director 
Tampa Office 
South Central Region 
Enforcement Bureau 


21 47 C.F.R. (jjj 1.16, 1.80(0(7). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 

TENNESSEE HOMELAND SECURITY 
DISTRICT 7 

Request for Waiver of Sections 20.9(a)(6) and 
22.561 of the Commission's Rules 


) 

) 

) File Nos. 0003818256, 0003818261 

) 

) 

) 

) 


ORDER 


Adopted: July 17,2012 Released: July 18,2012 

By the Chief, Policy and Licensing Division, Public Safety and Homeland Security' Bureau: 

I. INTRODUCTION 

1. The Tennessee Homeland Security District 7, (the District) filed two applications and an 
associated waiver request 1 for authority to use. for public safety communications purposes, eighteen Part 
22 Paging and Radiotelephone Service channel pairs at multiple location sites in Basic Economic Area 
(BEA) Nos. 71, 72 and 73. : The District seeks waiver of Sections 20.9(a)(6) and 22.561 3 to use these 
frequencies pursuant to Section 337(c) of the Communications Act of 1934, as amended (the Act). 4 or in 
the alternative. Section 1.925 of the Communication’s rules. 5 As further detailed below, we find that the 
District does not satisfy the waiver criteria pursuant to either Section 337 of the Act or Section 1.925 
because the Commission has awarded the channel pairs to winning bidders in Auction 87. Accordingly, 
we deny the District’s waiver request and dismiss the applications. 

II. BACKGROUND 

2. The District is located north and west of Nashville, Tennessee, and consists of Cheatham, 
Dickson, Houston. Humphreys, Montgomery, Robertson, and Stewart Counties in Tennessee, as well as 
Fort Campbell, a military installation that spans the Kentucky /Tennessee border. 6 The District was 


1 See File Nos. 0003818256 (Hied April 24, 2009. amended July 15, 2009, July 29. 2009, August 14, 2009. January 

7, 2010. and January 8, 2010) and 0003818261 (filed April 24, 2009, amended July 15, 2009. July 29, 2009, January' 

8. 2010, and February' 8, 2010) and associated attachments “Request for Waiver” (Waiver Request). “APCO AFC, 
Inc. Frequency Search Results*' (Frequency Search), Letter from Wendy Caruthers. Engineering Coordination 
Specialist, Association of Public-Safety Communications Officials-lntcmational, Inc. to Federal Communications 
Commission (dated April 2. 2009) (APCO Letter), Letters from Ken Hunt, Comserv Services, LLC and Ken Hunt, 
KTI. Inc. (dated Feb. 28, 2009) (Concurrence Letters), "Tennessee Homeland Security District 7 LOC’s Requested" 
(LOC’s Requested), and “Further Supplement to Request for W'aiver" filed July 29, 2009 (Further Supplement). 

2 See LOC’s Requested at 1-2. See also Frequency Information attached to File Nos. 0003818256 and 0003818261. 

3 47 C.F.R. §Ji 20.9(a)(6). and 22.561. 

4 47 U.S.C. § 337(c). 

5 47 C.F.R. § 1.925; Waiver Request at 1. 

6 Waiver Request at 2. 
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created in 2003 to promote greater interoperability among federal, state and local public safety agencies in 
the region. In 2004, the District began construction of a “Wide Area Trunking Emergency 
Communications System** (System), funded by both the L.S. Department of Homeland Security and local 
governments in 2004." The System design utilizes twenty-two l HF (450-470 MHz) sites in a trunked 
configuration, with microwave links connecting each site to wide area network communications.* The 
District states that it has constructed seventeen sites and purchased infrastructure for the remaining five 
sites/ 


3. The District contends that there is a shortfall of av ailable public safety channels to meet 
the sy stem’s operational requirements. 0 Furthermore, the District has submitted a frequency' study 
indicating that “there are no remaining Public Safety Pool channels available to the District in the LHF 
band.'”' The District therefore seeks access to certain unassigned Part 22 paging channels and argues that 
“[t]hese channels are vitally needed to make this sy stem robust enough to handle current demands and 
future loading requirements."'* The District obtained concurrence letters from pre-Auction 87. incumbent 
licensees Comserv Services, LLC and KT1. Inc. ’ However, the proposed frequencies are not allocated 
for public safety private land mobile use and accordingly , the District requests a waiver of Sections 
20.9(aX6) and 22.561 of the Commission’s rules." 

4. On August 12, 2010. while the District's waiver request was pending, the Wireless 
Telecommunications Bureau (WTB) announced the winning bidders for Auction 87.' 5 Subsequently , 
WTB granted licenses for the same Channel Blocks and BEAs sought by the District to the applicable 
winning bidders. 6 

III. DISCISSION 

5. Section 337(c) of the Act provides that the Commission “shall waive ... its regulations 
implementing th[e] Act (other than its regulations regarding harmful interference) to the extent necessary 
to permit” entities “seeking to provide public safety services” to use unassigned spectrum not allocated to 
public safety if the Commission makes five specific findings: (i) no other spectrum allocated to public 

I Id at 1-2. 

* Id. at 2. 

"id. 

10 Id. at 2-3. 

II Id. See also A PCO Letter and Frequency Search. 

12 Waiver Request at 3. 

13 See Concurrence letters. C omscrv Serv ices, LLC is licensed in BEA 73 on six of the channel pairs sought by the 
District. K 11, Inc. is also licensed in BEA 73 on one channel pair sought by the District. See also call signs 
WPVQ457 and WPZN568. 

14 Id. at 1-3. See also 47 C.F.R. $$ 20.9(a)(6) and 22.561. Section 20.9(a)(6) provides that these frequencies shall 
be regulated as a commercial mobile radio service. Section 22.561, which specifies that channels be allocated for 
paired assignment to transmitters that provide or support (or support other transmitters that provide) one-way or 
two-way public mobile service. 

15 See Auction of Lower and L pper Paging Bands Licenses Closes, Winning Bidders Announced for Auction 87, 
Public Sotice. 25 FCC Red 18164 (W TB 2010) (Auction H7 Closing Public Sotice). 

16 See Appendix A for the list of the licenses. 
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safety services is immediately available to satisfy the requested public safety service use; (ii) the 
requested use is technically feasible without causing harmful interference to other spectrum users entitled 
to protection from such interference under the Commission's regulations; (iii) the use of the unassigned 
frequency for the provision of public safety services is consistent with other allocations for the provision 
of such services in the geographic area for which the application is made; (iv) the unassigned frequency 
was allocated for its present use not less than two years prior to the date on which the application is 
granted; and (v) granting such application is consistent with the public interest. 17 

6. As a threshold matter, we find that the District's request for relief fails to satisfy the 
requirement pursuant to Section 337(c)( l) that the requested frequencies be “unassigned." 18 The 
frequencies the District requested are located in BE As 71, 72 and 73. The Commission previously 
awarded the channels in these BEAs to winning bidders Central Vermont Communications, Inc., Buttner 
Holdings, LLC, and KTI, Inc., in Auction 87. 10 Based on our analysis, in cases where the District has 
concurrence from an incumbent licensee, each base station would cover an area in more than one BEA. 
The result is that no base station - channel block combination could be used without having impact on an 
auction-winning licensee. 20 Because the District's request fails to seek waiver relief for “unassigned" 
spectrum, we decline to grant its request pursuant to Section 337(c) and, accordingly, we need not address 
the District's arguments regarding the five criteria of Section 337(c)( 1) of the Act. 21 

7. In addition, we find that the District has not met the standard for waiver relief under 
Section 1.925. We find that grant of the waiver request would not be in the public interest, because of the 
potential for harmful interference the District’s operations would cause to the primary, geographic-area 
licensees Central Vermont Communications, Inc.. Buttner Holdings, LLC, and KTI, Inc. We therefore 
deny the waiver request and dismiss the applications. We appreciate and commend the District’s 
commitment to support public safety radio communications in the region. However, the fact remains that 
the requested frequencies are no longer available for assignment. While we decline to grant the District’s 
request, we note that in addition to seeking other frequencies, another alternative available to the District 
would be to seek use of the assigned frequencies through partition or disaggregation. 


17 47 U.S.C. § 337(c). 

,8 U.S.C. § 337(c)(1). 

19 See Auction 87 Closing Public Notice. Attachment A. 

:o For example, on File No. 000318256, the site-channel combination of Location 2 (Scarborough), frequency pair 
454.075 / 459.075 MHz (Channel Block GC) would serve an area covering portions of BEAs 71 and 73. See LOC's 
Requested. For this site-channel combination, the District notes that it has concurrence from Comserv Serv ices, 

LLC (Comserv ). See id. However, Comserv "s license, call sign WPVQ473. operates on Channel Block GC only in 
BEA 73, not in BEA 71. Because the District's Location 2 would also cover BEA 71, we must also consider that the 
license for BEA 71. Channel Block GC was awarded by auction to Central Vermont Communications. Inc., who has 
not given concurrence to the District. Thus, this site-channel combination is already assigned for the p uq>ose of 
Section 337. 

21 See. e g.. City of El Segunilo, Order, 19 FCC Red 6992, 6995-6 % 8 (WTB PSCID 2004), ("Because El Segimdo 
has failed to has failed to satisfy the prerequisite criterion that the spectrum be unassigned. we need not address its 
arguments regarding the five criteria under Section 337(c)( I) of the Act.”). 
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IV. CONCLUSION 

8. Based on the record before us. we find that the District does not satisfy the waiver criteria 
pursuant to either Section 337(c) of the Act or Section 1.925 of our rules. Therefore, we deny the waiver 
and dismiss the captioned applications. 

V. ORDERING CLAUSES 

9. Accordingly, WE ORDER that, pursuant to Sections 4< i) and 337(c) of the 
Communications Act of 1934. as amended, 47 U.S.C. §§ 154(i), 337(c), and Section 1.925 of the 
Commission's rules. 47 C.F.R. § 1.925, the request for waiver associated with the captioned applications 
filed by the Tennessee Homeland Security District 7, on April 24. 2009, IS DENIED, and the captioned 
applications ARE DISMISSED consistent with this Order and the Commission's rules. 

10. We take this action under delegated authority pursuant to Sections 0.191 and 0.392 of the 
Commission’s rules, 47 C.F.R. §§ 0.191, 0.392. 


FEDERAL COMMUNICATIONS COMMISSION 


Thomas J. Beers 

Chief. Policy and Licensing Division 
Public Safety and Homeland Security Bureau 
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Appendix A 


Base 


District File 


Frequency 

No. 

Site# 

(MHz) 

0003818256 

1 

454.025 

0003818256 

1 

454.175 

0003818256 

1 

454.425 

0003818256 

2 :4 

454.075 

0003818256 

2 

454.075 

0003818256 

2 

454.600 

0003818256 

2 

454.600 

0003818256 

3 

454.125 

0003818256 

3 

454.400 

0003818256 

4 

454.150 

0003818256 

5 

454.200 

0003818256 

5 

454.200 

0003818256 

5 

454.375 

0003818256 

5 

454.375 

0003818256 

5 

454.450 

0003818256 

5 

454.450 

0003818256 

6 

454.250 

0003818256 

6 

454.250 

0003818256 

6 

454.250 

0003818256 

6 

454.650 

0003818256 

6 

454.650 

0003818256 

6 

454.650 

0003818261 

1 

454.300 

0003818261 

2 

454.475 

0003818261 

3 

454.575 

0003818261 

3 

454.575 

0003818261 

3 

454.575 

0003818261 

4 

454.500 


Affected 
Market and 
Channel 

Auc. 87 new 

Block 

licensee 

BEA071-GA 

cvc 2 ’ 

BEA071-GG 

cvc 

Buttner 

BEA071-GQ 

Holdings, LLC 

BEA071-GC 

CVC 

BEA073-GC 

Buttner 

BEA071-GX 

BEA073-GX 

Holdings, LLC 

BEA071-GE 

CVC 

Buttner 

BEA071-GP 

Holdings, LLC 

BEA071-GF 

CVC 

BEA071-GH 

CVC 

BEA073-GH 

Buttner 

BEA071-GO 

Holdings, LLC 

BEA073-GO 

Buttner 

BEA071-GR 

BEA073-GR 

Holdings, LLC 

BEA071-GJ 

CVC 

BEA072-GJ 

[not auctioned] 

BEA073-GJ 

Buttner 

BEA071-GZ 

Holdings, LLC 

BEA072-GZ 

[not auctioned] 

BEA073-GZ 

KTI, Inc. 

BEA071-GL 

CVC 

Buttner 

BEA071-GS 

Holdings, LLC 
Buttner 

BEA071-GW 

Holdings, LLC 

BEA072-GW 

[not auctioned] 

BEA073-GW 

Buttner 

BEA071-GT 

Holdings, LLC 


Existing licensee 22 

Call sign 

WQMT828 

WQMT832 

Comserv Services, LLC 

WQMT706 

WQMT829 

WPVQ473 

Comserv Services, LLC 

WQMT712 

WPVQ457 

WQMT830 

KTI, Inc. 

WQMT705 

WQMT831 

WQMT833 

WPZN568 

Comserv Services, LLC 

WQMT704 

WPVQ467 

Comserv Services, LLC 

WQMT707 

WPVQ470 

WQMT835 

Comserv Services, LLC 

WPVQ463 


WQMT714 


WQMT884 

WQMT836 


WQMT708 


WQMT712 

Comserv Services, LLC 

WPVQ472 


WQMT709 


22 Licensees in this column obtained their licenses prior to Auction 87 and have provided concurrences to the 
District. See supra n. 1 and n. 13. 

23 “CVC" is Central Vermont Communications. Inc. 

24 Boldfaced font indicates that the District's particular site-channel combination affects more than one Market- 
Channel Block. In every case, at least one affected Market-Channel Block is now assigned to an Auction 87 
licensee. 
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0003818261 

4 

454.500 

BEA072-GT 

[not auctioned] 


0003818261 

4 

454.500 

BEA073-GT 

KTI, Inc 

Buttner 

WQMT883 

0003818261 

5 

454 525 

BEA071-GU 

Holdings, LLC 

Buttner 

WQMT706 

0003818261 

6 

454 625 

BEA071-GY 

Holdings, LLC 

WQMT713 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

) 

) 

) File No.: EB-FIELDSCR-12-00000481 

) NAL/Acct. No.: 201232620003 

) FRN: 0010300747 

) Facility ID No.: 14053 

) 

NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


In the Matter of 

Wagenvoord Advertising Group. Inc. 

Licensee of Radio Station KLRG-AM 
Sheridan, AR 


Adopted: July 19,2012 Released: July 19,2012 

By the District Director, New Orleans Office. South Central Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (NAL), we find that 
Wagenvoord Advertising Group, Inc. (Wagenvoord), licensee of Station KLRG-AM (Station), in Sheridan, 
Arkansas, apparently willfully and repeatedly violated Section 73.49 of the Commission’s rules (Rules) 1 by 
failing to have an effective locked fence or other enclosure around its antenna structure. We conclude that 
Wagenvoord is apparently liable for a forfeiture in the amount of seven thousand dollars ($7,000). In 
addition, we direct Wagenvoord to submit, no later than thirty (30) calendar days from the date of this NAL, 
a statement signed under penalty of perjury stating that its antenna structure complies with the 
Commission’s fencing requirements. 

II. BACKGROUND 

2. On January 24, 2012, in response to a complaint, agents from the Enforcement Bureau’s 
New Orleans Office (New Orleans Office) inspected the Station’s antenna structure, while the station was in 
operation, and observed that over half of the fence surrounding the base of the antenna structure was lying 
on the ground. The agents also observed that there was no fence surrounding the perimeter of the property. 

3. On January 25, 2012, agents from the New Orleans Office, accompanied by the Station's 
engineer, conducted an inspection of Station KLRG-AM’s antenna structure while the station was in 
operation. Agents again observed that over half of the fence surrounding the Station’s antenna structure was 
lying on the ground. The Station’s engineer stated that he had noticed that the fence was down 
approximately two weeks prior to the inspection. 

III. DISCUSSION 

4. Section 503(b) of the Communications Act of 1934, as amended (Act), provides that any 
person who willfully or repeatedly fails to comply substantially with the terms and conditions of any license, 
or willfully or repeatedly fails to comply with any of the provisions of the Act or of any rule, regulation, or 


1 47 C.F.R. § 73.49. 
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order issued by the Commission thereunder, shall be liable for a forfeiture penalty. 2 Section 312(fK I) of the 
Act defines “willful” as the “conscious and deliberate commission or omission of [any] act, irrespective of 
any intent to violate” the law. 3 The legislative history to Section 312(f)( 1) of the Act clarifies that this 
definition of willful applies to both Sections 312 and 503(b) of the Act, 4 and the Commission has so 
interpreted the term in the Section 503(b) context. 5 The Commission may also assess a forfeiture for 
violations that are merely repeated, and not willful.* The tenn “repeated” means the commission or 
omission of such act more than once or for more than one day. 7 

A. Failure to Enclose the Antenna Structure Within an Effective lacked Fence or Other 
Enclosure 

5. Section 73.49 of the Rules states that antenna structures “having radio frequency potential 
at the base ... must be enclosed within effective locked fences or other enclosures/* Individual tower 
fences need not be installed if the towers are contained within a protective property fence. 4 Station KLRG- 
AM’s antenna structure has radio frequency potential at the base. 10 On January 24 and 25, 2012, agents 
from the New Orleans Office observed that over half of the fence surrounding the Station's antenna 
structure was lying on the ground, while Station KLRG-AM was in operation. Thus, the fence did not 
effectively enclose the base of the structure. The agents also did not observe a perimeter fence surrounding 
the property. Therefore, based on the evidence before us, we find that Wagenvoord apparently willfully and 
repeatedly violated Section 73.49 of the Rules by failing to have an effective locked fence or other 
enclosure around the base of its antenna structure. 


2 47 U.S.C. § 503(b). 

3 47 U.S.C. §312(0(1). 

4 H.R. Rep. No. 97-765. 97 th Cong. 2d Sess. 51 (1982) (“This provision |inserted in Section 312] defines the terms 

‘willful’ and ’repeated’ for purposes of section 312, and for any other relevant section of the act (c.g.. Section 503) 
.... As defined[.]... ‘willful' means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. ’Repeated' means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarity the language in Sections 312 and 503. and are consistent with 
the Commission's application of those terms-’'). 

5 See, eg.. Application for Review of Southern California Broadcasting Co., Memorandum Opinion and Order, 6 
FCC Red 4387. 4388 (1991). recons, denied, 7 FCC Red 3454 (1992). 

* See, e g.. Callais Cablevision. Inc.. Notice of Apparent Liability for Monetary Forfeiture, 16 FCC Red 1359. 1362, 
para. 10 (2001) ( Callais Cablevision, Inc.) (proposing a forfeiture for. inter alia, a cable television operator's 
repeated signal leakage). 

7 Section 312(0(2) of the Act. 47 U.S.C. § 312(f)(2). which also applies to violations for which forfeitures arc 
assessed under Section 503(b) of the AcL provides that “|t|he term ‘repeated’, when used with reference to the 
commission or omission of any act. means the commission or omission of such act more than once or, if such 
commission or omission is continuous, for more than one day.” See Callais Cablevision. Inc.. 16 FCC Red at 1362. 

* 47 C.F.R. $ 73.49. 

*U. 

"'See License File No. BR-201201I8AAF.. 
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B. Proposed Forfeiture Amount and Reporting Requirement 

6. Pursuant to the Commission’s Forfeiture Polity Statement and Section 1.80 of the Rules, 
the base forfeiture amount for failing to maintain AM transmission system fencing requirements is $7,000." 
In assessing the monetary forfeiture amount, we must also take into account the statutory factors set forth in 
Section 503(b)(2)(E) of the Act, which include the nature, circumstances, extent and gravity of the 
violations, and with respect to the violator, the degree of culpability, any history of prior offenses, ability to 
pay, and other such matters as justice may require. i: Applying the Forfeiture Policy Statement , Section 1.80 
of the Rules, and the statutory factors to the instant case, we conclude that Wagenvoord is apparently liable 
for a forfeiture in the amount of $7,000. 

7. We direct Wagenvoord to submit a written statement, pursuant to Section 1.16 of the 
Rules, 13 in addition to any statement it might submit pursuant to paragraph 9, signed under penalty of 
perjury by an officer or director of Wagenvoord, stating that the Station’s antenna structure complies with 
the Commission’s fencing rules and is enclosed by an effective locked fence or other enclosure. This 
statement must be provided to the New Orleans Office at the address listed in paragraph 10 within thirty 
(30) calendar days of the release date of this NAL. 

IV. ORDERING CLAUSES 

8. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111.0.204, 0.311,0.314. and 1.80 of the Commission’s rules, 
Wagenvoord Advertising Group, Inc. is hereby NOTIFIED of this APPARENT LIABILITY FOR A 
FORFEITURE in the amount of seven thousand dollars ($7,000) for violation of Section 73.49 of the 
Rules. 14 


9. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission’s rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Wagenvoord Advertising Group, Inc., SHALL PAY the full amount of the proposed forfeiture or 
SHALL FILE a written statement seeking reduction or cancellation of the proposed forfeiture. 

10. IT IS FURTHER ORDERED that Wagenvoord Advertising Group, Inc. SHALL 
SUBMIT a written statement, as described in paragraph 7. within thirty’ (30) calendar days of the release 
date of this Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to 
Federal Communications Commission, Enforcement Bureau, South Central Region. New Orleans Office, 
2424 Edenbom Avenue, Suite 460. Metairie, LA 70001. Wagenvoord Advertising Group. Inc. shall also e- 
mail the written statement to SCR-Response@ fcc.gov . 

11. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Wagenvoord 
Advertising Group, Inc. will also send electronic notification on the date said payment is made to SCR- 

11 The Commission s Forfeiture Policy Statement and Amendment of Section ISO of the Rules to Incorporate the 
Forfeiture Guidelines , Report and Order. 12 FCC Red 17087 (1997) ( Forfeiture Policy Statement), recons, denied , 
15 FCC Red 303 (1999); 47 C.F.R. § 1.80. 

12 47 U.S.C. § 503(b)(2)(E). 

" 47 C.F.R. § 1.16. 

14 47 U.S.C. § 503(b); 47 C.F.R. §§ 0.1! 1. 0.204. 0.311,0.314, 1.80. 73.49. 
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Response@fcc.gov . Regardless of the form of payment, a completed FCC Form 159 (Remittance 
Advice) must be submitted. 15 When completing the FCC Form 159, enter the Account Number in block 
number 23A (call sign/other ID) and enter the letters “FORF” in block number 24A (payment ty pe 
code). Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088. St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza. St. Louis, MO 
63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 16 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNOUIRlES@fcc.gov . 

13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80(0(3) of the Rules. 17 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, South Central Region. New Orleans Office, 2424 Edenbom Avenue. 
Suite 460. Metairie, LA 70001, and include the NAL/Acct. No. referenced in the caption. Wagenvoord 
Advertising Group, Inc. also shall email the written response to SCR-Response@fcc.gov . 

14. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner's current financial status. 
Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 


15 An FCC Form 159 and detailed instmctions for completing the form may be obtained at 
http://www.fcc.gov/Forms/Forml59/159.pdf 

"See 47 C.F.R. § 1.1914. 

17 47 C'.F.R. §§ 1.16, 1.80(0(3). 
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15. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail to 
Wagenvoord Advertising Group. Inc. at 2360 NE Coachman Rd., Clearwater, FL 33765. 


FEDERAL COMMUNICATIONS COMMISSION 


Walter Gernon 
District Director 
New Orleans Office 
South Central Region 
Enforcement Bureau 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12°’ St., S.W. 

Washington, D.C. 20554 


Newt Media Information 202 / 418-0500 
Internet: http:Zfwww.fcc.gov 

TTY 1-888-835-5322 


DA 12-1153 
Released: July 18, 2012 


PUBLIC SAFETY AND HOMELAND SECURITY BUREAU SEEKS COMMENT ON 9-1-1 
RESILIENCY AND RELIABILITY IN WAKE OF JUNE 29,2012, DERECHO STORM IN 
CENTRAL, MID-ATLANTIC, AND NORTHEASTERN UNITED STATES 


PS Docket No. 11-60 


Comments Due: August 17,2012 
Reply Comments Due: September 4,2012 

Introduction 


On June 29, 2012, a fast-moving weather storm called a derecho brought a wave of destruction 
across wide swaths of the United States, beginning in the Midwest and continuing through the mid- 
Atlantic and Northeastern regions of the country. Millions of Americans lost electrical power during the 
storm for periods ranging from a few hours to over a week in the middle of a heat wave, and the storm 
caused billions of dollars in physical damage. The storm had a significant adverse effect on 
communications services generally and 9-1-1 facilities particularly. 1 From isolated breakdowns in Ohio, 
Kentucky, Indiana, and Pennsylvania, to systemic failures in northern Virginia and West Virginia, it 
appears that a significant number of9-l-l systems and services were partially or completely down for 
several days. 

The impact of the storm in northern Virginia was particularly severe, notably in Fairfax County, 
parts of Prince William County, Manassas Park and Manassas, where over 1 million people faced the 
possibility of not being able to call 9-1-1 successfully/ In those jurisdictions, media reports and local 
government officials indicate that public safety answering points (PSAPs), which process calls to 9-1-1 
facilities, failed, as did backup systems. Multiple access technologies appear to have been affected by the 
outages, including traditional networks, broadband networks, and wireless networks. 

The Public Safety and Homeland Security Bureau (PSHSB or Bureau) of the Federal 
Communications Commission (FCC or Commission) responded immediately, closely coordinating with 
the Federal Emergency Management Agency (FEMA) and constantly communicating with service 
providers and other stakeholders from the time the storm hit and throughout the period impacts were felt 
by the public. At noon on Saturday, June 30, the Commission granted an emergency special temporary 
authorization allowing a Missouri power company crew to use certain frequencies to assist in the 
restoration of electric power within the Ohio disaster area. 


1 See, e g ., Sullivan. Pat. 911 Failure Affected2.3 Million in Xorthern Virginia , WASH. POST, Jul. 11, 2012. 

2 See, e.g.. Sullivan, Pat, After Storm, 9-1-J, Phone Senice Remains Spotty , WASH. POST. Jul. 2, 2012. 
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Utilizing the Commission's Operations Center, which is staffed 24 hours a day/7 days a week, 
and supplementing it with direct outreach and pre-established reporting protocols, the Commission 
obtained important information on communications outages related to 9-1-1 centers, broadcast stations, 
and public safety communications systems that it shared with its Federal partners (e.g., FEMA). Vital 
information on outages also came through the Commission's mandatory Network Outage Reporting 
System (NORS) and voluntary Disaster Information Reporting System (DIRS). At 5:15 p.m. on 
Saturday, June 30, the Commission activated DIRS, targeting selected providers with systems in the 
disaster area, in this case the District of Columbia and certain counties in Maryland, Virginia, and West 
Virginia. Through DIRS, the Commission received regular updates on the status of wireline, wireless, 
and 9-1-1 communications outages and restoration efforts. As company maintenance crews largely 
restored communications services in certain areas, the Commission de-activated DIRS for those areas on 
July 3, 2012 and completely deactivated it on July 4, 2012. The Commission also issued on its website 
and distributed through social media a consumer tip sheet for the public about communicating after the 
derecho, while the effects of the storm were still being felt. 

Immediately after communications and 9-1-1 services were restored, the Bureau began an inquiry 
focused on learning all of the facts and circumstances of the various outages, including the causes and, 
importantly, ways to make the public safer and avoid future outages. The Bureau began an ongoing series 
of meetings with stakeholders, such as communications service providers, public safety officials, and 
others, and continues to seek and obtain relevant information. The Bureau is assessing and evaluating the 
storm-related information received through NORS or DIRS, and still coining in through NORS. The 
Bureau is also coordinating with state and local governments, which are responsible for establishing and 
operating 9-1-1 facilities, providing first responder services, and regulating certain relevant 
communications services. 

By this Public Notice, the Commission and the Bureau further expand the ongoing inquiry. The 
Public Notice broadens the inquiry in two ways, by expanding those who may contribute relevant 
information to include the public, and focusing not only on issues directly surrounding the derecho and 
what happened during and after it, but also on other experiences associated with natural disasters 
throughout the nation that involve outages or are otherwise related to the resiliency and reliability of 
communications services and networks of all kinds that are used to seek, process or obtain emergency 
assistance. Especially in the face of events that lead more people than usual to need emergency help, they 
must be able to connect to get it. It is vital to seek focused comments broadly on what happened during 
and after this or other storms, and what can be done to better address these issues going forward. 

Congress has given the Commission a particular responsibility under the Communications Act to 
ensure communications networks of all types “promot[e] safety of life and property.” 3 Central to this 
important responsibility is ensuring the reliability, resiliency and availability of communications networks 
in times of emergency, including and especially during and immediately after a natural disaster such as a 
derecho. Recognizing this, last year the Commission initiated a proceeding on the reliability and 


3 See 47 U.S.C. § 151; see also 47 U.S.C. § 154 (o) (“For the purpose of obtaining maximum effectiveness from the 
use of radio and wire communications in connection with safety of life and property, the Commission shall 
investigate and study all phases of the problem and the best methods of obtaining the cooperation and coordination 
of these systems.”) In addition, the Commission recently strengthened its outage reporting requirements by- 
extending them to interconnected VoIP services. See In the Matter of the Proposed Extension of Part 4 of the 
Commission's Rules Regarding Outage Reporting To Interconnected Voice Over Internet Protocol Service 
Providers and Broadband Internet Serv ice Providers. PS Docket No. 11-82, 27 FCC Red 2650 (2012). 
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continuity of communications networks, including broadband technologies. 4 Information received in 
connection with this Public Notice will add important information that will inform the Commission's 
action in this proceeding. 

Request for Comment 

The Bureau seeks comment on the background, causes, and restoration efforts related to 
communications services and facilities impacted directly or indirectly by the storm and after. It seeks to 
develop a complete and accurate record of all the facts surrounding the outages during this storm as well 
as outages resulting from natural disasters in order to evaluate the overall resiliency and reliability of our 
Nation’s 9-1-1 systems and services. We also seek comment on the impact these outages had on the 
various segments of the public, including consumers, hospitals, and public safety entities. 

The Bureau’s review is also intended to further develop the record in the Commission’s ongoing 
examination of issues in the April 2011 notice of inquiry (NOI) on the resiliency, reliability' and 
continuity abilities of communications network, including broadband technologies, 5 and comments 
received in response to this Public Notice will become part of the record of the NOI. In that proceeding, 
the Commission initiated a comprehensive examination of these issues with the goal of determining what 
action, if any, the Commission should take to ensure that our Nation’s communications infrastructure is as 
reliable as possible and able to continue to function in times of emergency. In its NOI, the Commission 
also focused on 9-1-1 reliability and stated that “[pjeople dialing 9-1-1, whether using legacy or 
broadband-based networks, must be able to reach emergency personnel for assistance; and when networks 
dedicated to public safety become unavailable, first responders must have access to commercial 
communications, including broadband technologies, to coordinate their rescue and recovery efforts.” 6 

Questions Regarding Perecho Impact, Effects, and Restoration Efforts 

Below, the Bureau poses a series of questions related to the impact of the storm on emergency 
and 9-1-1 communications accessed by traditional communications networks, broadband communications 
networks, and wireless communications networks. The Bureau also requests comment on the storm’s 
impact on various user groups. PSHSB seeks comment on the following issues: 

Causes of Outages. What were the specific causes of the outages that occurred during or after the 
storms? Which network elements and components, such as Public Switched Telephone Network (PSTN) 
trunks, Internet-Protocol (IP) broadband access lines, databases and PSTN switches, were out of service 
and for how long? For example, to what extent were issues like powering, physical damage, and power 
surges contributing factors to the outages? To what extent are there industry best practices that address 
these, and any other, contributing causes? To what extent were they followed? 

In what ways was physical damage due to the storm a major cause of outages? What could be 
done to improve the resiliency of communications infrastructure in the face of physical damage like what 
was seen during the storm? Are there actions the communications industry can take to avoid or mitigate 


4 See In the Matter of Reliability and Continuity of Communications Networks, Including Broadband Technologies, 
et aL. Notice of Inquiry . PS Docket No. 11-60. et a/., 26 FCC Red 5614 (2011) (** Reliability AW’). 

5 See generally , Reliability NOI. 

6 See Reliability NOI. 26 FCC Red at 5616 J 5. 
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these outages in future similar events? Should the FCC take other steps to improve communications 
resiliency during strong storms like this? 

In what ways was the derecho an “extraordinary’* event? For example, compared to other types 
of disasters, did it occur with unusually short notice, affect an unusually large area, and was it unusually 
intense? How did these factors inhibit service providers in responding to the event and restoring service? 
How did these factors affect consumers’ need for communications services and ability to obtain 
emergency services? What could be done to better prepare for events like this in the future? Specifically, 
what actions should communications service providers and PSAPs take to better prepare for similar 
events in the future? 

How did service providers become aware that 9-1-1 outages had occurred? What ty pes of 
monitoring systems were in place for various ty pes of assets, both in the field and inside buildings? How 
well did these monitoring systems perform during the storm? 

What role did the availability or absence of back-up power for network equipment play in the 
9-1-1 outages that occurred during the storm? What could be done to improve the ability of 
communications assets to operate longer when commercial power is lost? Are there new technologies, 
such as solar and fuel cells, which provide promise in this area? What maintenance practices are in place 
to compensate for the loss of commercial power? How did these methods perform during the storm? Are 
there actions the FCC should take to improve the ability of communications networks to survive 
commercial power outages? What types of measures could be taken to improve the robustness of 
communications infrastructure in response to failures of commercial power? Should the Commission 
consider taking action, either voluntary or mandatory, that would address back-up power? 

What forms of network interconnection, both PSTN and IP, were affected by the storm or loss of 
power? How and why were they affected? Did these disruptions affect communications seeking 911 or 
other emergency assistance and how? What carrier and public safety facilities have multiple means or 
forms of interconnection and which do not? Which of these facilities are essential for 911 
communications? What monitoring of interconnection was in place and how did it perform? To what 
extent are there industry best practices addressing forms of interconnection and diversity and redundancy? 
To what extent were they followed? 

Effect on 9- /-/ Systems and Services. What could be done to improve the reliability of the 9-1-1 
network when faced with storms like the derecho or other threats? Are there actions the FCC should take 
to improve the reliability of 9-1-1 services during strong storms like this? What actions should 
communications service providers take? Are there actions that communications service providers and/or 
PSAPs should take to improve the 9-1-1-restoration process? What, if anything, can the FCC do to better 
assist communications service providers and PSAPs in the restoration process? 

How was 9-1-1 call completion affected by outages caused by the storm? Is there an estimate of 
how many 911 calls could not be completed at all or only through alternate means, such as ten-digit 
numbers? To what extent do industry best practices exist that relate to these events, and were these best 
practices followed? Were there instances where PSAPs went offline due to failures on their own 
premises? To what extent did the storm affect Automatic Number Identification (AN1) and Automatic 
Location Identification (ALI)? What were the primary causes of failures to ANI and ALI services? To 
what extent were vital 9-1-1 facilities and network elements deployed redundantly by service providers? 
For example, were selective routers routinely deployed in a diverse manner? Likewise, were facilities 
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that carry ALI and ANI information routed in a diverse manner? What should be done to improve the 
diverse provisioning of 9-1-1 facilities and elements? 7 

Effect of 9-1-1 Outages. What impact did the 9-1-1 outages have on the public? For example, 
how were consumers affected ? How did the outages affect the ability of public safety officials to perform 
their duties? How was the public alerted of the 9-1-1 outages and what alternatives were provided? How 
effective were these alternatives? To what extent was social media used to spread the word about the 
9-1-1 outages and alternatives? What impact did the 9-1-1 outages have on other sectors of the user 
community, including businesses and providers of critical services, such as hospitals? 

E ffect of Communications Outages on Access to 9-1-1 Services. Outages in the 9-1-1 network 
itself are only one way that users can be denied access to 9-1-1 services. For example, if the PSAP is 
operational and the 9-1-1 network is functioning, users in a local area will still be unable to reach the 
PSAP if they lack access to the communications network due to a local outage. To what extent did users 
find that the general unavailability of communications service impaired their ability to access 9-1-1 
service? In these instances, were multiple methods of reaching the PSAP available, like cell phones or 
other types of communications services? How effective were these alternative communications services 
in overcoming outages affecting one access platform? What should be done to improve the diversity of 
access to 9-1-1 services so that communications outages are less likely to result in an inability to access 9- 
l-l? 

Questions Regarding 9-1-1 Resiliency and Reliability Generally 

The 9-1-1 communications failures experienced as a result of the derecho also give rise to 
concerns and questions about the reliability and resiliency of our 9-1-1 communications networks 
nationwide, particularly in the event of a severe weather or other type of high-impact natural disaster. We 
seek comment on how 9-1-1 communications has fared during other recent natural disaster events. Please 
describe any lessons learned from those events, in particular improvements that were recommended to 
improve 9-1-1 service reliability and survivability. Commenters should address the impact on 
communications relying on the PSTN- and IP-based communications, as well as fixed and mobile 
wireless communications. 

We also seek comment on the most common causes of failure in the 9-1-1 network that result in 
the following types of 9-1-1 outages: i) complete isolation of the PSAP; ii) failure to pass ALI and/or 
ANI; iii) loss of the ability to re-route traffic to an alternate PSAP or administrative lines. What could be 
done to reduce the incidence of outages in each category? What actions, if any, should the FCC take to 
address this problem? 

In what ways does the practice of deploying redundant facilities or systems used in the 9-1-1 
network promote 9-1-1 reliability? How does the service provider ensure that these practices are 
followed routinely and remain in place over time, even as changes are made to the networks? What, if 
anything, should the FCC do to promote the application of such methods? 

How do service providers routinely monitor 9-1-1 facilities and the availability of 9-1-1 service? 
How quickly do service providers become aware of 9-1-1 failures of various kinds? Do service providers 


7 Public Notice , FCC's Public Safety and Homeland Security Bureau Reminds Telecommunications Serv ice 
Providers of the Importance oflmplementing Fstablishcd 9-1-1 and Enhanced 9-1-1 Best Practices, DA 12-891, rel. 
June 6, 2012. 
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routinely notify PSAPs of 9-1-1 outages? How are they alerted, under what conditions, and how quickly? 
What steps does the service provider take routinely to prioritize restoration of 9-1-1 service? What 
standard operating procedures and systems does the service provider have in place to facilitate the 
detection and restoration of 9-1-1 service after an outage? Are these resources adequate? 

PSAPs are typically small operations playing a large role in protecting the safety of the public. 
The failure of a few trunks into a PSAP could affect public safety for an entire community, but the failure 
of just a few trunks might not attract much attention from a service provider. Do provider alarm systems 
provide adequate visibility to relatively small outages that can have a large impact on PSAPs, especially 
when demand may spike, such as during or after a major storm? Do providers provide appropriate 
urgency to handling such outages? 

To what extent is the availability of multiple access platforms (e g., residential telephone line, 
whether legacy or IP-based, cell phone, etc.) to reach networks services creating greater richness of 
diversity that would tend to improve 9-1-1 reliability? Stated differently, to what extent does the public 
have more than one way to reach 9-1-1 that are not reliant on each other? To what extent are available 
access platforms reliant on each other or another common point of failure? 

The legacy communications network uses a hierarchical architecture, whereby failures of network 
elements located deeper in the network will result in a larger number of customers being denied network 
service. For this reason, elements deeper in the network (e.g., switches) were often designed to very high 
reliability specifications. To what extent has the legacy infrastructure retained this characteristic? 

Today’s networks are quickly migrating to broadband IP technology. To what extent does the migration 
to IP-based networks reduce or increase the level of concentration deeper in the network? What is the 
resultant impact on communications reliability? 

What other steps might service providers take? What actions should PSAPs take? What other 
actions, if any, should the Commission take to encourage those steps? What actions should the public and 
other institutions like hospitals take, if any? We seek comment on whether the deployment of Next 
Generation (NG911) will improve the reliability of 9-1-1 services and, if so, how? Would NG911 make it 
easier to have more than one backup PSAP and provide additional redundancy of transmission facilities, 
e g., via satellite or microwave point-to-point links? Did commercial data centers in the affected areas 
experience outages and for how long? Would it increase reliability if critical components of the NG911 
system are housed or replicated in commercial data centers? 

NG911 will create the ability to utilize a “virtual PSAP.’’ Today’s 9-1-1 system generally 
requires a call taker to answer a 9-1-1 call from within the walls of a single physical (“brick and mortar’) 
PSAP. In a NG911 network, however, a call taker will be able to answer a 9-1-1 call from virtually any 
location. We seek comment on the potential for development of virtual PSAPs. Are current technologies 
sufficient to support virtual PSAPs? Are there specific steps that service providers should take to ensure 
that they have adequate reliability when implementing NG9-1-1? How would the addition of a 9-1-1 text 
capability provide substantial improvement in the ability of consumers to contact PSAPs? 
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Procedural Matters 

Pursuant to sections 1.415 and 1.419 of the Commission’s rules, 47 CFR §§ 1.415. 1.419, 
interested parties may file comments on or before the dates indicated on the first page of this document. 
Comments may be filed using the Commission's Electronic Comment Filing System (ECFS). See 
Electronic Filing of Documents in Rulemaking Proceedings, 63 FR 24121 (1998). 
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■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the 
ECFS: http: Vfial 1 foss.fee.gov ecfs2 ; . 

■ Paper Filers: Parties who choose to file by paper must file an original and one copy of each 
filing. If more than one docket or rulemaking number appears in the caption of this proceeding, 
filers must submit two additional copies for each additional docket or rulemaking number. 

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission’s 
Secretary, Office of the Secretary, Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary' 
must be delivered to FCC Headquarters at 445 12 ,h St., SW, Room TW-A325, 
Washington, DC 20554. The filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries 
must be held together with rubber bands or fasteners. Any envelopes and boxes must be 
disposed of before entering the building. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority 
Mail) must be sent to 9300 East Hampton Drive. Capitol Heights, MD 20743. 

■ U.S. Postal Service first-class. Express, and Priority mail must be addressed to 445 12 th 
Street, SW, Washington DC 20554. 

People with Disabilities: To request materials in accessible formats for people with disabilities 
(Braille, large print, electronic files, audio format), send an e-mail to fcc504^fcc.gov or call the 
Consumer and Governmental Affairs Bureau at (202) 418-0530 (voice), (202)418-0432 (tty). 

Parties wishing to file materials with a claim of confidentiality should follow the procedures set 
forth in section 0.459 of the Commission's rules. Casual claims of confidentiality are not accepted. 
Confidential submissions may not be filed via ECFS but rather should be filed with the Secretary's Office 
following the procedures set forth in 47 C.F.R. § 0.459. Redacted versions of confidential submissions 
may be filed via ECFS. Parties are advised that the Commission looks with disfavor on claims of 
confidentiality for entire documents. When a claim of confidentiality is made, a public, redacted version 
of the document should also be filed. 

The proceeding of which this Notice is a part is a “permit-but-disclose” proceeding conducted in 
accordance with the Commission’s ex parte rules. 8 Persons making ex parte presentations must file a 
copy of any written presentation or a memorandum summarizing any oral presentation within two 
business days after the presentation (unless a different deadline applicable to the Sunshine period applies). 
Persons making oral ex parte presentations are reminded that memoranda summarizing the presentation 
must (I) list all persons attending or otherwise participating in the meeting at which the ex parte 
presentation was made, and (2) summarize all data presented and arguments made during the 
presentation. If the presentation consisted in whole or in part of the presentation of data or arguments 
already reflected in the presenter’s written comments, memoranda or other filings in the proceeding, the 
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or 
other filings (specifying the relevant page and/or paragraph numbers where such data or arguments can be 
found) in lieu of summarizing them in the memorandum. Documents shown or given to Commission 
staff during ex parte meetings are deemed to be written ex parte presentations and must be filed 
consistent with rule 1.1206(b). In proceedings governed by rule 1.49(f) or for which the Commission has 
made available a method of electronic filing, written ex parte presentations and memoranda summarizing 


1 47 C.F.R. §§ 1.1200 el seq.; see also Reliability \OI, 26 I CC Red al 5630-31 * 53. 
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oral ex parte presentations, and all attachments thereto, must be filed through the electronic comment 
filing system available for that proceeding, and must be filed in their native format (eg., .doc, .xml, .ppt, 
searchable .pdf)- Participants in this proceeding should familiarize themselves with the Commission’s ex 
parte rules. 

For further information regarding this proceeding, contact Michael Connelly, Cybersecurity and 
Communications Reliability Division, Public Safety and Homeland Security Bureau at (202) 418-0132 or 
michael.connelly@fcc.gov. News media contact: Lauren Kravetz, Public Safety and Homeland Security 
Bureau at (202) 418-7944 or lauren.kravctz@fcc.gov . 

The Public Safety and Homeland Security Bureau issues this Public Notice under delegated 
authority' pursuant to Sections 0.191 and 0.392 of the Commission’s rules. 47 C.F.R. §§ 0.191, 0.392. 


- FCC - 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12 th St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet: http://www.fcc.gov 
TTY: 1-880*035-5322 


DA 12-1154 
July 19,2012 


FIRST MEETING OF THE 

2015 WORLD RADIOCOMMUNICATION CONFERENCE 
ADVISORY COMMITTEE 

IB Docket No. 04-286 

The first meeting of the Advisory Committee for the 2015 World Radiocommunication 
Conference (WRC-15 Advisory Committee) will be held on August 9, 2012; at 9:00 a.m. in the 
Commission Meeting Room (TW-C305), 445 12th Street, S.W., Washington, D.C. A draft 
agenda of the meeting is attached. 

The WRC-15 Advisory Committee’s objective is to provide the FCC with advice, technical 
support and recommended proposals for the WRC-15. At its initial meeting, the WRC-15 
Advisory Committee will consider formation of its Informal Working Groups (IWGs), 
assignment of WRC-15 agenda items to the IWGs, scheduling and other organizational matters. 
This meeting is open to the public. 

Additional information on WRC-15 and Advisory Committee matters is available at the 
Commission’s newly established WRC-15 web site http://www.fcc.gov/wrc-15 . Comments may 
be presented at the WRC-15 Advisory Committee meeting or by email to: WRC-15@fcc.gov. 

Open captioning will be provided for this event. Other reasonable accommodations for people 
with disabilities are available upon request. Requests for such accommodations should be 
submitted via e-mail to fcc504@fcc.gov or by calling the Consumer & Governmental Affairs 
Bureau at (202) 418-0530 (voice), (202) 418-0432 (TTY). Such requests should include a 
detailed description of the accommodation needed. In addition, please include a way for the 
FCC to contact the requester if more information is needed to fill the request. Please allow at 
least five days’ advance notice; last minute requests will be accepted, but may not be possible to 
accommodate. 

For additional information please contact Alexander Roytblat, the Designated Federal Official 
for the WRC-15 Advisory Committee, at (202) 418-7501 or Donna Christianson, Secretariat for 
the WRC-15 Advisory Committee, at (202) 418-7326. 
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AGENDA 


First meeting of the WRC-15 Advisory Committee 
Federal Communications Commission 
445 12th Street, S.W., Room TW-C305 
Washington, D.C. 20554 

August 9, 2012; 9:00 a.m. 


1. Opening Remarks 

2. Approval of Agenda 

3. Advisory Committee Structure 

4. WRC-15 Preparatory Process Timeline 

5. Other Business 


- FCC - 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matters of ) 

) 

Connect America Fund ) 

) 

A National Broadband Plan for Our Future ) 

) 

Establishing Just and Reasonable Rates for Local ) 

Exchange Carriers ) 

) 

High-Cost Universal Service Support ) 

) 

Developing a Unified Intercarrier Compensation ) 

Regime ) 

) 

Federal-State Joint Board on Universal Service ) 

) 

Lifeline and Link-Up ) 

) 

Universal Service Reform - Mobility Fund ) 


WC Docket No. 10-90 
GN Docket No. 09-51 
WC Docket No. 07-135 

WC Docket No. 05-337 
CC Docket No. 01-92 

CC Docket No. 96-45 
WC Docket No. 03-109 
WT Docket No. 10-208 


ORDER 


Adopted: July 18,2012 Released: July 18,2012 

By the Acting Chief, Wireline Competition Bureau 

1. INTRODUCTION 

1. In this Order, the Wireline Competition Bureau (Bureau) clarifies certain rules relating to 
Phase I of the Connect America Fund (CAF) in order to assist the price cap carriers that shortly will be 
making their election to accept additional funding to spur broadband deployment. 1 Commission staff 
have received informal inquiries ffom price cap companies on certain implementation aspects of the rules 
governing CAF Phase I. We also make a correction to one of the Commission’s rules to fix a clerical 
error relating to the support for carriers serving remote areas of Alaska. 


1 In the USF/ICC Transformation Order , the Commission delegated to the Bureau the authority to revise and clarify 
rules as necessary to ensure that the reforms adopted in the Order are properly reflected in the rules. See Conned 
America Fund et al.. WC Docket No. 10-90 et aL Report and Order and Further Notice of Proposed Rulemaking, 
FCC 11-161. 26 FCC Red 17663, 18149, para. 1404 (2011) (USF/ICC Transformation Order or Order), pets, for 
review pending sub nom. tn re: FCC. No. 11-9900 (10th Cir. filed Dec. 18, 2011); 47 C.F.R. §§ 0.91, 0.201(d), 
0.291. See also Conned America Fund et a /., WC Docket No. 10-90 et al.. Order, DA 12-147 (rel. Feb. 3, 2012); 
Connect America Fund et al. WC Docket No. I0-90et al.. Order, DA 12-298 (rel. Feb. 27. 2012). 
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II. BACKGROUND 

2. In the USEICC Transformation Order , the Commission adopted a framework for the 
Connect America Fund to provide support in the territories of price cap carriers and their rate-of-return 
affiliates based on a combination of competitive bidding and a forward-looking cost model. The 
Commission observed that developing a new cost model and bidding mechanism could be expected to 
take some time. To spur broadband deployment even as those mechanisms are being developed, the 
Commission established Phase l of the CAF, a transition mechanism from the old high-cost support 
mechanisms for price cap carriers to the new CAF. In Phase I, the Commission froze current high-cost 
support for price cap carriers and their affiliates, and, in addition, committed up to $300 million in 
incremental support to promote broadband deployment. 2 The $300 million in incremental support was 
allocated among price cap carriers using a formula to estimate wire center costs that was based on the 
prior high-cost proxy model. 3 

3. Participation in the CAF Phase I incremental support program is optional. But carriers 
that accept funding are required to deploy broadband to a number of locations, currently unserved by 
fixed broadband, equal to the amount of incremental support the carrier accepts divided by $775. 4 Each 
carrier accepting funding must identify the areas, by wire center and census block, in which it intends to 
deploy broadband to meet its obligation, when it files its notice of acceptance. 5 Carriers are required to 
complete deployment to no fewer than two-thirds of the required number of locations within two years 
and all required locations within three years, and they must certify that they have done so as part of their 
annual certifications under section 54.313 of the Commission’s rules. 0 The Commission also provided 
that “[cjarriers failing to meet a deployment milestone will be required to return the incremental support 
distributed in connection with that deployment obligation and will be potentially subject to other 
penalties, including additional forfeitures, as the Commission deems appropriate.” 7 However, the 
Commission continued, “[i]f a carrier fails to meet the two-thirds deployment milestone within two years 
and returns the incremental support provided, and then meets its full deployment obligation associated 
with that support by the third year, it will be eligible to have support it returned restored to it.” 8 

III. DISCUSSION 

4. First, we clarify how to calculate the amount of support a carrier must return for failing to 
meet its deployment requirements. Specifically, if a carrier fails to meet its deployment obligations, it 
will be required to return to the Commission an amount equal to $775 multiplied by the number of 
locations to which the carrier was required to deploy to but did not, but a carrier will not be required to 
“pay twice” for any failure to meet a requirement. For example, if a carrier accepted $6,975,000 and 
committed to deploying to 9,000 locations over three years, but only deployed to 5.800 by the end of two 
years, rather than the 6,000 required at that milestone, the carrier would be required to return $ 155,000 of 
its incremental support (200 locations times $775). Similarly, a carrier that accepted the same amount 
and deployed to all 6,000 locations by the second year but deployed to only 8,900 by the end of the third 
year would be required to return $77,500 (100 locations times $775). However, if the same carrier 

2 See USE ICC Transformation Order , 26 FCC Red at 17715, para. 133. 

3 See id. See also Wireline Competition Buraeu Announces Support Amounts for Connect America Fund Phase One 
Incremental Support. WC Docket Nos. 10-90, 05-337, DA 12-639 (rel. Apr. 25, 2012). 

4 See USF/fCC Transformation Order , 26 FCC Red at 17715, para. 133. 

5 See id. at 17720. para. 146; 47 C.F.R. $$ 54.312(b)(3). 54.313(b). 

6 See USF/ICC Transformation Order. 26 FCC Red at 17721. para. 147; 47 C.F.R. § 54.312(b)(4). 

7 VSF ICC Transformation Order , 26 FCC Red at 17721. para. 147. 

1 Id. at 17721-22. para. 147. 
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deployed to 5,800 of its required 6,000 locations by the second year, returned the $155,000 required, and 
then continued its deployment, reaching 8.900 by the end of the third year, it would have $77,500 of its 
returned support restored. We note that this discussion does not address any additional penalties that the 
Commission may choose to impose on any carrier that fails to meet its deployment obligation, as stated in 
the Order? 

5. Second, we clarify that when a carrier files its notice of acceptance of funding, 
identifying the wire centers and census blocks in which it intends to deploy, it is not binding itself to 
deploy only in those areas, nor is it committing to deploy to every' unserved location in those areas. We 
clarify that carriers are expected to make a good faith effort to identify where they will deploy when they 
file their notices of acceptance. We observe, in this regard, that there are a number of practical obstacles 
that may make it difficult for carriers to commit irrevocably to a particular deployment plan by July 24th. 
For example, carriers may not have perfect information now about the number of locations in every 
potential area, the number of locations in an area may change over time, and the aggressive schedule for 
identifying intended buildout locations may make it difficult for carriers to gain complete information 
about potential deployments prior to filing their notices of acceptance. Accordingly, we clarify that 
carriers may, in satisfaction of their deployment requirement, deploy to eligible locations not identified in 
their notices of acceptance, but will be required to identify subsequently where deployment actually 
occurred. Similarly, if a carrier finds that deploying to an area it intended to deploy to would be 
impractical, it will not be subject to penalties on account of its failure to deploy broadband to that 
particular area. 

6. Third, we clarify that the certification associated with carriers’ two- and three-year 
deployment milestones, which carriers must include as part of their annual filings under section 54.313(b) 
of the Commission’s rules, 10 must specify the number of locations in a census block-wire center 
combination to which they have actually built. Carriers must identify the precise number of locations so 
that appropriate adjustments, if any, can be made to support previously provided, if a carrier fails to meet 
its deployment obligation. To facilitate the ability of USAC and the Commission to validate that carriers 
have, in fact, met their deployment obligations, carriers must be prepared, upon request, to provide 
sufficient information regarding the location of actual deployment to confirm the availability of service at 
that location. 

7. Fourth, we clarify that the certifications each carrier makes when it accepts incremental 
support—that the locations to be deployed to are shown on the National Broadband Map as unserved by 
fixed broadband by any provider other than the certifying entity itself or an affiliate: that, to the best of 
the carrier’s knowledge, the locations are, in fact, unserved by fixed broadband; that the carrier’s capital 
improvement plan did not already include plans to complete broadband deployment within the next three 
years to the locations to be counted to satisfy the deployment obligation; and that incremental support will 
not be used to satisfy any merger commitment or similar regulatory obligation 11 —are certifications that 
apply to all locations that in fact the carrier extends broadband to, using CAF Phase I incremental support. 
That is. if a carrier finds it necessary to deploy to locations other than the locations identified in its initial 
acceptance filing, those other locations may not be in areas, for example, that were shown on the National 
Broadband Map, at the time of acceptance, as served. 

8. Fifth, we clarify that when a carrier certifies that the locations to which it will deploy are 
shown as unserved by fixed broadband on the “current” version of the National Broadband Map, the 
“current” version of the National Broadband Map is the version that was publicly available on the 


* See id * 17720, para. 147. 

10 See 47 C.F.R. § 54.313(b). 
"See 47 C.F.R. j} 54.312(b)(3). 
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National Broadband Map website on the date eligible support amounts were announced. 12 The 
Commission intended for carriers to have 90 days to determine how much incremental support they 
would accept and which wire centers and census blocks they would deploy to in order to meet their CAF 
Phase 1 commitments. 13 To the extent the National Broadband Map data is updated during the 90-day 
period in which carriers are evaluating how much incremental support they will accept, that could leave 
carriers with less time to evaluate the updated version of the map. Potentially altering CAF Phase I 
incremental support deployment plans before the deadline for them to accept funding would be 
unreasonable and contrary to the Commission’s framework for CAF Phase I funding, and we clarify the 
requirement to ensure that carriers have a full 90 days to make their CAF I plans. 

9. Sixth, we further clarify that the term ‘‘fixed broadband” for the purposes of CAF Phase 1 
includes any technology identified on the then-current version of the National Broadband map that is not 
identified as a mobile technology' or a satellite-based technology. In this regard, we observe that the 
technologies reported on the National Broadband Map at the time the Ol der was issued varied from the 
technologies listed on the Broadband Map currently. 14 The Commission in the Order distinguished fixed 
terrestrial broadband technologies from mobile and satellite broadband technologies, determining that 
only fixed terrestrial broadband technologies are relevant to the determination of whether an area is 
served for the purposes of CAF Phase I; the clarification we provide here reflects this distinction. 15 

10. Finally, we correct section 54.307(e)(5) of the Commission’s rules. 16 Paragraph 180 of 
the first erratum to the USE ICC Transformation Order corrected section 54.307(e)(5) to replace 
“described in paragraph (e)(2)(iv) of this section” with “described in paragraph (e)(2)(iii) of this section.” 
The text to be replaced appeared twice in section 54.307(e)(5), but. through a clerical error, only the 
second instance of that text in the rule was corrected. We now correct the rule to replace the remaining 
instance of that text. 

IV. PROCEDURAL MATTERS 

A. Paperwork Reduction Act 

11. This document does not contain new or modified information collection requirements 
subject to the Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. Therefore, it does not 
contain any new or modified information collection burden for small business concerns with fewer than 
25 employees, pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-198, see 44 
U.S.C. 3506(c)(4). 


u See USE. ICC Transformation Order , 26 FCC Red at 17720-21. para. 146. See also 47 C.F.R. § 54.312(b)(3) 
(requiring a carrier accepting CAF Phase I incremental support to certify that locations the carrier intends to deploy 
to are shown as unserved by fixed broadband on the “then-current” version of the National Broadband Map). 

13 See USE /CC Transformation Order . 26 FCC Red at 17720-21, para. 146 (within 90 days of being informed of 
the amount of incremental support it is eligible to receive, each carrier must provide notice . . . identifying the 
amount of support it wishes to accept and the areas by wire center and census block in which the carrier intends to 
deploy broadband). See also 47 C.F.R. § 54.312(b)(3). 

14 Compare USE ICC Transformation Order , 26 FCC Red at 17720-21 n.231 with National Broadband Map: Ty pe 
of Technology Available, available at http://www.broadbandniap.gov/technt>log\ . We note that the current 
National Broadband Map does not report satellite coverage. 

15 See VSF.'ICC Transformation Order, 26 FCC Red at 17720-21 n.231. 

'* See 47 C.F.R. § 54.307(e)(5). 
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B. Final Regulatory Flexibility Act Certification 

12. The Regulatory Flexibility Act of 1980. as amended (RFA), 17 requires that a regulatory 
flexibility analysis be prepared for rulemaking proceedings, unless the agency certifies that “the rule will 
not have a significant economic impact on a substantial number of small entities.” 18 The RFA generally 
defines “small entity” as having the same meaning as the terms “small business,” “small organization,” 
and “small governmental jurisdiction.” 19 In addition, the term “small business” has the same meaning as 
the term “small business concern” under the Small Business Act. 20 A small business concern is one 
which: (1) is independently owned and operated: (2) is not dominant in its field of operation; and (3) 
satisfies any additional criteria established by the Small Business Administration (SBA). 2i 

13. This Order clarifies, but does not otherwise modify, the USF/ICC Transformation Order. 
These clarifications do not create any burdens, benefits, or requirements that were not addressed by the 
Final Regulatory Flexibility Analysis attached to USF/ICC Transformation Order. Therefore, we certify 
that the requirements of this Order will not have a significant economic impact on a substantial number of 
small entities. The Commission will send a copy of the Order including a copy of this final certification 
in a report to Congress pursuant to the Small Business Regulatory Enforcement Fairness Act of 1996. 22 

In addition, the Order and this certification will be sent to the Chief Counsel for Advocacy of the Small 
Business Administration, and will be published in the Federal Register. 23 

C. Congressional Review Act 

14. The Commission will send a copy of this Order to Congress and the Government 
Accountability Office pursuant to the Congressional Review Act. 24 


17 The RFA, see 5 U.S.C. § 601 el seq.. has been amended by the Contract With America Advancement Act of 1996, 
Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). I itle II of the CWAAA is the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA). 

18 5 U.S.C. § 605(b). 

19 5 U.S.C. §601(6). 

20 5 U.S.C. § 601(3) (incorporating by reference the definition of “small business concern” in Small Business Act, 

15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3). the statutory definition of a small business applies “unless an 
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity 
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the 
agency' and publishes such dcfinition(s) in the Federal Register.” 

21 Small Business Act, 15 U.S.C. § 632. 

22 See 5 U.S.C. § 801(aXI )(A). 

23 See 5 U.S.C. § 605(b). 

24 See 5 U.S.C. § 801(a)(1)(A). 
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V. ORDERING CLAESES 

15. Accordingly, IT IS ORDERED, pursuant to the authority contained in sections 1, 2, 4(i), 
201-206, 214, 218-220, 251,252. 254, 256, 303(r), 332, and 403 of the Communications Act of 1934, as 
amended, and section 706 of the Telecommunications Act of 1996, 47 U.S.C. §§ 151, 152, 154(i),201- 
206, 214, 218-220, 251. 252, 254, 256, 303(r), 332, 403. 1302. and pursuant to sections 0.91,0.201(d), 
0.291,1.3, and 1.427 of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.201(d), 0.291, 1.3, 1.427 and 
pursuant to the delegation of authority in paragraph 1404 of FCC 11-161 (rel. Nov. 18, 2011), that this 
Order IS ADOPTED, effective thirty (30) days after publication of the text or summary thereof in the 
Federal Register. 


FEDERAL COMMUNICATIONS COMMISSION 


Julie A. Veach 
Acting Chief 

Wireline Competition Bureau 
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APPENDIX 
Final Rules 


For the reasons discussed in the Order, the Federal Communications Commission amends 47 CFR part 54 
to read as follows: 

PART 54— t MVERSAL SERV ICE 

1. The authority citation for part 54 continues to read as follows: 


Authority: 47 U.S.C. 151, 154<i), 201, 205. 214. 219, 220. 254. 303(r), 403. and 1302 unless otherwise 
noted. 

2. Amend § 54.307(e)(5) to read as follows: 

* * * • * 

(5) Implementation of Mobility Fund Phase 11 Required . In the event that the implementation of 
Mobility Fund Phase ii has not occurred by June 30. 2014, competitive eligible telecommunications 
carriers will continue to receive support ai the level described in paragraph (eH2)(iii) of this section until 
Mobility Fund Phase II is implemented. In the event that Mobility Fund Phase II for Tribal lands is not 
implemented by June 30, 2014, competitive eligible telecommunications carriers serving Tribal lands 
shall continue to receive support at the level described in paragraph (e)(2)(iii) of this section until 
Mobility Fund Phase 11 for Tribal lands is implemented, except that competitive eligible 
telecommunications carriers serv ing remote areas in Alaska and subject to paragraph (eX3) of this section 
shall continue to receive support at the level described in paragraph (eX3)(v) of this section. 

* * * ♦ * 


8147 



Federal Communications Commission 


DA 12-1156 


Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 


National Exchange Carrier Association 
Revisions to Tariff F.C.C. No. 5 


) 

) 

) 

) WCB/Pricing File No. 12-09 

) 

) Transmittal No. 1350 

) 

) 


ORDER 


Adopted: July 19,2012 Released: July 19,2012 

By the Acting Chief, Pricing Policy Division, Wireline Competition Bureau: 

1. On July 12, 2012, the National Exchange Carrier Association (NECA) filed Transmittal 
No. 1350 to revise Tariff F.C.C. No. 5, Access Services, to become effective July 20, 2012. NECA 
proposes to reduce Access Recovery Charge (ARC) rates for the following companies: Barry County 
Telephone Company, Big Sandy Telecom, Inc., Columbine Acquisition Corp. d/b/a Columbine Telecom 
Company, GTA Telecom, LLC, GTC, Inc., and James Valley Cooperative Telephone Company. 

2. Transmittal No. 1350 proposes to modify ARC rates that are already subject to the 
investigation of NECA’s Tariff F.C.C. No. 5.' Because these revised ARC rates raise the same 
substantial questions of lawfulness described in the 20/2 Annual Access Charge Tariff Order , they 
warrant further investigation. Accordingly, Transmittal No. 1350 is suspended for one day and will be 
subject to the investigation initiated in the 20/2 Annual Access Charge Tariff Order. Transmittal No. 
1350 also will be subject to an accounting order to facilitate any refunds that may later prove necessary. 

3. Accordingly, IT IS ORDERED that, pursuant to section 204(a) of the Communications 
Act of 1934, as amended, 47 U.S.C. § 204(a), and the authority delegated pursuant to sections 0.91 and 
0.291 of the Commission's rules. 47 C.F.R. §§ 0.91,0.291, the revisions to NECA’s Tariff F.C.C. No. 5 
ARE SUSPENDED for one day from the July 20, 2012 effective date, and investigations of the 
referenced transmittals are instituted and incorporated within WCB/Pricing File No. 12-09. 

4. IT IS FURTHER ORDERED that, pursuant to sections 4(i) and 204(a) of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 204(a), NECA SHALL KEEP 
accurate account of all amounts received by the reason of the rates that are subject of this investigation. 


1 See July 3, 2012 Annual Access Charge Tariff Filings. WCB/Pricing File No. 12-09. Order, DA J2-1037, at para. 
5 (Wireline Comp. Bur., rel. July 2, 2012) (2012 Annua! Access Charge Tariff Order). 


^ r n 

^ zi 
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5. IT IS FURTHER ORDERED that NECA SHALL FILE tariff revisions within five 
business days of the release date of this Order to reflect this suspension. 


FEDERAL COMMUNICATIONS COMMISSION 


Victoria S. Goldberg 

Acting Chief, Pricing Policy Division 

Wireline Competition Bureau 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12 m St., S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet: http://www.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1157 
Release Date: July 19, 2012 

WIRELINE COMPETITION BUREAU SEEKS COMMENT ON 
ACS WIRELESS, INC. PETITION FOR WAIVER OF A 
HIGH-COST UNIVERSAL SERVICE FILING DEADLINE 

WC Docket No. 10-90 


Comment Date: August 2, 2012 
Reply Comment Date: August 9, 2012 

The Wireline Competition Bureau seeks comment on a petition filed by ACS Wireless, Inc. (ACS 
Wireless) for a waiver of section 54.313(j) of the Commission’s rules, which requires an eligible 
telecommunications carrier to file an annual report with the Commission, the Universal Service 
Administrative Company, and the relevant state commissions, relevant authority in a U.S. Territory, or 
Tribal governments, as appropriate. 1 In 2012, that annual report was due on July 2: 

Pursuant to sections 1.415 and 1.419 of the Commission’s rules, interested parties may file 
comments on or before the dates indicated above. 3 Comments may be filed using the Commission’s 
Electronic Comment Filing System (ECFS). 4 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the 
ECFS: http://fiallfoss.fcc.gov/ecfs2/ . 

■ Paper Filers: Parties who choose to file by paper must file an original and one copy of each 
filing. If more than one docket or rulemaking number appears in the caption of this proceeding, 
filers must submit two additional copies for each additional docket or rulemaking number. 


1 ACS Wireless. Inc. Petition for Waiver of Section 54.313fj) of the Commission’s Rules, WC Docket No. 10-90 
(filed July 16, 2012): 47 C.F.R. § 54.3130). 

2 Wireline Competition Bureau Announces Filing Deadline of July 2. 2012. for Eligible Telecommunications 
Carriers to File Reports Pursuant to Section 54.313(a)(2) Through (a)(6) and (h) of the Commission s Rules . WC 
Docket Nos. 10-90. 07-135, 05-337. 03-109: GN Docket No. 09-51: CC Docket Nos. 01-92 and 96-45: WT 
Docket No. 10-208, Public Notice. 27 FCC Red 5077 (2012). In subsequent years, the filings will be due on July 1. 
See 47 C.F.R. § 54.3130). 

3 47 C.F.R. §g 1.415, 1.419. 

4 ■'mw Electronic Filing of Documents in Rulemaking Proceedings. GC Docket No. 97-113, Report and Order, 13 
FCC Red 11322(1998). 
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Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission’s Secretary, 
Office of the Secretary, Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission's Secretary must be 
delivered to FCC Headquarters at 445 12* St.. SW, Room TW-A325, Washington, DC 20554. 

The Filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries must be held together with rubber 
bands or fasteners. Any envelopes and boxes must be disposed of before entering the building. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must 
be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 

■ U.S. Postal Service first-class. Express, and Priority mail must be addressed to 445 12 th Street, 
SW, Washington DC 20554. 

People with Disabilities: To request materials in accessible formats for people with disabilities 
(Braille, large print, electronic files, audio format), send an e-mail to fee504 g fcc.gov or call the 
Consumer & Governmental Affairs Bureau at (202) 418-0530 (voice), (202) 418-0432 (tty). 

In addition, one copy of each pleading must be sent to each of the following: 

(1) Abdel Eqab, Telecommunications Access Policy Division, Wireline Competition Bureau, 445 12th 

Street, S.W., Room 5-B431, Washington, D.C. 20554; e-mail: Abdel-Hamid.Eqab@fcc.gov : and 

(2) Charles Tyler, Telecommunications Access Policy Division. Wireline Competition Bureau. 445 12th 

Street, S.W., Room 5-A452. W'ashington, D.C. 20554; e-mail: mailto:Charles.Tvlcr@fcc.gov . 

The proceeding this Notice initiates shall be treated as a “permit-but-disclose” proceeding in 
accordance with the Commission’s ex parte rules. 5 Persons making ex parte presentations must file a 
copy of any written presentation or a memorandum summarizing any oral presentation within two 
business days after the presentation (unless a different deadline applicable to the Sunshine period applies). 
Persons making oral ex parte presentations are reminded that memoranda summarizing the presentation 
must (1) list all persons attending or otherwise participating in the meeting at which the ex parte 
presentation was made, and (2) summarize all data presented and arguments made during the 
presentation. If the presentation consisted in whole or in part of the presentation of data or arguments 
already reflected in the presenter’s written comments, memoranda or other filings in the proceeding, the 
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or 
other filings (specifying the relevant page and/or paragraph numbers where such data or arguments can be 
found) in lieu of summarizing them in the memorandum. Documents shown or given to Commission 
staff during ex parte meetings are deemed to be written ex parte presentations and must be filed 
consistent with rule 1.1206(b). In proceedings governed by rule 1.49(0 or for which the Commission has 
made available a method of electronic Filing, written ex poi re presentations and memoranda summarizing 
oral ex parte presentations, and all attachments thereto, must be filed through the electronic comment 
filing system available for that proceeding, and must be filed in their native format (e g .doc, .xml, .ppt. 


5 47 C.F.R. $§ 1.1200 etseif. 
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searchable .pdf). Participants in this proceeding should familiarize themselves with the Commission’s ex 
parte rules. 

For further information, please contact Abdel Eqab. Telecommunications Access Policy Division, 
Wireline Competition Bureau at (202) 418-7400 or TTY (202) 418-0484. 


- FCC - 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 

MARITEL NORTHERN PACIFIC, INC. 
MARITEL SOUTHERN PACIFIC, INC. 

Assignment of Authorization to PacifiCorp 

Request for Waiver of Part 80 of the 
Commission’s Rules 


) 

) 

) FCC File Nos. 0003941632-33 

) 

) 

) 

) 

) 

) 


ORDER 


Adopted: July 19,2012 Released: July 20,2012 

By the Deputy Chief, Mobility Division, Wireless Telecommunications Bureau: 

1. Introduction. On August 24, 2009, MariTEL Northern Pacific, Inc. and MariTEL 
Southern Pacific, Inc. (collectively, MariTEL) filed applications to partition and disaggregate portions of 
their licenses for VHF Public Coast (VPC) stations WPOJ532 and WPOJ536. respectively, to PacifiCorp 
(Applications). 1 To facilitate its proposed use of the spectrum, PacifiCorp requests a waiver of the Part 
80 Rules. 2 We also have before us a petition to dismiss or deny the Applications (Petition). 3 For reasons 
discussed below, we conclude that a waiver to permit PacifiCorp to use the assigned spectrum in support 
of its electric utility operations will serve the public interest in supporting critical infrastructure industry 
communications, will not preclude accommodation of maritime communications in the partitioned areas, 
and, as conditioned herein, will not pose a threat of harmful interference to maritime communications. 
Consequently, we grant the Waiver Request as set forth below, deny the Petition, and will process the 
Applications accordingly. 

2. Background. In 2005. MariTEL filed applications to partition and disaggregate portions 
of these same two licenses to PacifiCorp, which requested waivers of the Part 80 Rules so that it could 
use the spectrum to support its electric utility operations. 4 In 2006. the Public Safety and Critical 
Infrastructure Division (PSCID) of the Wireless Telecommunications Bureau (Bureau) granted 


1 FCC File Nos. 0003941632. 0003941633 (both filed Aug. 24. 2009) (Applications). 

2 See Request for Waiver of Part 80 of the Commission’s Rules, attached to the Applications (Waiver Request). 

3 See Petition to Dismiss or Deny. Or in the alternative Section 1.41 Request (filed Sept. 16. 2009 by Environmentel 
LLC, Verde Systems LLC, Telesaurus Holdings GB LLC. Intelligent Transportation & Monitoring Wireless LLC, 
and Skybridge Spectrum Foundation (collectively. Petitioners)) (Petition). MariTEL and PacifiCorp each filed an 
opposition. See Opposition of MariTEL, Inc. (filed Sept. 28, 2009); Opposition of PacifiCorp (filed Sept. 30. 2009). 
The Petitioners filed a reply. See Reply to Oppositions to Petition to Dismiss or Deny, Or in the Alternative Section 
141 Request (filed Oct. 13. 2009). In addition, Warren Havens, Environmentel LLC. Verde Systems LLC, 
Intelligent Transportation & Monitoring Wireless LLC, Telesaurus Holdings GB LLC and Skybridge Spectrum 
Foundation filed a Supplement - New Facts. And Request to Accept on May 27. 2010. 

4 See FCC File Nos. 0001988156 (WPOJ532). 0001988415 (WPOJ536) (both filed June 13. 2005, amended Dec. 

17, 2008 and Mar. 13. 2009). 
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PacifiCorp’s waiver request only in part, in light of objections raised by the National Telecommunications 
and Information Administration (NTIA) on behalf of the United States Coast Guard (Coast Guard). 5 
Specifically, PSCID granted the request to permit operations only more than twenty miles from the 
Pacific Ocean and Columbia River. 0 With respect to those areas, PSCID granted PacifiCorp’s request for 
a waiver to permit private land mobile radio (PLMR) operations on VPC spectrum to be governed by Part 
90 of the Commission’s Rules only until resolution of the Commission’s then-pending proceeding 
proposing to amend the Part 80 rules to permit PLMR use of VPC spectrum,' but stated that PacifiCorp 
ultimately would be subject to the rules adopted in that proceeding. 8 

3. PacifiCorp timely sought Commission review of PSCID’s decision not to grant the 
waiver in areas within twenty miles of the Pacific Ocean and Columbia River, but in 2008, MariTEL and 
PacifiCorp, after consulting with the Coast Guard, amended those applications (and the waiver request) to 
reduce the number of VPC channels on which PacifiCorp proposed to operate near major waterways. 9 In 
2009, the Bureau’s Mobility Division 10 granted PacifiCorp’s amended waiver request and consented to 
the amended assignment applications. 11 Because the Commission had in 2007 amended the Part 80 rules 
to permit PLMR use of VPC spectrum 12 and PacifiCorp represented that its proposed operations 
otherwise complied with Part 80, the only rule waiver that PacifiCorp required was of the requirement in 
Section 80.123(b) of the Commission’s Rules 13 that priority be afforded to marine-originating 
communications. 14 


5 See PacifiCorp, Order. 21 FCC Red 7762 (WTB PSCID 2006) (2006 Waiver Order). 

6 See id at 7766 f 9. 

7 See MariTEL. Inc. and Mobcx Network Services. LLC, Sauce of Proposed Rule Making. WT Docket No. 04-257, 
19 FCC Red 15225 (2004). 

* See 2006 Waiver Order, 21 FCC Red at 7766 % 9. PacifiCorp was granted waivers of various Part 80 Rules, 
including Sections 80.105, 80.106, 80.123, 80.203. and 80.371, 47 C.F.R. §§ 80.105. 80.106, 80.123, 80.203, 
80.371. See id. at 7763 n.3 (describing waiver request). 7767 m 13 (conditionally granting waiver request except to 
the extent that PacifiCorp sought to operate on Channel 87B and surrounding interstitial channels, and to the extent 
it sought to operate within twenty miles of the Pacific coast or the Columbia River). The waived rules impose 
certain obligations on VPC licensees with respect to meeting maritime communications needs, establish power 
limits more stringent than those in Part 90. and require the use of equipment authorized under Part 80. 

v Because the Bureau had not yet formally consented to the assignment applications, they remained in pending status 
and thus could be amended. 

10 Pursuant to a Commission reorganization effective September 25, 2006. certain duties of PSCID were assumed by 
the Mobility Division. See Establishment of the Public Safety and Homeland Security Bureau, Order , 21 FCC Red 
10867 (2006). 

" See PacifiCorp. Order, 24 FCC Red 5796 (WTB MD 2009) (2009 Waiver Order). The Mobility Division also 
granted PacifiCorp's request to withdraw its application for rev iew. Id. at 58001j 11. 

12 See MariTEL. Inc. and Mobex Network Services. LLC, Report and Order , WT Docket No. 04-257, 22 FCC Red 
8971 (2007), on recon.. Memorandum Opinion and Order , 25 FCC Red 533 (2010). affd. Order on 
Reconsideration . 26 FCC Red 2491, review dismissed. Second Memorandum Opinion and Order. 26 FCC Red 
16579(2011). 

15 See 47 C.F.R. § 80.123(b). 

14 See 2009 Waiver Order. 22 FCC Red at 5798-8005-10. In 2010. the Commission confirmed (hat licensees 
operating pursuant to pre-2007 waivers that were conditioned on compliance with the rules eventually adopted in 
WT Docket No. 04-257 could not operate in conflict with those rules unless they obtained specific w aivers of any 
rules with which they could not comply. See MariTEL, Inc. and Mobex Network Serv ices. LLC. Memorandum 
Opinion and Order. WT Docket No. 04-257. 25 FCC Red 533, 537 c 12 (2010), aff d. Order on Reconsideration. 26 
FCC Red 2491, review dismissed. Second Memorandum Opinion and Order. 26 FCC Red 16579 (2011). 
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4. Upon consummation of the assignment, PacifiCorp acquired the right to use certain VPC 
frequencies in those portions of the station WPOJ532 and WPOJ536 service areas that are within twenty 
miles from the Pacific Ocean and Columbia River, and the right to use those frequencies plus additional 
VPC frequencies in those portions of the service areas more than twenty miles from the Pacific Ocean and 
Columbia River; VHF maritime Channel 85 (157.275/161.875 MHz) was assigned only in areas more 
than twenty miles from the Pacific Ocean and Columbia River. 15 

5. Later in 2009, MariTEL filed the instant Applications for consent to assign Channel 85 to 
PacifiCorp in the station WPOJ532 and WPOJ536 service areas within twenty miles of the Pacific Ocean 
and Columbia River. PacifiCorp notes that most of the over-700,000 utility customers that it serves in 
Oregon, Washington, and California are in this area. 16 It also represents that the eventual assignment of 
Channel 85 to PacifiCorp within twenty miles of the Pacific Ocean and the Columbia River “was 
specifically contemplated as part of the discussions among PacifiCorp, MariTEL, and the ... Coast Guard 
regarding the assignment of VPC frequencies to PacifiCorp,*’ as noted in PacifiCorp’s amended waiver 
request in 2008. 17 

6. Discussion. The Petition argues that the Applications should be dismissed, denied, or 
held in abeyance due to questions about the basic character qualifications of Donald DePriest and for 
other reasons unrelated to the assignment of VPC spectrum to PacifiCorp. 18 In another matter involving 
MariTEL applications, we recently held that the issues raised by the Petition do not, under the 
Commission’s policies, constitute grounds to defer processing of MariTEL applications. 19 Consequently, 
we deny the Petition. 

7. With respect to the use of Channel 85 within twenty miles of the Pacific Ocean and the 
Columbia River, we grant PacifiCorp the same waiver relief it was accorded with respect to other VPC 
spectrum in 2009. We credit the parties’ representations that, after the assignment is consummated, 
MariTEL will retain sufficient spectrum to accommodate maritime communication needs in areas within 
twenty miles of the Pacific Ocean and the Columbia River. 20 We agree with PacifiCorp that the same 
public interest considerations that warranted grant of the earlier waiver requests support grant of this 
waiver request. 21 We grant the waiver of the requirement in Section 80.123(b) that priority be afforded to 
marine-originating communications on the same conditions as in 2009: (1) that no interference be caused 
to current or future marine communications, including, but not limited, to Automatic Identification 
System (A1S) operations, and (2) if necessary, PacifiCorp will exercise its best efforts to adjust its 
operations in coordination with the maritime community so that the public safety needs of both 


15 See 2006 Waiver Order. 21 FCC Red at 7763 ^ 3: 2009 Waiver Order. 24 FCC Red at 5798 c 5. 

16 See Waiver Request at 3. 

17 Id. at 8: see Amended Request for Rule Waiver (filed Dec. 16, 2008 by PacifiCorp and attached to FCC File Nos. 
0001988156, 0001988415), at 7 n.l 1 (“Although the present applications do not propose assignment of channel 85 
to PacifiCorp in the area that is within 20 miles of the Pacific ocean and Columbia River, PacifiCorp and MariTEL 
contemplate requesting consent to the assignment of channel 85 to PacifiCorp for [PMRS] use in the near future.”). 
Neither NTIA nor the Coast Guard has petitioned to deny, or otherwise indicated any opposition to, the present 
Applications and Waiver Request. 

1B See Petition at 2-3. 

19 See MariTEL, Inc.. Order. 27 FCC Red 3256, 3259-62 f* 7-14 (WTB MD 2012), recon. and review pending. 

20 See Waiver Request at 2. 7-8; see also 2009 Waiver Order , 24 FCC Red at 5799 % 9 (accepting the parties* 
representation that the spectrum retained by MariTEL would be sufficient to accommodate maritime needs, but also 
noting that if “the spectrum retained by MariTEL proves insufficient to accommodate maritime needs in the region. 
... the parties will be required to adopt other means to ensure against blocked or delayed marine-originating calls”). 

21 See Waiver Request at 7. 
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PacifiCorp and the maritime community can be accommodated. 22 As so conditioned, we conclude that 
grant of the waiver of Section 80.123(b) is warranted under Section 1.925(b)(3) of the Rules/ 3 In the 
event that the spectrum retained by MariTEL proves insufficient to accommodate maritime needs in the 
region, however, the parties will be required to adopt other means to ensure against blocked or delayed 
marine-originating calls. 

8. Conclusion and Ordering Clauses. For the reasons stated above, we grant PacifiCorp’s 
waiver request, and will consent to the assignment applications for the requested frequencies. Because 
PacifiCorp’s operations could, in some circumstances, present a potential for interference to maritime 
operations, or could preclude the use of these maritime frequencies in the national interest, the instant 
waiver request is granted on the express conditions that no interference is caused to current or future 
marine communications, including but not limited to AIS operations; and that, if necessary, PacifiCorp 
will exercise its best efforts to adjust its operations in coordination with the maritime community so that 
the public safety needs of both PacifiCorp and the maritime community can be accommodated. In 
addition, we deny the Petition, which provides no basis for dismissing, denying or deferring action on the 
Applications. 

9. Accordingly, IT IS ORDERED, pursuant to Sections 4(i), 303(r) and 309(d) of the 
Communications Act of 1934. as amended, 47 U.S.C. §§ 154(i), 303(r), 309(d). and Sections 1.41 and 
1.939 of the Commission’s Rules, 47 C.F.R. §§ 1.41. 1.939, that the Petition to Dismiss or Deny, Or in 
the alternative Section 1.41 Request filed by Environmentel LLC, Verde Systems LLC, Telesaurus 
Holdings GB LLC, Intelligent Transportation & Monitoring Wireless LLC, and Skybridge Spectrum 
Foundation on September 16, 2009, IS DENIED. 

10. IT IS FURTHER ORDERED, pursuant to Sections 4(i) and 303(i) of the 
Communications Act of 1934, as amended. 47 U.S.C. §§ 154(i), 303(i), and Section 1.925 of the 
Commission’s Rules, 47 C.F.R. § 1.925, that the Request for Waiver of Part 80 of the Commission’s 
Rules filed by PacifiCorp in association with applications FCC File Nos. 0003941632 and 0003941633 IS 
GRANTED to the extent indicated above ON THE CONDITIONS set forth in paragraph 7. 

11. IT IS FURTHER ORDERED that applications FCC File Nos. 0003941632 and 
0003941633 SHALL BE PROCESSED consistent with this Order and the Commission’s Rules. 

12. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the 
Commission’s Rules, 47 C.F.R. §§ 0.131, 0331. 


fv* 
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FEDERAL COMMUNICATIONS COMMISSION 


Scot Stone 

Deputy Chief, Mobility Division 
Wireless Telecommunications Bureau 


" 2 See 2009 Waiver Order, 24 FCC Red at 5800 *[ 11. PacifiCorp does not object to imposition of these conditions. 
See Waiver Request at 8. 

2j 47 C.F.R. § 1.925(b)(3). In addition, we accept PacifiCorp’s certification that it will use the assigned spectrum for 
private mobile radio service (PMRS) operations. See Certification Pursuant to Section 20.9(b), attached to the 
Applications. We accordingly direct that the license to be issued to PacifiCorp, following its notification to the 
Commission of the consummation of the assignment, be designated as authorizing only PMRS use. VPC stations 
are presumptively treated as commercial mobile radio service providers, but VPC licensees are permitted to file 
applications to dedicate a portion of their spectrum for PMRS use and may be regulated as PMRS providers upon 
certifying that they will so operate. See 47 C.F.R. § 20.9(a)(5), (b). 


8156 


Federal Communications Commission 


DA 12-1159 


Before the 

Federal Communications Commission 
Washington, D.C. 20554 


[n the Matter of ) 

) 

ARIZONA WATER COMPANY ) WT Docket No. 99-87 

) 

Request for Waiver of Section 90.209(b) of the ) 

Commission’s Rules ) 

ORDER 


Adopted: July 19, 2012 Released: July 20, 2012 

By the Deputy Chief, Mobility Division, Wireless Telecommunications Bureau: 

1. Introduction. We have before us the request of Arizona Water Company (the 
Company), 1 for a temporary waiver until January 1, 2014, of the Commission’s VHF/UHF 
narrowbanding deadline, which requires private land mobile radio (PLMR) licensees in the 150-174 MHz 
and 421-512 MHz bands to operate using channel bandwidth of no more than 12.5 kHz or equivalent 
efficiency by January 1, 2013. 2 The Company seeks the extension for forty-one PLMR stations. 3 For the 
reasons set forth below, we grant the request. 

2. Background. Arizona Water Company provides water service to over 84.000 customers 
in 22 water systems throughout Arizona. 4 Its water systems are located in mostly rural areas with diverse 
geographic and topographic settings. 5 The Company's voice and telemetry radio systems consist of 
approximately 148 mobile or handheld voice radios, 13 voice radio base stations, and 70 telemetry radios. 


1 See Request for Waiver of Narrowbanding Deadline (filed Apr. 25, 2012) (Request). On June 5, 2012, comment 
was sought on the narrowbanding waiver request. See Wireless Telecommunications Bureau Seeks Comment on 
Arizona Water Company Request for Waiver of the January I, 2013 VHF-tJIIF Narrowbanding Deadline. Public 
Notice, WT Docket No. 99-87, 27 FCC Red 6048 (WTB MD 2012). No comments were filed. 

2 47 C.F.R § 90.209(b); see also Implementation of Sections 309(j) and 337 of the Communications Act of 1934 as 
Amended; Promotion of Spectrum Efficient Technologies on Certain Part 90 Frequencies, Third Memorandum 
Opinion and Order and Third Further Notice of Proposed Rule Making and Order , WT Docket No. 99-87. RM- 
9332. 19 FCC Red 25045 (2004). On April 26. 2012, the Wireless Telecommunications Bureau. Public Safety and 
Homeland Security Bureau, and Office of Engineering and Technology waived the January I. 2013 narrowbanding 
deadline for 470-512 MHz band frequencies. See Implementation of Sections 309(j) and 337 of the Communications 
Act of 1934 as Amended; Promotion of Spectrum Efficient Technologies on Certain Part 90 Frequencies. Order , WT 
Docket No. 99-87, RM-9332. 27 FCC Red 4213 (WTB/PS1ISB/OET 2012). 

3 Stations KD6286. KDJ835, KDJ837. KMC,566, KNDE487, KNDF488, KOK86I. KOK863, KOK864. KOK865, 
KOK868, KOK869, KRW595, WNMA388. WNMA390, WNNN622, WNNN623. WNNN624. WNNN625. 
WNNQ257, WNNQ258. WNNQ259. WNUP702, WNUP703. WNVF59I, WNVT80I, WNYZ296. WNY/.297. 
WNZC481, WPPU979, WPXD9I7. WPXF223, W'QKI.785, WQKN639, WQNH23I. WQNJ29I. and WQNJ292. 
The Company also requested an extension for Stations KOK867. WNVT800. WN WL749. and WPTJ527, but we 
note that those license have expired or been canceled. 

4 See Request at 1. 

5 Almost none of the communities serv ed by the Company has a population in excess of 10,000 people. 
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Most of its radio equipment is not narrowband-capable, and therefore must be replaced to bring the 
Company into compliance with the Commission’s narrowbanding mandate. 6 

3. The Company states that the number of technicians in these rural areas who are qualified 
to install or modify the specialized radio equipment deployed in its water production, water storage, water 
treatment and booster pump facilities is quite limited, which prevents it from completing all of the work 
necessary to complete the narrowbanding transition by January 1, 2013. 7 It expects to finish 
reprogramming or replacing voice base stations by April 2013, telemetry' radios by September 2013. and 
mobile and handheld voice radios by the end of 2013. 8 It therefore requests a 12-month extension, until 
January 1, 2014, to replace and reprogram radio base stations and related site equipment throughout its 
system. 


4. Discussion. To obtain a waiver of the Commission’s Rules a petitioner must demonstrate 
either that (i) the underlying purpose of the rule(s) would not be served or would be frustrated by 
application to the present case, and that a grant of the waiver would be in the public interest; 9 or (ii) in 
view of unique or unusual factual circumstances of the instant case, application of the mle(s) would be 
inequitable, unduly burdensome, or contrary to the public interest or the applicant has no reasonable 
alternative. 10 Applying this standard to narrowbanding, we have stated in the Narrowbanding Waiver 
Guidance Notice, jointly issued by the Wireless Telecommunications Bureau, the Public Safety and 
Homeland Security Bureau, and the Office of Engineering and Technology, that narrowbanding waiver 
requests ‘"will be subject to a high level of scrutiny” under the waiver standard. 11 We have also provided 
recommended guidance on the factors that licensees should address in their requests and have 
recommended that in addressing these factors, licensees should seek to demonstrate that “(i) they have 
worked diligently and in good faith to narrowband their systems expeditiously; (ii) their specific 
circumstances warrant a temporary extension of the deadline; and (iii) the amount of time for which a 
waiver is requested is no more than is reasonably necessary to complete the narrowbanding process.” 12 
We conclude, under the circumstances presented, that strict enforcement of the deadline would be 
inequitable, unduly burdensome, and contrary to the public interest. In reaching this conclusion, we place 
significant weight on the showing that the Company has made with respect to the factors identified in the 
Narrowbanding Waiver Guidance Notice. 

5. Based on the record before us, we conclude that Arizona Water Company has presented 
sufficient facts to meet the high standard for grant of the requested waiver. First, the record shows that 
the Company has been diligently preparing for the transition to narrowbanding by inspecting every piece 
of its radio equipment, securing contractors to perform reprogramming of designated equipment, and 
preparing a detailed schedule for the transition. The Company has already committed most of the 
necessary funds for the narrowbanding implementation, with the remaining funds to be allocated in 


*Id. at 1,2. 

'Id. at 1,3. 

* Id. at Attachment A. 

’47C.F.R.§ l.925(b)(3)(i). 

47 C'.F.R. § l.925(bX3Xii). 

11 Wireless Telecommunications Bureau, Public Safety and Homeland Security Bureau, and Office of Engineering 
and Technology Provide Reminder of January 1. 2013 Deadline for Transition to Narrowband Operations in the 
150-174 MHz and 421-512 MHz Bands and Guidance for Submission of Requests for Waiver and Other Matters, 
Public Notice, 26 FCC Red 9647 (WTB/PSHSB/OET 2011) (Narrowbanding Waiver Guidance Notice). 

l: Id. at 9649. 
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2013. 13 Because most of the Company’s voice and telemetry radios are not narrowband-capable, the 
replacement of entire control system installations is necessary throughout Arizona. 14 The reprogramming 
or replacement of the equipment will require securing qualified technicians, who are of limited 
availability in the Company’s service areas. 15 Strict application of the narrowbanding rules could result in 
interruption of the Company’s communications, which could put the public health and safety at risk. 

Based on the size and complexity of the new system, and the necessity to maintain public utility water 
service to rural communities, we conclude that the twelve-month waiver period requested by the 
Company is no more than is reasonably necessary to complete narrowbanding. 16 

6. In addition, it does not appear that grant of the waiver will significantly harm neighboring 
systems. The Company operates in rural areas, and does not indicate that it has any interoperability or 
interdependence with other radio systems. We expect the Company to work with any impacted licensee 
to minimize interference. 

7. Conclusion and Ordering Clauses. Based on the foregoing, we conclude that grant of the 
requested waiver is warranted. Accordingly, we grant Arizona Water Company a waiver of the 
Commission’s January 1, 2013 VHF/UHF narrowbanding deadline until January 1, 2014 for Stations 
KD6286. KDJ835. KDJ837, KMG566, K.NDE487, KNDE488. KOK86I, K.OK863, KOK864, KOK865, 
KOK868, KOK869, KRW595, WNMA388, WNMA390, WNNN622, WNNN623, WNNN624, 
WNNN625, WNNQ257, WNNQ258, WNNQ259, WNUP702, WNLP703, WNVF591, WNVT801, 
WNYZ296, W r NYZ297, WNZC481, WPPU979, WPXD917. WPXE223, WQKL785, WQKN639, 
WQNH231, WQXJ291, and WQNJ292. 

8. Accordingly, IT IS ORDERED pursuant to Section 4(i) of the Communications Act of 
1934, as amended, 47 U.S.C. § I54(i), and Section 1.925(b)(3) of the Commission’s rules, 47 C.F.R. 

§ 1.925(b)(3), that the Request for Waiver of Narrowbanding Deadline filed by Arizona Water Company 
on April 25, 2012 IS GRANTED to the extent indicated above. 

9. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the 
Commission’s rules, 47 C.F.R. §§0.131, 0.331. 


FEDERAL COMMUNICATIONS COMMISSION 


Scot Stone 

Deputy Chief, Mobility Division 
Wireless Telecommunications Bureau 


13 Request at 2. 

"Id. 

'• Id at 3. 

16 See Narrowbanding Waiver Guidance Notice , 26 FCC Red at 9649 (waiver applicant should show that *‘the 
amount of time for which a waiver is requested is no more than is reasonably necessary to complete the 
narrowhanding process”). 
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DA 12-1160 

Released: July 19,2012 


REQUEST FOR COMMENT 

REQUEST FOR EXEMPTION FROM COMMISSION’S CLOSED CAPTIONING RULES 

CG Docket No. 06-181 

Several entities have filed petitions for exemption from the closed captioning requirements, pursuant to 
Section 79.1 of the Commission’s rules, 47 C.F.R. § 79.1, for the television programs they produce. 1 
Petitioners claim that compliance would impose an “undue economic burden,” as defined in Section 79.1(f) of 
the Commission’s rules, 47 C.F.R. § 79.1(f). 2 

Comments and oppositions are due within 30 days from the date of this public notice. The case identifier 
must be placed on all filings. Comments and oppositions sent via e-mail to the Commission will be 
considered informal and are not part of the official record. 

Filing Instructions 

An original and two (2) copies of all comments, oppositions, and replies must be filed with the Commission. 

Filings can be sent by hand or messenger delivery, commercial overnight courier, or by first class or 
overnight U.S. Postal Service mail (although we continue to experience delays in receiving U.S. Postal 










1 The names of the Petitioners arc set forth in Attachment A. 

2 Prior to the enactment of the Twenty-First Century Communications and Video Accessibility Act, Pub. L. No. 111-260, 
124 Stat. 2751 (2010), (CVAA) in October 2010, petitioners seeking individual exemptions from the closed captioning 
requirements sought "undue burden'* exemptions. Although the CVAA replaced the "undue burden" terminology with 
the term "economically burdensome,’* (47 U.S.C. § 613(d) as amended by Sec. 202(c) of the CVAA), in light of the 
C'VAA’s legislative history, the Commission adopted an Interim Order continuing to use the undue burden factors 
contained in Section 713(e) of the Act in ev aluating petitions for individual captioning waivers. For a fuller discussion 
of this and related issues, see Anglers for Christ Ministries, Inc., Memorandum Opinion and Order, Order, and Notice of 
Proposed Rulemaking. CG Docket Nos. 06-181 and 11-175. 26 FCC Red 14941 at 14960,1i36 (2011 )CAnglers Reversal 
MO&O''). which can be found at http:.7transition.fcc.uov7ceb / dro/caDtion.html . Accordingly, this proceeding will use 
the "economically burdensome’’ terminology and the four undue burden factors contained in section 713(e) in evaluating 
petitions. 


8160 



Service mail). All filings must be addressed to the Commission’s Secretary, Office of the Secretary , Federal 
Communications Commission, Attn: CGB Room 3-B431. 

* Ha nd-delivered or messenger-delivered paper filings must be delivered to: Marlene H. Dortch, 
Secretary, Federal Communications Commission, Office of the Secretary, 445 12 th Street, SW, Room 
TW-A325, Washington, DC 20554. The filing hours at this location are 8:00 a.m. to 7:00 p.m. All 
hand deliveries must be held together with rubber bands or fasteners. Any envelopes must be 
disposed of before entering the building. 

* Commercial overnight courier mail (other than L.S. Postal Service, Express Mail and Priority 
Mail) must be sent to: Office of the Secretary. Federal Communications Commission. Attention: 
Disability Rights Office, Room 3-B431, 9300 East Hampton Drive, Capitol Heights, MD 20743. 

* U.S. Postal Service mail (including first-class, Express, and Priority Mail) should be addressed to: 
Office of the Secretary', Federal Communications Commission, Attention: Disability Rights Office, 
Room 3-B431,445 12 u ' Street, SW, Washington, DC 20554. 

All comments and oppositions must be served on the petitioner. In addition, comments and oppositions 
filed must indicate that they have been served on the petitioner. 

An original and two (2) copies of the petitioner’s reply to the comments in the record are due 20 days after the 
comment deadline. Electronic filing is not available at this time. In addition, replies to comments or 
oppositions shall be served on the commenting or opposing party and shall include a certification that the 
commenter was served with a copy. 

All comments, oppositions, and replies must contain a detailed, full showing, supported by affidavit or signed 
under penalty of perjury, of any facts or considerations relied on. 

The petitions, comments, oppositions and replies will be available for public inspection in the Commission’s 
Reference Information Center: 

445 12 th Street, S.W. 

Washington, D.C. 20554 
202-418-7094 

The petitions, public notice, and decisions (when issued) can also be found at 

http://www.fcc.gov/encvclopedia/econoniicallv-burdensome-exemption-closed-captioning-requirements . 

To request materials in accessible formats for people with disabilities (braille, large print, electronic files, 
audio format), send an e-mail to fcc504@fcc.gov or call the Consumer & Governmental Affairs Bureau at 
202-418-0530 (voice), 202-418-0432 (TTY). This Public Notice can also be downloaded in Word and 
Portable Document Format at http://www.fcc.gov/encvclopedia economicallv-burdcnsoine-exemption-closed- 
captioning-requirements . 

Consumer & Governmental Affairs Bureau Contact: Roger Holberg (202) 418-2134 (voice); e-mail 
roger.holberg@fcc.gov or Traci Randolph (202) 418-0569 (voice), (202) 418-0537 (TTY); e-mail 
traci.randolph@fcc.gov . 
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ATTACHMENT A 


Case Identifier 

Petitioner/Program Name 

Address 




CGB-CC-0327 

Cathedral of the Palms / Faith Talk 

3401 S. Alameda Street 

Corpus Christi, TX 78411 

CGB-CC-0695 

For Sale By Owner & Builder / 
Television Show of Homes 

5300 Sidney Simons Blvd.. Suite 11 

Columbus, GA 31904 
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Federal Communications Commission 
445 12 th St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 4184)500 
Internet: http://www.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1161 
July 19, 2012 


DOMESTIC SECTION 214 AUTHORIZATION GRANTED 

Domestic Section 214 Application Filed for tbe Transfer of Control of 
Keywest Communications (USA) Inc. to Sifa Technology Limited 

WC Docket No. 12-7 

On January 11, 2012, Keywest Communications (USA) Inc. (KCUSA). Key West Global 
Telecommunications Berhad (Keywest) and Sifa Technology Limited (SIFA) (collectively, the 
Applicants) filed an application, pursuant to section 63.03 of the Commission’s rules, 1 to transfer control 
of KCUSA from Keywest to SIFA. 

On February 15, 2012, the Bureau released a public notice accepting the application for 
streamlined processing. 2 On February 29, 2012, the Department of Justice, including the Federal Bureau 
of Investigation, with the concurrence of the Department of Homeland Security (collectively, the 
Executive Branch Agencies), tiled a letter requesting that the Commission defer action on this application 
while they reviewed potential national security, law enforcement, and public safety issues. 3 In response 
to the request, the Bureau removed the application from streamlined review. 4 On July 18, 2012, the 
Executive Branch Agencies withdrew their request to defer action, stating that they have no objection to 
the application. 5 

The Bureau finds, upon consideration of the record, that grant of the application will serve the 
public interest, convenience, and necessity. Upon consummation of the transaction, the resulting entity 
would have a market share in the U.S. interstate interexchange market of less than 10 percent and would 
provide competitive telephone exchange services or exchange access services (if at all) exclusively in 


1 47 C.F.R § 63.03; see 47 U.S.C. § 214. 

2 Domestic Section 214 Application Filed for the Transfer of Control of Keywest Communications (USA) Inc. to 
SIFA Technology Limited, WC Docket No. 12-7. Public Notice. DA 12-221 (WCB 2012). 

3 Letter from Christopher Hale, U.S. Department of Justice, to Marlene II. Dortch, FCC. WC Docket No. 12-7 (filed 
Feb. 29, 2012). 

4 Notice of Removal of Domestic Section 214 Application From Streamlined Treatment , WC Docket No. 12-7, 
Public Notice, DA 12-365 (WCB 2012). 

Letter from Jennifer Rockoff, U.S. Department of Justice, to Marlene H. Dortch, FCC. WC Docket No. 12-7 (filed 
July 18.2012). 
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geographic areas served by a dominant local exchange carrier that is not a party to the transaction. In 
addition, neither of the Applicants are dominant with respect to any domestic service.* 5 

Consistent with Commission precedent, the Bureau accords the appropriate level of deference to 
the Executive Branch Agencies’ expertise on national security and law enforcement issues. 7 Therefore, 
pursuant to section 214 of the Communications Act of 1934, as amended, 47 U.S.C. § 214, and section 
0.291 of the Commission’s rules, 47 C.F.R. § 0.291, the Bureau hereby grants the application discussed in 
this Public Notice. 8 

Pursuant to section 1.103 of the Commission's rules, 47 C.F.R. § 1.103, the grant is effective 
upon release of this Public Notice. Petitions for reconsideration under section 1.106 or applications for 
review under section 1.115 of the Commission’s rules, 47 C.F.R. §§ 1.106, 1.115, may be filed within 30 
days of the date of this Public Notice. 

For further information, please contact Dennis Johnson at (202) 418-0809, Competition Policy 
Division. Wireline Competition Bureau. 


6 47 C.F.R. 63.03(b)(2)(i). 

7 The Commission considers national security, law enforcement, foreign policy, and trade policy concerns when 
analyzing a transfer of control or assignment application in which foreign ownership is an issue. See Amendment of 
the Commission's Regulatory Policies to Allow Aon-U S. Licensed Satellites Providing Domestic and International 
Service in the United Stales, Report and Order, 12 FCC Red 24094. 24170-72. paras. 178-82 (1997): Rules and 
Policies on Foreign Participation in the U S. Telecommunications Market , Report and Order and Order on 
Reconsideration, 12 FCC Red 23891, 23919-21. paras. 61-66 (1997) (Foreign Participation Order). Order on 
Reconsideration, 15 FCC Red 18158 (2000). In assessing the public interest, the Commission considers the record 
and accords the appropriate level of deference to Executive Branch expertise on national security and law 
enforcement issues. See Foreign Participation Order . 12 FCC Red at 23919-21, paras. 61-66. 

8 A grant of the application will be without prejudice to any enforcement action by the Commission for non- 
compliance with the Communications Act of 1934. as amended, or the Commission's rules. 
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PUBLIC NOTICE 

FEDERAL COMMUNICATIONS COMMISSION 
445 12tb STREET S.W. 

WASHINGTON D.C. 20554 


News media information 202-418-0500 
Internet: http://www.fcc.gov (or ftp.fcc.gov) 

TTY (202) 418-2555 

DA No. 12-1162 

Report No. SAT-00884 Friday July 20, 2012 


Policy Branch Information 
Actions Taken 


The Commission, by its International Bureau, took the following actions pursuant to delegated authority. The effective 
date of these actions is the release date of this Notice, except where an effective date is specified. 


SAT-STA-20120531-00092 E S28 11 EchoStar Satellite Operating Corporation 

Special Temporary Authority 

Grant of Authority Effective Date: 07/18/2012 


Nature of Service: Direct Broadcast Satellite Service 


On July 18, 2012, the Satellite Division granted, with conditions, special temporary authority, for a period of 180 days, to EchoStar Satellite 
Operating Corporation to continue to operate the EchoStar 15 Direct Broadcast Satellite space station at the 61.65° WE. orbital location on 
channels 1-22 and 25-32 using the 17.3-17.8 GHz (Larth-to-space) and 12.2-12.7 GHz (space-to-Earth) frequency bands. 


SAT-9TA-20120710-00112 E S2400 Intelsat License EEC 

Special Temporary Authority 

Grant of Authority Effective Date: 07/18/2012 


On July 18, 2012, the Satellite Division granted, with conditions, special temporary- authority to Intelsat License LLC, for a period of 30 days, to 
continue to operate its Intelsat 701 space station at the 157.0° E.L. orbital location to provide Fixed-Satellite Service in the 3700-4200 MHz 
(spacc-to-Earth), 5925-6425 MHz (Earth-to-space), 10.95-11.2 GHz (space-to-Earth), 11.45-11.70 GHz (space-to-Earth), 11.7-11.95 GHz 
(spacc-to-Earth), 12.5-12.75 GHz (spacc-to-Earth), and 14.0-14.5 GHz (Earth-to-space) frequency bands. Intelsat is also authorized to continue 
telemetry, tracking, and control operations necessary to maintain Intelsat 701 at the 157.0" E.L. orbital location, using the following center 
frequencies: 3947.5 MHz (spacc-to-Earth), 3948.0 MHz (spacc-to-Earth), 3952.5 MHz (spacc-to-Earth), 3952.0 MHz (space-to-Earth), 6173.7 
MHz (Earth-to-space), and 6176.3 MHz (Earth-to-space). 
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SAT-STA-20120711-00115 
Special Temporary Authority 
Grant of Authority 


E S28II 


EchoStar Satellite Operating Corporation 


Effective Date: 07/18/2012 


Application listed in 1BES as granted to reflect operations pursuant to Section 1.62 of the Commission's rules. 47 C.E.R. 1.62. See also IBES File 
No. SAT-STA-20120531-00092 (granted July 18, 2012). 

SAT-STA-20120716-00116 E S21I0 Iridium Constellation LI.( 

Special Temporary Authority 

Grant of Authority Effective Date: 07/18 '2012 

On July 18, 2012, the Satellite Division granted special temporary' authority to Iridium Constellation EEC for a period of 30 days to co-locatc one 
of its spare in-orbit satellites with another satellite in its orbital constellation. 


For more information concerning this Notice, contact the Satellite Division at 202-418-0719; TTY 202-418-2555. 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

WAYNE COUNTY SHERIFF DEPARTMENT ) FCC File No. 0003061539 

) 

Request for Waiver of Section 90.20(d)(54) of the ) 

Commission's Rules ) 

ORDER 


Adopted: July 19,2012 Released: July 20, 2012 

By the Chief, Policy and Licensing Division. Public Safety and Homeland Security Bureau: 

I. INTRODUCTION 

1. The Wayne County Sheriff Department. Indiana (the Department) has filed an application 
and a request for waiver seeking authorization to use frequency 173.210 MHz for analog voice 
operations. 1 Specifically, the Department requests a waiver of Section 90.20(d)(54) of the Commission's 
rules 2 (limitation 54) to operate at 20 kilohertz bandwidth on frequency 173.210 MHz, which has a 
bandwidth limitation of 3 kilohertz and is not available for analog voice operations. 3 For the reasons 
discussed below, we grant the waiver request subject to certain conditions herein and hold the application 
in abeyance for up to 60 days pending an amendment. 

II. BACKGROUND 

2. The Department currently operates in the VHF band under call signs WQGS538 and 
KBJ645. 4 The Department states that “[cjurrent VHF portable radios must provide the flexibility of direct 
communications from officers who are outside of their vehicles" 5 and that “[vehicular repeaters are the 
only method of accomplishing this critical communications." 6 To fulfill this need, the Department 
“purchased VHF high-band simplex mobile repeater units in support of hand-held communications for the 
officers.” 7 


1 File No. 0003061539 and associated files, filed June 6. 2008: Waiver - Timely Action Requested (Waiver 
Request) and letter from Paul M. Strittmatter, Sheriff, and Jim Daggy. Captain/Enforcement Commander, Wayne 
County. Indiana, to Federal Communications Commission (dated May 16, 2007). 

2 47 C.F.R. § 90.20(d)<54). 

3 See Waiver Request at 1. Frequency 173.210 MHz is shared between the Public Safety and Industrial/Business 
Pools. See 47 C.F.R. §§ 90.20(c)(3), 90.20(dX34). 90.35(b)(3). 

4 Station WQGS538 has base station operation on frequency 151.220 MHz and low-powered portable mobile 
operation on frequency 159.045 MHz. Station KBJ645 has base station operations on frequencies 155.130, 155.370. 
and 155.580 MHz; and mobile operation (both high-powered vehicular and low-powered portable) on frequencies 
154.830. 154.890, 155.130, and 155.475 MHz. 

5 Waiver Request at 1. 

6 Id. 

1 Letter at l. 
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3. Specifically, the Department seeks to license Synthesized Vehicular Repeater (SVR) 
equipment manufactured by Pyramid Communications, Inc. (Pyramid) 8 for use on frequency 173.210 
MHz with an effective radiated power (ERP) of one watt. 9 The Department seeks to use “an emission 
designator of 20K0F3E to allow the operation of a vehicular repeater which must interface and be 
compatible with existing VHF high band fixed and mobile radios which operate with that emission.” 10 It 
states that “[i]f a narrowband emission is used for frequency 173.210 MHz, the audio ... will be distorted 
and in some cases unintelligible [and] ... [c]ould result in the loss of life for Police officers.”" The 
Department notes that “[t]hese are low power units and require only several hundred feet of coverage 
from the patrol cars.” 12 The Department proposes a circular area of operation with a 24-kilometer radius 
that extends beyond the borders of the county. However, the Department notes that “the mobile units will 
not travel outside the county.” 13 

4. The Department requests a frequency in the 173.2-173.4 MHz band rather than in the 
150-160 MHz band on the grounds that “interference ... can occur between the mobile radio and SVR 
operating within the same VHF band.” 14 To avoid such interference, the Department’s consultant notes 
that “the manufacturer has recommended ... a separation of at least 10 MHz between the mobile [transmit 
frequency] and SVR frequency while using these units in band.” 15 The Department contends that “[t]here 
are no co-channel users that will be impacted.” 16 

5. The Department states that “Wayne County is an economically disadvantaged area, the 
population base is small, and funds are not available to purchase radios in another band.” 17 The 
Department states that it “elected to go with VHF simplex mobile repeaters for our application because it 
would be compatible with all of our existing VHF hand-held radios.” 18 The Department argues that it 
“has no reasonable alternative than to seek the waiver ... due to the investment in the existing system and 


8 See Letter from Gary A. Green, Tech FJectronics & Communications, to Thomas Eng. Federal Communications 
Commission at I (dated Apr. I, 2009) (Green letter). Pyramid’s SVR equipment is certified for 16 kHz and 11 kHz 
bandwidth operation in the 150-174 MHz band in the Commission's Equipment Authorization database. See 
FCCID LRUSVR-200VB. We note that Pyramid has filed a separate Petition for Rulemaking requesting that the 
Commission consider rule changes to facilitate the use of vehicular repeater units in the VHF band by Public Safety 
licensees. See Modification of Sections 90.20(d)(34) and 90.265 of the Commission's Rules to Facilitate the Use of 
Vehicular Repeater Units, RM-11635, Petition for Rule Making, filed by Pyramid Communications, Inc. (filed Aug. 
16, 2011). In its petition. Pyramid identifies certain frequencies in the 170 MHz band that it contends would be 
suitable for vehicular repeater use, but the identified frequencies do not include frequency 173.210 MHz. In this 
order, we do not consider, address, or prejudge the issues raised in Pyramid’s petition, but limit our analysis and 
base our decision solely on the facts presented in the Department's waiver request. 

9 See FCC File No. 0003061539. 

10 Waiver Request at 1. The emission designator "20K0F3E” has a bandwidth of 20 kHz and indicates a frequency 
modulated signal carrying analog voice information. See 47 C.F.R. §§ 2.201.2.202. 90.207. 

11 Waiver Request at I. Frequency 173.210 MHz has a bandwidth limitation of 3 kHz. See 47 C.F.R. § 

90.20(d)(54). 

12 Letter at I. 

,J See File No. 0003061539. attached Letter (unsigned) to Federal Communications Commission (dated Jan. 12, 
2006). 

14 Id. at I. 

13 Id. at 2. 

16 Waiver Request at 1. See also File No. 0003061539. attached Com Study plot. 

17 Waiver Request at 1. 

18 See Letter at 1. 
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the replacement costs which exceeds the budget of the county/’ 19 The Department seeks to avert a 
solution involving another band such as UHF because “it would require the purchase of fifty new UHF 
radios and repeaters at considerable cost/" and “[t]he officers would then be required to carry a second 
hand-held radio while on duty.” 20 The Department maintains that “our current VHF radio system is 100% 
interoperable with all other agencies within and surrounding Wayne County Indiana/* 2 ' The Department 
states that “[t]he grant of this waiver is in the [p]ublic interest and would not frustrate the intent of the 
current rules/* 22 

6. A grant to use an “F3E” emission designator for analog-modulated voice operations 23 on 
frequency 173.210 MHz would require waivers of two other technical limitations besides limitation 54. 
First, the Department would require a waiver of limitation 36, which only allows digital modulation and 
data, telemetry, and telecommand information on this frequency. 24 Second, the Department would require 
a waiver of limitation 34 25 because the Department would conduct neither remote control nor telemetry 
operations on the frequency, but rather voice operations. Accordingly, the Department requires a waiver 
of limitations 34, 36, and 54. 

7. On April 15, 2009, the Public Safety and Homeland Security Bureau (Bureau) placed the 
Department’s request on public notice. 26 The Bureau sought comment on the waiver request in light of 
the Commission's January 1, 2013 narrowbanding deadline in the 150-174 MHz and 421-512 MHz 
bands, which requires land mobile radio systems in those bands to migrate to 12.5 kilohertz bandwidth 
channels or the equivalent efficiency. 27 The Department proposes a 20 kilohertz bandwidth emission, 
which would be prohibited as of January 1,2013, unless the Department meets the 12.5 kilohertz 
narrowbanding standard. 2 * The Bureau sought comment on whether a waiver grant should be conditioned 
on the Department migrating from 20 kilohertz to 12.5 kilohertz bandwidth or equivalent efficiency on 
frequency 173.210 MHz by January 1, 2013/’ 29 The Commission received one comment on this issue 
from the Enterprise Wireless Alliance (EWA). 30 While EWA takes no position on the merits of the 
waiver request, it urges the Commission to condition any waiver grant on the Department meeting the 
narrowbanding requirement by January 1, 2013. 31 


19 Waiver Request at 1. 

20 Letter at 1. 

21 Id. 

12 Waiver Request at 1. 

23 The “F* symbol indicates frequency modulation: the “3” symbol indicates analog modulation, and the “F/" symbol 
indicates voice operations. See 47 C.F.R. § 90.207. 

24 See 47 C.F.R. § 90.20(d)(36). 

25 47 C.F.R. § 90.20(d)(34). ‘'This frequency is available on a shared basis with the Industrial/Business Pool for 
remote control and telemetry operations.” Id. 

26 See Public Safety and Homeland Security Bureau Seeks Comment on Request for Waiver Filed by the Wayne 
County Sheriffs Department, Indiana to Permit Wideband. Analog Voice Operations on a Narrowband Telemetry 
Frequency, Public Notice , 24 FCC Red 4593 (PSHSB 2009) (Public Notice). 

27 Id.. 24 FCC Red at 4595. 

2g See File No. File No. 0003061539: 47 C.F.R. §§ 90.209(b)(5) note 3; 90.2030X3). 

29 Public Notice at 4595. 

30 See Comments of Enterprise Wireless Alliance, filed May 6. 2009, at 3. 
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111. DISCUSSION 

8. To obtain a waiver of the Commission's rules, a petitioner must demonstrate either that: 
(i) the underlying purpose of the rule(s) would not be served or would be frustrated by application to the 
present case, and that a grant of the waiver would be in the public interest;' 2 or (ii) in view of unique or 
unusual factual circumstances of the instant case, application of the rule(s) would be inequitable, unduly 
burdensome, or contrary to the public interest, or the applicant has no reasonable alternative/ 3 An 
applicant seeking a waiver faces a high hurdle and must plead with particularity the facts and 
circumstances that warrant a waiver. 34 

9. The Department argues that under the second prong of the waiver standard, it faces 
unique or unusual factual circumstances because it “is an economically disadvantaged area, the 
population base is small, and funds are not available to purchase radios in another band.” 3 ' The 
Department also argues that failure to obtain a waiver would be unduly burdensome because a solution 
involving another band would require it to purchase new radios at considerable cost, and that in light of 
this prospect and existing sunk costs it has no reasonable alternative than to seek the instant waiver. 36 We 
note that while financial hardship may constitute a factor in our determination of whether a waiver is 
appropriate, it is not the sole determinative factor in a waiver analysis. 37 

10. We also consider whether the applicant has any reasonable alternative. The Department 
asserts that 10 megahertz frequency spacing is required between the mobile and SVR frequencies. 38 Our 
independent analysis of Pyramid Communications’ equipment revealed that optional filters could reduce 
the required frequency spacing down to two megahertz. 39 Thus, we examined whether the Department 
could use a Public Safety Pool frequency in the 150-160 MHz band that permits wideband, analog voice 
operation. The Department provided a VHF frequency search containing a list of all Public Safety Pool 
VHF frequencies and incumbent licensees located within 100 kilometers of the Department’s center point 
coordinates. 40 Our independent analysis of the frequency search revealed no available frequency that is 
spaced more than two megahertz from the Department’s licensed mobile frequencies. 41 Thus, we find 
that no other reasonable alternatives are available to the Department. We therefore conclude that the 
Department satisfies the second prong of the waiver standard. 

11. Although the American Association of State Highway and Transportation Officials 
coordinated the Department’s application, 42 we are concerned that authorizing the Department to operate 
at the increased bandwidth required to support voice operations could cause co-channel interference to 









-D 


32 47 C.F.R. § I.925(b)(3)(i). 

33 47C.F.R. § I.925(b)(3)(ii). 

34 WAIT Radio v. FCC,4l8F.2d H53, !157(D.C\Cir. 1969), qffd, 459 F.2d 1203 (D.C. Cir. 1972). cert, denied . 
409 U.S. 1027 (1972) (citing Rio Grande Family Radio Fellowship. Inc. v. FCC, 406 F.2d 664 (D.C. Cir. 1968)); 
Birach Broadcasting Corporation. Memorandum Opinion and Order. 18 FCC Red 1414. 1415*6 (2003). 

Waiver Request at 1. 

36 See supra ^ 5. 

37 See Wilderness Valley Telephone Company. Order , 15 FCC Red 11751. 11752-53 6 (WTB PSPWD 2000). 

38 See supra ^ 4. 

3< * See http://www.pyTamidcomin.eom/filters.hlml (last visited September 9, 2010). 

40 See File No. 0003061539, attached ComStudy frequency search (Frequency Search). 

41 See id. See supra n.4 for the Department’s mobile frequencies. 

42 Frequency Coordinator No. 05110312510510835. AASHTO is a Commission-certified frequency coordinator. 
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nearby incumbent stations, 43 especially given the incompatibility of voice operation with incumbent 
remote control and telemetry operation. We are also concerned that the increased bandwidth on 
frequency 173.210 MHz would overlap the bandwidth of adjacent frequencies 173.20375 and 173.225 
MHz. 44 To mitigate these concerns, we therefore limit the Department’s operation on frequency 173.210 
MHz to operation on a secondary, non-interfering basis to all primary stations on frequencies 173.20375, 

173.210, and 173.225 MHz that are authorized as of the grant date of the Department’s application. 45 We 
are also concerned that the Department’s proposed operating area, which is defined by coordinates with a 
24-kilometer radius, would extend coverage beyond the county borders and could introduce unnecessary 
potential for interference to other incumbent stations. Moreover, the Department has stated that its 
mobile units will not travel outside the county. 46 To ensure efficient use of spectrum and avoid 
unnecessary interference to other spectrum users, it is important for a station license to reflect actual 
operating parameters. Therefore, we instruct the Department to amend its application within 60 days to 
change the mobile area of operation of Location 1 to the borders of Wayne County, consistent with the 
mobile area of the Department’s Station KBJ645. 

12. We also note that the application lists 160 units with station class code “MO.” 47 This is 
the class code for mobile or portable units; vehicular repeaters have a different class code of “M03” that 
is not present on the application. 48 Therefore, in the same application amendment, we instruct the 
Department to specify the quantity of vehicular repeaters using the “M03” station class code. 49 We will 
hold the application in abeyance for 60 days after the release of this Order or until the Department amends 
the application, whichever comes first. If the Department fails to file a satisfactory amendment within 60 
days, we will dismiss the application. 50 

13. We agree with EWA that the Department should be obligated under this waiver to meet 
the January 1, 2013 narrowbanding deadline with respect to operations on frequency 173.210 MHz. 51 
The Department's regular VHF licenses are subject to the narrowbanding requirement. Thus, if the 
Department were to continue to operate at 20 kilohertz bandwidth on frequency 173.210 MHz after the 
Department has transitioned its other VHF facilities to narrowband operations, communications quality 

43 See, e.g. co-channel Stations KNJB955. KNNQ682, WNAN628. KNNQ687. WNQN453, WNQN362, 
WNQN366, WPBR643, WPBR644 (Southwest Regional Water District Hamilton, Ohio), and WPCH648 (Town of 
Ingalls. Indiana). 

44 Frequency 173.20375 MHz has a bandwidth limit of 6 kHz. See 47 C.F.R. § 90.20(dX33). The separation 
between the two frequencies is 6.25 kHz. There is a wider separation of 15 kHz between frequency 173.210 MHz 
and the other adjacent frequency, 173.225 MHz. 

45 Secondary operations are ‘‘radio communications which may not cause interference to operations authorized on a 
primary basis and which are not protected from interference from those primary operations.” 47 C.F.R. § 90.7. 

46 See supra para. 3. On File No. 0003061539. Form FCC 601, Schedule D, Location I, the Department should 
change Item 4 from “P” to “C” to reflect county w ide area of operation, and enter “Wayne County, IN" in Item 3. 
The Department should delete the coordinates and radius in Items 7, 8. and 18. 

47 See File No. 0003061539. 

48 See Form FCC 601. Schedule H - Instructions at 5. 

49 On File No. 0003061539. Form FCC 601, Schedule H. the Department should complete Items 19-37, as 
applicable, for the vehicular repeaters. In particular, the Department should enter “1" in Item 20 to use the same 
mobile area of operation as regular mobile units. Next, the Department should enter “173.210” for the frequency in 
Item 31, and *’M03” for the station class in Item 32. The Department should specify the quantity of vehicular 
repeaters in Item 33. 

50 The Department would have the option to reapply for frequency 173.210 MHz consistent w ith the terms of this 
Order, in which case the Department should attach a copy of this Order as an exhibit. 

51 47 C.F.R. § 90.209(b)(5) note 3. 
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between the two systems could be degraded. Accordingly, we condition the waiver on the Department 
migrating its operations on frequency 173.210 MHz to 12.5 kilohertz bandwidth or equivalent efficiency 
by January 1,2013. 

14. We recognize that the public interest supports the Department’s goal to ensure that 
officers are able to communicate with handheld radios outside of their vehicles. However, we advise the 
Department and the public safety community in general against investing in communications equipment 
without first ensuring that they can obtain proper authorization to use such equipment, especially if it 
appears that the equipment cannot operate on available public safety spectrum or would otherwise require 
a waiver of the Commission's rules. 

IV. CONCLUSION 

15. Because we find that the Department has met the criteria to obtain a waiver of Sections 
90.20(d)(34), (36), and (54), we grant the waiver request with the following conditions: 

• “Operation on frequency 173.210 MHz is on a secondary, non-interfering basis to all primaiy 
stations on frequencies 173.20375. 173.210. and 173.225 MHz that are authorized as of the initial 
grant date of this station.” 

• “Beginning January 1,2013, this station must operate on channels with a bandwidth of 12.5 kHz 
or less, or with equivalent efficiency, regardless of the emission bandwidths set forth on this 
license. See Section 90.209(b)(5) of the Commission's Rules.” 

In addition, we instruct the Department to file an application amendment within 60 days to change the 
mobile area of operation to county-wide, and to specify the quantity of vehicular repeaters with the 
“M03” station class code. We will hold the application in abeyance for 60 days after the release date of 
this order to allow the Department to file such an application amendment. 

V. ORDERING CLAUSES 

16. Accordingly, WE ORDER that pursuant to Section 4(i) of the Communications Act of 
1934,47 U.S.C. § 154(i), and Section 1.925 of the Commission's rules, 47 C.F.R. § 1.925, the Request 
for Waiver of Section 90.20(d)(54) of the Commission's rules, 47 C.F.R. § 90.20(d)(54), filed by the 
Wayne County Sheriff s Department, Indiana, on June 6, 2007, IS GRANTED, as conditioned herein. 

17. WE FURTHER ORDER that we SHALL HOLD IN ABEYANCE application File No. 
0003061539 for up to 60 days from the release date of this Order to allow Wayne County Sheriff s 
Department, Indiana to amend application File No. 0003061539 consistent with the instructions in this 
Order. 

18. This action is taken under delegated authority' pursuant to Sections 0.191 and 0.392 of the 
Commission's rules, 47 C.F.R. §§ 0.191, 0.392. 


FEDERAL COMMUNICATIONS COMMISSION 


Thomas J. Beers 

Chief, Policy and Licensing Division 
Public Safety and Homeland Security Bureau 
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July 19, 2012 


Mr. Frankie Winsett 

Chameleon Communications Group, Inc. 
402 N. Carolina Ave. 

Palm Harbor, FL 34683 


Call Sign: El20096 

File No.: SES-LIC-20120531-00484 


Dear Mr. Winsett: 

On May 31,2012, Christian Television of Palm Beach County, Inc. (Christian Television) filed 
the above-captioned application for a Fixed Satellite Service (FSS) C-band earth station license to 
provide digital video programming to affiliated stations. Pursuant to Section 25.112(a) of the 
Commission's rules, 1 we dismiss the application as defective without prejudice to refiling. 2 

Section 25.112(a) of the Commission’s rules requires the Commission to return, as unacceptable 
for filing, any earth station application that is not substantially complete, contains internal 
inconsistencies, or does not substantially comply with the Commission's rules. The deficiencies 
are as follows: 

The application contains inconsistent statements regarding the frequency ranges of the earth 
station operations. Responses to FCC Form 312 items 24 and 26 of indicate that the earth station 
will transmit and receive in C-band “( 4/ 6GHz)” frequencies, but the response to item E43/44 of 
Schedule B indicates it will transmit on frequencies in the 6425-9525 MHz frequency band. 3 
Section 25.201 of the Commission's rules defines C-band as specifically the 3700-4200 MHz 
downlink and 5925-6425 MHz uplink frequency bands. 4 Also, please note that not all parts of 
the 6425-9525 MHz frequency band are allocated for Fixed Satellite Service. Therefore, the 
application does not comply with Sections 25.201 (Definitions) and Section 2.106 (Table of 
Frequency Allocations) of the Commission’s rules. 5 


1 See 47 C.F.R. §25.112. 

If Christian Telev ision refiles an application identical to the one dismissed, with the exception of 
supplying the corrected information, it need not pay an application fee. See 47 C.F.R. § 1.1111(d). 

3 Christian Television did not identify a proposed receive (spacc-to-Farth) frequency range in its 
application. 

4 See 47 C.F.R. § 25.201. 

' See 47 C.F.R. § 2.106 Table of Frequency Allocations. 
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The response to FCC Form 312 Schedule B items E38 (total input power at antenna flange) and 
E41 (antenna gain transmit) indicate that the level in item E40 (total EIRP for all carriers) should 
be 58.68 dBW rather than 64.9 dBW. 6 Therefore the application contains internal 
inconsistencies. 

Section 2.201 of the Commission’s rules requires a specific format for designating emission, 
modulation, and transmission characteristics. 7 The responses to Schedule B item 47 do not 
comply with the format prescribed by Section 2.201 of the Commission’s rules. 

The application did not include a current frequency coordination report as required by Sections 
25.203 and 25.115(c) (2) (iii), of the Commission’s rules 8 and clarified by question 15 of the FCC 
website, “Frequently Asked Questions (FAQ): Processing of Earth Station Applications” 9 , that 
earth station applications must include Frequency Coordination and Interference Analysis Reports 
that are not older than 6 months from the date the earth station application is filed. Christian 
Television filed its application on May 3 l kt 2012. 10 The frequency coordination report submitted 
with its application is dated June 9.2011 - a gap of one year between the filing and the date of the 
frequency report. Therefore the application is incomplete. 

Furthermore, the expired frequency report that was submitted contains the following 
inconsistencies: 


• The emission designations are not consistent throughout the report. It is not clear 
whether emission designators 2M50G1F, 2M50G7D or 3M70G1D, 3M70G1F 
were coordinated 

• The emission data power densities are below the values requested in item 49 of 
Schedule B. 

• The report indicates that it was submitted to all coordinators on May 3, 2011,' 1 
but the data attach to the report is dated 4/29/11, 12 This makes it appear that the 
report submitted for this application had the wrong data attachment. 

Finally, we request clarification regarding Christian Television’s proposed point of contact: 
Intelsat-16. In response to question 22 of FCC Form 312, Christian Television indicates that it 
seeks to operate with “non-P.S. licensed satellites.” In other parts of its application, however, 
Christian Television lists Intelsat-16 as its intended point of communication. Our records show 


6 EIRP = 10 long (max. input power proposed) + Transmit antenna Gain proposed 

= 10*log (19 W) +45.9 = 58.68 dBW. 

7 See 47 C.F.R. § 2.201. 

* See 47 C.F.R. §§ 25.203 and 25.115(c) (2) (iii). 

9 http://transition.fcc.Eov/ib/sd/esaTaq.htnilffFA015 

10 See SES-LIC-INTRO2012-01343. 

11 See Attachment “Coordination report” to SHS-LTC-20120531-00484 page 5. 

12 hi page 6. 
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that Intelsat-16 is a United States licensed satellite, call sign S2750. authorized to operate only in 
the Ku/extended Ku-bands and not the conventional C-band. 

Accordingly, pursuant to Section 25.112 (a) (1) of the Commission's rules 13 , and Section 0.261 of 
the Commission's rules on delegations of authority 14 , we dismiss Christian Television’s 
application. 


Sincerely, 


Paul E. Blais 

Chief, Systems Analysis Branch 
Satellite Division 
International Bureau 


See 47 C.F.R. § 25.112(a) (1). 
14 See 47 C.F.R. § 0.261. 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12 m St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet: http://www.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1165 

Released: July 19, 2012 

OFFICE OF NATIVE AFFAIRS AND POLICY, 

WIRELESS TELECOMMUNICATIONS BUREAU, AND 

WIRELINE COMPETITION BUREAU ISSUE FURTHER GUIDANCE ON 
TRIBAL GOVERNMENT ENGAGEMENT OBLIGATION PROVISIONS OF THE 
CONNECT AMERICA FUND 

WC Docket Nos. 10-90, 07-135, 05-337, 03-109 
CC Docket Nos. 01-92, 96-45 
WT Docket No. 10-208 
GN Docket No. 09-51 

I. INTRODUCTION AND SUMMARY 

1. By this Public Notice, the Federal Communications Commission’s (FCC or Commission) 
Office of Native Affairs and Policy (ONAP), in coordination with the Wireless Telecommunications and 
Wireline Competition Bureaus (the Bureaus), provides further guidance on the Tribal engagement 
obligation adopted in the USF ICC Transformation Order ' This document is intended to facilitate the 
required discussions between Tribal government officials and communications providers either currently 
providing or seeking to provide service on Tribal lands with the use of Universal Service Fund (USF) 
support. 2 

2. The broad goal of the guidance provided today, and future efforts to establish best practices, 
is to ensure the effective exchange of information that will lead to a common understanding between 
Tribal governments and communications providers receiving USF support, on the deployment and 
improvement of communications services on Tribal lands. The Tribal engagement obligation is intended 
to benefit Tribal government leaders, service providers, and consumers living on Tribal lands, ultimately 
providing greater connectivity to 2T 1 century economic opportunities, education, health care, and public 
safety. This obligation is related to the very essence of universal service - facilitating and supporting 
connectivity to and from the most remote areas of our nation inures to the benefit of all. Requiring Tribal 
engagement is intended to begin and, in some cases, to strengthen, the dialogue between communications 
providers and Tribal governments. We anticipate that genuine dialogue and common understandings will 
ultimately lead to improvement of communications services on Tribal lands. 


1 See Connect America Fund, WC Docket No. 10-90 et a/.. Report and Order and Further Notice of Proposed 
Rulemaking, 26 FCC 17663 at 17868-69, para. 637 (2011) (USF/JCC Transformation Order): pets, for review 
pending sub nom. In re: FCC 11-161, No. 11-9900 (10th Cir. filed Dec. 18, 2011). 

2 See id. In the context of the USF ICC Transformation Order, 'Tribal lands'" is defined as “any federally 
recognized Indian tribe’s reservation, pueblo or colony, including former reserv ations in Oklahoma, Alaska Native 
regions established pursuant to the Alaska Native Claims Settlements [sic] Act (85 Slat. 688), and Indian 
Allotments, see 47 C.F.R. § 54.400(e). as well as Hawaiian Home Lands—areas held in trust for native Hawaiians 
by the state of Hawaii, pursuant to the Hawaiian Homes Commission Act. 1920, Act July 9, 1921, 42 Slat. 108, et 
seq., as amended.” Id. at para. 125, n.I97. 
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3. Good guidance, by definition, must include assistance on how to undertake an endeavor with 
an aim towards success. Any attempt at actual and meaningful dialogue must be predicated on the 
genuineness of the intent on both sides. This engagement cannot be viewed as simply another “check the 
box” requirement by either party. In many places, we expect that there are good and productive 
relationships between communications providers and Tribal Nations. To the extent that there might be 
existing differences, however, the parties should put aside those differences for the purposes of this 
engagement. This engagement process should not be approached as an adversarial undertaking. Instead, 
Tribal governments and carriers should take advantage of the engagement to improve communications 
and foster a greater common understanding of the factors necessary to deploy and sustain services on 
Tribal lands, as well as an honest dialogue to learn from one another what factors would lead to success in 
those endeavors. In all cases, a high degree of receptivity and responsiveness is necessary to achieve 
meaningful dialogue, as well as confidence in the reliability of information exchanged. Candid and 
sincere dialogue on both sides will minimize the possibility that unreasonable expectations by either party 
will derail common understandings and genuine solutions. 

4. Creating a substantive, meaningful dialogue is an iterative process, one which, in certain 
regions, is at its earliest stages of development. In a similar sense, the further guidance contained in this 
Public Notice represents the first step in the Commission's implementation of the Tribal engagement 
obligation. We recognize that priorities and plans of individual Tribal governments and individual 
service providers can vary greatly, as do the existing relationships between Tribal governments and 
carriers currently serving Tribal lands. Therefore, there is no one size fits all guidance that can be 
provided that will be universally applicable. As a result, the guidance provided herein is somewhat 
general in nature at this stage, but we anticipate that our guidance, as well as the development of best 
practices, will evolve over time based on initial implementation experiences and the feedback of both 
Tribal governments and communications providers. 

5. ONAP, in coordination with the Bureaus, will track and monitor this feedback and will 
develop further guidance in the form of best practices based on actual experiences. 3 In an effort to further 
facilitate engagement efforts at this initial stage, ONAP will employ training and industry meeting 
opportunities, as well as its coordination events with Tribal Nations. These efforts will include, for 
example, working with national and regional communications industry associations and national and 
regional inter-Tribal government associations and organizations. 4 ONAP will focus particular efforts — 
for example, by identifying commonalities, increasing efficiencies, building upon current working 
relationships, and engaging all regional stakeholders, as appropriate - to foster engagement in states and 
regions in which Tribes and providers are particularly remote and in which Tribes are particularly 
numerous. 5 ONAP, in coordination with the Bureaus, will continue to serve as a resource for Tribal 
governments and communications providers and is always available for individually tailored assistance. 


3 See id. at para. 637, n.1054 (directing ONAP. in coordination with the Bureaus, to develop best practices). 

4 See Letter from the Hon. Mark Begich, United States Senator, State of Alaska; the Hon. Lisa Murkowski, United 
States Senator. State of Alaska: and the Hon. Don Young, United States Congressman, Slate of Alaska, to the Hon. 
Julius Genachowski, Chairman, FCC, dated Feb. 22, 2012 (“|W]e request that you work with the tribal groups, 
carriers and the State of Alaska to clarify the tribal consultation requirements included in the reform order”). See 
also Letter of Becky Hultberg, Commissioner. Department of Administration, State of Alaska, to the Hon. Julius 
Genachowski, Chairman, FCC, dated February 17. 2012. 

5 For example, there are 229 federally recognized Tribes in Alaska, 108 in California. 38 in Oklahoma, 23 in New 
Mexico, and 21 in Arizona. See Federal Register Notice - Indian Entities Recognized and Eligible to Receive 
Serv ices from the United States Bureau of Indian Affairs. 75 Fed. Reg. 60.810 (Oct. 1, 2010). See also 
Supplemental Federal Register Notice - Indian Entities 1 Page Recognized and Eligible to Receive Serv ices from 
the United State Bureau of Indian Affairs, 75 Fed. Reg. 66,124 (Oct. 27, 2010). 
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II. BACKGROUND 

6. In the USF/ICC Transformation Order, the Commission adopted a Tribal engagement 
requirement for all eligible telecommunications carriers (ETCs) either currently serving or seeking to 
serve Tribal lands. 6 The Commission agreed with commenters that engagement between Tribal 
governments and communications providers is vitally important to the successful deployment of and 
provision of serv ice on Tribal lands. 7 

7. The Commission therefore required, at a minimum, that ETCs demonstrate on an annual basis 
that they have meaningfully engaged with Tribal governments in their universal service supported areas. 8 
At a minimum, the USF ICC Order stated that such discussions must include: (1) a needs assessment and 
deployment planning with a focus on Tribal community anchor institutions; (2) feasibility and 
sustainability planning; (3) marketing services in a culturally sensitive manner; (4) rights of way 
processes, land use permitting, facilities siting, environmental and cultural preservation review processes; 
and (5) compliance with Tribal business and licensing requirements. 9 Failure to satisfy the Tribal 
engagement obligation will subject ETCs to financial consequences, including potential reduction in 
universal service support should they fail to fulfill their engagement obligations. 10 

8. In requiring Tribal engagement, the Commission did not intend to supplant its own ongoing 
obligation to consult with Tribes on a govemment-to-government basis, but instead recognized the 
important role that all parties play in expediting communications service to Tribal lands throughout the 
nation, including in Alaska and Hawaii. 11 ETCs will be required to submit to the Commission and 
appropriate Tribal government officials an annual certification and summary of their compliance with the 
Tribal government engagement obligation as part of the new Connect America Fund reporting 
requirements. 12 The Commission defined appropriate Tribal government officials as elected or duly 
authorized government officials of federally recognized American Indian Tribes and Alaska Native 
Villages. 13 For Hawaiian Home Lands, this engagement must occur with the State of Hawaii Department 
of Hawaiian Home Lands and the Office of Hawaiian Affairs. 14 The Commission delegated to ONAP, in 
coordination with the Bureaus, the authority to develop specific procedures regarding the Tribal 


6 See USF'ICC Transformation Order, 26 FCC Red at 17868-69, para. 637. 

7 Id. Mobility Fund and Tribal Mobility Fund Phase I winning bidders will be required to comply with this Tribal 
engagement obligation at the long-form application stage, in annual reports, and prior to any disbursement of 
support. Id. at para. 489. We note, however, that any such engagement must be done consistent with our auction 
rules prohibiting certain communications during the competitive bidding process. Id. at para. 810. In the Further 
Notice of Proposed Rulemaking , the Commission proposed to apply the same Tribal engagement obligation to Phase 
II of the general and Tribal Mobility Funds and sought comment on that proposal. Id. at para. 1166. 

8 Id at para. 637. See also 47 C.F.R. $§ 54.313(a)(9), 54.1004(d). 54.1009. 

°Id 

10 See USF ICC Transformation Order. 26 FCC Red at 17868-69, para. 637. 

"Id. 

Id. See also id. at para. 575 (‘"Under this uniform framework, ETCs will provide annual reports and certifications 
regarding specific aspects of their compliance with public interest obligations to the Commission. USAC [the 
Universal Service Administrative Company], and the relevant state commission, relevant authority in a U.S. 
Territory, or Tribal government, as appropriate by April 1 of each year.") See generally id. at paras. 576-606 
(articulating specific reporting requirements). See also Connect America Fund, WC Docket No. 10-90 et al.. Order, 
27 FCC Red 2142 at 2144-47. paras. 4-14 (2012) (USF ICC Clarification Order) (revising and clarifying certain 
reporting obligations for recipients of Connect America Fund support ). 

13 USF/ICC Transformation Order. 26 FCC Red al 17869. para. 637, n.I053. 

14 Id. 
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engagement process, as necessary. 15 The Commission also directed ONAP, in coordination with the 
Bureaus, to develop best practices regarding the Tribal engagement process to help facilitate these 
discussions. 16 

HI. FURTHER GUIDANCE ON THE TRIBAL GOVERNMENT ENGAGEMENT 

OBLIGATION 

A. Overview/General Guidance 

9. As stated above, the purpose of this guidance is to ensure the effective exchange of 
information between Tribal governments and communications providers concerning the deployment and 
improvement of communications services on Tribal lands throughout the nation, including in Alaska and 
Hawaii. This exchange of information should foster new opportunities for genuine dialogue that could 
achieve an alignment of interests and goals. Between certain carriers and Tribal governments, this will be 
an opportunity for introduction and dialogue in the first instance. In other parts of the country, this will 
be an opportunity for a new depth of dialogue and more meaningful interaction. An important goal of this 
guidance is the achievement of a level of engagement between principals on both sides that represents 
collaborative discussions and actual live conversation. 17 We encourage stakeholders to go beyond merely 
perfunctory exchanges of basic documents, simplistic sales or marketing presentations, or one¬ 
dimensional lists of demands. 

10. It is imperative that this dialogue be undertaken at a level within communications providers 
and Tribal governments that is commensurate with this important engagement requirement. The 
discourse should be between decision-makers on both sides. While it may be necessary to include 
administrative staff on both sides to administer and maintain the continuity of relations, this engagement 
cannot be merely between sales and marketing individuals on one side and administrative staff or advisors 
on the other. The perspectives on needs, expectations, priorities, and abilities that would formulate 
meaningful exchange often can come only from those with the requisite authority to make decisions. 

11. On the Tribal government side, there are certain actions that should be taken to best prepare 
for this valuable engagement. It is important for Tribal leaders to recognize and act upon this opportunity 
to become organized, maintain continuity, and provide for certainty in conveying their communications 
needs and priorities. The Commission has long recognized the right of sovereign Tribal governments "To 
set their own communications priorities and goals for the welfare of their membership.’' 18 This is a 
critical time for Tribal Nations to update and make comprehensive their communications priorities and 
goals. Tribal governments should consider all community needs that would be supported by 
communications services. These might include, but are not limited to, anchor institutions, economic 
development, education, healthcare, and public safety. Each Tribal Nation has unique elements to its 
communications needs and priorities, but effectively articulating those needs is a critical first step in 
addressing them. 

12. As Tribal government administrations change and develop, this is an important opportunity to 
demonstrate, both to communications providers and to the Commission, their continuity in 
communications priorities and goals. Certain Tribal governments have created their own governmental 


15 Id. Although our focus here is on providing guidance, the Commission thus will consider the need for further 
guidance, or to clarify the existing rules regarding Tribal engagement or pursue new rules with specific procedures, 
if warranted in the future based on actual experiences and outcomes resulting from this guidance. 

“ Id : at n. 1054. 

P For example, engagement may occur when necessary by phone or video conference where extreme weather 
conditions and/or extreme remoteness are present. 

18 Statement of Policy on Establishing a Govemment-to-Govemmcnt Relationship w ith Indian Tribes. 16 FCC Red 
4078, 4080-81 (2000) (Tribal Policy Statement). 
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offices and commissions to interact with the FCC and communications providers. Others have designated 
key members of their Tribal Councils to lead their communications prerogatives for their governments, in 
effect creating communications committees on their Councils. Other Tribes have yet to organize their 
governmental or administrative systems with respect to communications services. This engagement 
obligation necessitates a level of organization within the Tribal government that can convey both a high 
degree of certainty in the communications priorities of the Tribal Nation and maintain the continuity of 
those priorities to the greatest extent possible in a governmental environment that, by definition, changes 
over time. Updating Tribal communications priorities and goals, and ensuring the establishment of 
effective organizational structures concerning communications issues, are important first steps. However, 
ETCs must begin the Tribal engagement process this year to be able to report on meaningful engagement 
by July 1, 2013. 19 Therefore, Tribal governments may need to take interim measures in the short term as 
they consider establishing new or modified communications goals and priorities. 

13. Tribal Nations also should immediately begin preparations to receive, record, and process this 
engagement dialogue and any related correspondence. Specific efforts should be made to chronicle 
details of engagement dialogue sessions. Recordkeeping should be established for documentation of the 
initial contact, any follow-up communications, and the resulting annual certification documentation. 
Records should include, for example, a summary of all verbal interactions as well as copies of all 
electronic and hard copy communications. 20 

14. Similarly, communications providers should take immediate steps to prepare for and initiate 
engagement with the Tribal governments whose lands they serve. Certifications articulating the steps 
taken to comply with the annual Tribal engagement obligation in 2012 are due on July 1, 2013 and each 
year thereafter. 21 That is, the Tribal engagement obligation must be fulfilled by the end of each calendar 
year. Communications providers should, for example, take immediate steps to establish a lead and/or a 
team within their companies and to identify the appropriate Tribal government leaders with whom they 
will initiate the engagement process. The National Congress of American Indians (NCAI) 22 maintains a 
routinely updated and comprehensive directory of American Indian Tribal and Alaska Native Village 
government leaders, addresses, and telephone numbers. The NCAI Tribal directory can be sorted by 
geographical area and can be found at http://ww\v.ncai.org/tribal-directory . 23 Where needed, ONAP also 
will serve as a resource for communications providers and Tribal governments. 

15. In addition, communications providers should retain copies of all communications with 
Tribal leaders they would need in order to demonstrate compliance with their annual certification 
requirement. In the event that a Tribal government does not respond to repeated efforts to engage, the 
provider should document all attempts at engagement and certify to that effect. As with the entire 
engagement process, reasonableness should prevail. As a general matter, we expect that a provider would 
not be penalized for a failure to respond on the part of a Tribal Nation, if the provider can demonstrate 
repeated good faith efforts to meaningfully engage with the Tribal government. 

19 See Connect America Fund, WC Docket No. 10-90 etal., Third Order on Reconsideration, FCC 12-52 at para. 10 
(rel. May 14, 2012) {Third Reconsideration Order) (changing the filing deadline from April I to July I). 

20 For example, all ETCs receiving high-cost are now subject to a 10-year document retention requirement. See 
USF'ICC Transformation Order, 26 FCC Red at 17864, para. 620. See also Third Reconsideration Order, FCC 12- 
52 at para. 14. 

21 See Third Reconsideration Order, FCC 12-52 at para. 10. See also 47 C.F.R. §§ 54.313. 54.1009.. 

22 NCAI is the nation's oldest, largest, and most representative inter-Tribal government and communities 
organization, representing American Indian Tribes and Alaska Native Villages. 

23 For a listing of all federally recognized American Indian Tribes and Alaska Native Villages, see 
www.bia.2ov/cs/groups/xora/documents/documenl/idc012038.ndf . ONAP, in coordination with the Bureaus, will 
endeavor to provide additional resources to Tribal governments and carriers to help facilitate this engagement, 
including the possibility of using the Commission’s website as a repository of information. 
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B. Needs Assessment and Deployment Planning 

16. Tribal governments play a vital role in identifying and serving the needs and interests of their 
local communities, often in remote, insular, cyclically impoverished communities with a historic lack of 
critical infrastructure. Tribal government leaders are intimately acquainted with their members’ needs 
and have valuable insight into how to meet them. ‘Tribal-centric” business models - those that actively 
engage the Tribe, its core community institutions, and members in deployment and adoption planning- 
have a greater chance of establishing sustainable services on Tribal lands. 24 Communications providers 
also have experience and a valuable perspective on the challenges, economics, and other realities of 
providing service to remote, low-income, and underserved regions of the country, including certain Tribal 
lands. 


17. The Tribal engagement obligation provides Tribal governments and communications 
providers alike with a new opportunity - the opportunity to have a genuine conversation about 
communications needs and deployment planning on Tribal lands. When telephone service was originally 
deployed, there was no such obligation and. as a result, in many instances, Tribal needs and carrier 
deployment efforts were not aligned. The Tribal engagement obligation affords both Tribal governments 
and communications providers the opportunity to move forward with a shared vision. This will only 
occur, however, if Tribal governments and communications providers alike take advantage of this historic 
opportunity to improve the communications landscape on Tribal lands. 

18. To that end, Tribal governments should come to the table with a serious, well-thought out 
assessment of the Tribes' communications needs. Issues that Tribal governments should consider 
include, for example, the Tribe’s communications goals, needs, and priorities, as well as what the Tribe 
intends to do with communications services (e.g.. provide connectivity to those living on Tribal lands, 
encourage economic opportunity). Tribal governments should also assess what core community or 
anchor institutions are central to deployment, and what in the nature and operations of these institutions is 
relevant to the need for communications services. In addition. Tribal governments should consider 
whether there are economic factors and possibly Tribally-driven opportunities that will assist in making 
the business case for deployment on Tribal lands, as well as opportunities where Tribal governments and 
communications providers can partner. In analyzing and discussing communications goals, needs, and 
priorities. Tribal governments should note that recipients of Connect America Fund (CAF) support, 
including the Mobility Fund, are subject to public interest obligations, as established in the USF ICC 
Transformation Order. 2 ' 

19. Similarly, communications providers should come to the table ready to articulate their 
deployment priorities, the process by which they arrived at these priorities, and their initial plans for 
deployment on Tribal lands. Issues that communications providers should be prepared to discuss include, 
for example, the services they currently deploy, and what services they intend to deploy, on Tribal lands. 
Providers should also be prepared to discuss their timelines for the provision of services not currently 
available on Tribal lands, as well as their priorities in terms of service and the factors that led them to 
prioritize deployment to particular areas. Communications providers should also identify any 
opportunities they envision to partner with Tribal governments. 

C. Feasibility and Sustainability Planning 

20. Feasibility and sustainability' planning for communications services on Tribal lands presents 
issues of concern for both Tribal governments and communications providers. Tribal governments 
generally want services rapidly deployed for their members to support the economic, educational, public 
safety, and health care opportunities that communications services afford. Communications providers 


24 See Improving Communications Services for Native Nations, CG Docket No. 11-41, Notice oflnquiry, 26 FCC 
Red 2672, 2679-80. para. 12 (2011) (Native Nations SOI) 

2 ' See VSI'ICC Transformation Order, 26 FCC Red at 17691-17709. paras. 74-114. 
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generally want business models that will be practical in terms of build out, and viable in terms of revenue 
flow and quality of service. While some commonalities likely exist, we believe there are many 
differences from one provider to another and from one Tribal government to another. The Tribal 
engagement obligation affords both parties the opportunity to share specific perspectives and information 
and to begin charting a path forward to address feasibility and sustainability in coordination with one 
another. 


21. Tribal lands nationwide face some of the greatest challenges to the feasibility and 
sustainability of a 21* 1 century communications infrastructure, including rugged and remote terrain and 
often endemic levels of poverty. Therefore, communications build out plans based purely on population 
density or proximity to other robust networks can face major cost benefit analysis challenges. Tribal 
government leaders, who are largely responsible for managing a wide array of government services and 
economic opportunities for their communities, are uniquely situated to advise communications providers 
of the specific challenges associated with deploying and sustaining a communications network on their 
lands. The Tribal engagement obligation will facilitate discussion between Tribal government leaders and 
communications providers, affording providers an important opportunity to draw upon the knowledge 
gained to inform and coordinate their feasibility and sustainability planning. 

22. Tribal Nations should be prepared to discuss any additional resources they may bring to bear 
in feasibility and sustainability planning for communications services, because many federal grant or loan 
programs provide direct access to, or particular standing for, Tribal Nations and their entities. That is, 
there are federal government programs that support infrastructure deployment and support the economic, 
health, safety, and welfare missions in Native communities—the very same priorities for the deployment 
of robust communications networks on Tribal lands. For example, Tribes may be considering business 
ventures that would benefit from coordination on communications planning at the outset. Together, 
providers and Tribal Nations have the opportunity to discuss how to coordinate in planning, providing, 
and meeting the expenses for communications services on Tribal lands. 

23. When addressing the issues of sustainability on Tribal lands, one must also calibrate 
expectations and develop an awareness of the unique nature of Tribal communities. Issues such as 
cyclical poverty, remoteness, and deployment priorities all inform the potential sustainability and ultimate 
profitability of a particular communications model on Tribal lands. That is, it can take a longer period of 
time to develop a sustainable enterprise on many Tribal lands. Increased coordination between Tribal 
governments and communications providers on specific elements of feasibility will heighten the chances 
of ultimate sustainability for communications business models on Tribal lands. 

D. Marketing Services in a Culturally Sensitive Manner 

24. As noted above, for the purposes of the USF/ICC proceeding and, therefore, the Tribal 
engagement obligation, Tribal lands are comprised of the lands of the approximately 566 federally 
recognized American Indian Tribes and Alaska Native Villages, as well as Hawaiian Home Lands. 26 
Tribal lands represent a rich and diverse array of cultural heritage, history, practices, and pride. Outside 
the context of Tribally owned and operated providers, however, seldom have these cultural factors been 
fully considered in the marketing and deployment of communications services on Tribal lands. The 
Tribal engagement obligation provides Tribal governments and communications providers with the 
opportunity to discuss and explore ways in which they can coordinate or partner to ensure that services 
are marketed in a manner that will relate directly to the community, resonate with consumers, and 
stimulate increased adoption of services on Tribal lands. 

25. Issues that Tribal governments and communications providers may wish to discuss include 
the tailoring of service offerings to the community through, for example, the feasibility of a local presence 
in the community. For example, locating a retail presence within a Tribal community and employing 


26 


See supra n.2. 
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members of that community may increase awareness of and sensitivity to local cultural and 
communications needs. Providers and Tribal governments also may wish to discuss whether developing 
materials, separately or jointly, specific to the Tribal community would be beneficial to either the 
provider or consumers on Tribal lands. In addition, providers and Tribal governments also may wish to 
discuss what other elements of their respective organizations may need to be engaged. For Tribal 
governments, this may mean administrative planning, community service, and other governmental 
offices. For providers, this may mean customer service, technical assistance, and commercial business 
divisions. Through a heightened mutual understanding of one another’s needs, we anticipate that Tribal 
governments and communications providers may discover opportunities for working together that will 
yield benefits to all. Studies indicate that these efforts present genuine opportunities for success, because 
where Native Nations and their community members have access to broadband, their rates of Internet use 
are on par with, if not higher than, national averages. 27 

E. Rights of Way and Other Permitting and Review Processes 

26. There are numerous regulatory processes with which service providers must comply in order 
to provide communications serv ices on Tribal lands, including rights of way, land use permitting, 
facilities siting, and environmental and cultural review processes. 28 Certain of these processes involve 
other federal agencies, such as the Department of Interior’s Bureau of Indian Affairs (B1A), and failure to 
comply with these processes may result in a finding of trespass. Given the widely varying circumstances 
on different Tribal lands, a one size fits all approach is not appropriate here. Instead, in the context of the 
Tribal engagement obligation, the common goal for Tribal governments and communications providers 
should be one of greater mutual understanding about the relevant rights of way and other permitting and 
review processes on Tribal lands and a plan for informing communications providers of procedures in a 
helpful and instructive manner, designed to bring companies into compliance, where applicable. 

27. To that end, Tribal governments and communications providers should come to the table 
prepared to discuss the relevant rights of way and other permitting and review processes, as well as the 
challenges associated with these processes. For example, with respect to the BIA's appraisal process for 
rights of way, dialogue that prioritizes early notification might expedite Tribal governments’ 
consultations with BIA and consent. 29 Tribal governments should have a comprehensive list of all 
processes with which communications providers serving their Tribal lands are required to comply, such as 
rights of way, land use permitting, facilities siting, and environmental and cultural review processes. 
Communications providers should have documentation of any and all processes with which they currently 
comply. All of this information will provide the foundation for a substantive discussion of all 
requirements and steps for moving forward together. 

F. Compliance with Tribal Business and Licensing Requirements 

28. As sovereign institutions. Tribal governments have the authority to impose Tribal business 
and licensing requirements on all entities doing business on their lands. While the type and form of 
requirements may vary greatly from one Tribal land to another. Tribal business and licensing 
requirements include business practice licenses that Tribal and non-Tribal business entities, whether 
located on or off Tribal lands, must obtain upon application to the relevant Tribal government office or 
division to conduct any business or trade, or deliver any goods or services, to the Tribe. Tribal members, 
or Tribal lands. The form of these licenses vary greatly, including certificates of public convenience and 
necessity. Tribal business licenses, master licenses, and other related forms of Tribal government 


^ See Traci L. Morris Ph.D., Native Public Media and Sascha D. Meinrath. New America Foundation. New Media. 
Technology and Indian Use in Indian Country: Quantitative and Qualitative Analyses (Nov. 19. 2009) 
{NPM'NAT New Media Study). 

“ 8 See USF/iCC Transformation Order. 26 FCC Red at 17868-69. para. 637. 

29 See generally 25 C.F.R. Part 169 - Rights-of-Way Over Indian Lands. 
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licensure. 30 

29. As part of the Tribal engagement obligation. Tribal governments and communications 
providers should come to the table prepared to discuss in detail the relevant Tribal business and licensing 
requirements. Tribal governments should have a comprehensive list of any such requirements applicable 
to the provision of communications services. They should be prepared to provide an explanation of 
precisely what all such requirements entail, including specific application procedures and timeframes, as 
well as the governmental offices involved in the licensing process. Communications providers should be 
prepared to provide evidence of compliance with any Tribal business practice licenses with which they 
currently comply for that Tribe. Consistent with the discussion above regarding rights of way and other 
permitting and review processes, the common goal here should be one of greater mutual understanding 
about the relevant Tribal business licensing requirements and a plan for bringing companies into 
compliance, where applicable. 

IV. CONCLUSION 

30. In conclusion, the Tribal engagement obligation represents an opportunity for Tribal 
governments and communications providers to coordinate on many issues critical to the deployment and 
adoption of communications technologies on Tribal lands. As discussed in the introduction, this guidance 
represents the first step in an iterative process. That is, this guidance will evolve over time based on 
initial experiences and feedback from Tribal governments and communications providers. In an effort to 
identity commonalities, increase efficiencies, and build upon current working relationships, ONAP will 
engage all regional stakeholders, as appropriate, and will respond to needs articulated by communications 
providers and Tribal governments. 

V. CONTACTS 

31. For further information concerning this guidance, contact the offices listed below: 

Office of Native Affairs and Policy 

Geoffrey Blackwell at (202) 418-3629 
Irene Flannery at (202) 418-1307 

Wireless Telecommunications Bureau 

Sue McNeil at (202) 418-7619 

Wireline Competition Bureau 

Joseph Cavenderat (202) 418-1548 


- FCC - 


30 See USh ICC Transformation Order, 26 FCC Red at 17868-69. para. 637. n. 1052. 
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WIRELINE COMPETITION BUREAU SEEKS FURTHER COMMENT ON ISSUES IN THE 
RURAL HEALTH CARE REFORM PROCEEDING 

WC Docket No. 02-60 


Comment Date: August 23,2012 
Reply Comment Date: September 7,2012 

1. In this Public Notice, the Wireline Competition Bureau seeks to develop a more robust record 
in the pending Rural Health Care reform rulemaking proceeding, particularly with regard to the proposed 
Broadband Services Program. 1 The Commission's Rural Health Care Pilot Program has helped foster the 
creation and growth of numerous state and regional broadband networks of health care providers (HCPs) 
throughout the country. 2 These Pilot project networks have enabled health care providers in rural areas to 
tap into the medical and technical expertise of other health care providers on their networks, using 
telemedicine and other telehealth applications to improve the quality and lower the cost of health care for 
their patients in rural areas. 3 As the Commission moves forward with reform of the Rural Health Care 
(RHC) program, it can benefit greatly from the experience of the Pilot projects and the lessons learned in 
the Pilot Program. A more focused and comprehensive record will help the Commission craft an efficient 
permanent program that will help health care providers exploit the potential of broadband to make health 
care better, more widely available, and less expensive for patients in rural areas. 

2. In its March 16. 2010, Joint Statement on Broadband, the Commission said that “ubiquitous 
and affordable broadband can unlock vast new opportunities for Americans, in communities large and 
small, with respect to ... health care delivery.” 4 The National Broadband Plan issued that same day 


1 Rural Health Care Support Mechanism. WC Docket No. 02-60, Notice of Proposed Rulemaking, 25 FCC Red 
9371.9407-9415, paras. 90-113 (2010) ( NPRMl 

2 See Rural Health Care Support Mechanism . WC Docket No. 02-60, Order. 21 FCC Red 1111 (2006) ( 2006 Pilot 
Program Order ); Rural Health Care Support Mechanism , WC Docket No. 02-60, Report and Order. 22 FCC Red 
20360 (2007) ( 2007 Pilot Program Selection Order). 

3 See. e g., USAC Apr. 27 Site Visit Reports; USAC Mar. 16 Site Visit Reports. A list of recent ex parte filings and 
associated short cites used throughout this Public Notice is attached in the Appendix. 

4 Joint Statement on Broadband , GN Docket No. 10-66. FCC 10-42, para. 3 (rel. Mar. 16. 2010). 
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recommended, among other things, that the Commission reform its Rural Health Care program in two 
ways: (1) by replacing the existing Internet Access Fund with a Health Care Broadband Access Fund, 
and (2) by establishing a Health Care Broadband Infrastructure Fund to subsidize network deployment for 
HCPs where existing networks are insufficient. 5 Later that year, the Commission issued a Notice of 
Proposed Rulemaking in this docket proposing, consistent with the National Broadband Plan 
recommendations, both a Health Infrastructure Program, which would support the construction of new 
broadband HCP networks in areas of the country where broadband is unavailable or insufficient, and a 
Health Broadband Services Program, which would support the monthly recurring costs of broadband 
services for rural HCPs. 6 

3. Since the Commission issued the NPRKf in 2010, the rural health care Pilot projects have 
made additional progress toward full implementation of their health care broadband networks. 7 Although 
the Commission allowed Pilot projects to receive support to construct and own broadband network 
facilities, many Pilot projects chose to lease broadband services from commercial service providers as a 
way to implement broadband networks connecting HCPs. 8 Projects chose to lease services instead of 
building networks because HCPs did not want to own or manage the networks and could more easily 
obtain needed broadband without owning the facilities or incurring administrative and other costs 
associated with network ownership. In light of the number of successful projects that elected to lease 
services instead of constructing networks, this Public Notice focuses on deepening the record regarding 
the Commission's proposed Broadband Services Program and the participation by consortia, including 
Pilot projects, in such a program. 

4. In recent months, Commission staff has engaged in outreach calls and meetings with many 
Pilot projects, as well as with other entities knowledgeable about rural health care, telemedicine, and 
Health IT. 9 Based on what we have learned from the Pilot projects, and in light of the comments and 
other information filed in this Docket, we have identified several areas relating to the Broadband Services 
Program proposed in the A PRM that would benefit from further development of the record: (1) use of 
consortium applications; (2) inclusion of urban health care providers in funded consortia; (3) services and 
equipment to be supported; (4) use of competitive bidding processes and multi-year contracts; and (5) 
broadband needs of rural health care providers. We are especially interested in obtaining input that 
reflects the experience of participants in the Commission’s current Rural Health Care programs, 
particularly that of the Pilot Program participants. To the extent possible, parties should identify 


5 Federal Communications Commission, Connecting America: The National Broadband Plan , at 215-16 (rel. March 
16, 2010) ( National Broadband Plan). 

6 See NPRM, 25 FCC Red at 9373, para. 3. 

7 The Commission recently issued an order maintaining support on a transitional basis for those Pilot project health 
care provider sites that will exhaust their Pilot funds before the end of the coming funding year (before June 30, 
2013), while the Commission considers potential reforms that would enable Pilot recipients to transition to a 
permanent support mechanism. Rural Health Care Support Mechanism , WC Docket No. 02-60. Order, FCC 12-74 
(rel. July 6. 2012). 

* See infra para. 9 and note 32. 

9 See Appendix. As defined in the National Broadband Plan , Health IT includes '‘information-driven health 
practices and the technologies that enable them" such as ‘‘billing and scheduling systems, e-care. EHRs [electronic 
health records], telehealth and mobile health.'* National Broadband Plan at 200. 
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throughout their comments the particular Public Notice questions to which they are responding, by using 
the relevant section numbers and letters (for example, “Section I.a. — Consortium application process '). 

I. CONSORTIA 

5. Section 254(h)(7)(B)(vii) of the Communications Act specifically authorizes funding for 
consortia of eligible health care providers. 10 Commenters suggest that the consortium approach has many 
benefits, especially for rural HCPs that have limited administrative, financial, and technical resources. 11 
Although a health care provider may apply for funding under the existing Rural Health Care 
telecommunications program or Internet access program (collectively. “Primary Program”) as a member 
of a consortium, in practice consortium applicants in the Primary Program must still file a separate form 
for every HCP site, and thus the consortium process has not been as widely used in that program as it has 
in the Pilot Program. 12 

6. In the NPRSF, the Commission recognized that many Pilot projects, which are consortia of 
HCPs, may wish to transition to the permanent Broadband Services Program, if adopted, and sought 


10 47 U.S.C. § 254<hK7KB)(vii). 

11 See USAC Observations Letter at 2-4 (discussing benefits of the consortium approach): Comments of Virginia 
Telehcalih Network, WC Docket No. 02-60, at 34-35 (filed Sept. 8. 2010) (VTN Comments) (recommending that 
the Commission consider the use of a consortium application, by which a single party' could apply for and receive 
funding on behalf of a group of eligible entities and then administer that funding for their benefit): Comments of 
lntemet2 Ad Hoc Health Group, WC Docket No. 02-60, at 20 (filed Sept. 8, 2010) (lntemet2 Comments) (slating 
that Pilot program participants, including consortia, should be allowed to transition to the Broadband Services 
Program); PSPN Feb. 23 Ex Parte Letter at 2 (stating that individual HCPs often do not have the capacity to 
negotiate the processes of the RHC program and that the ability to bill as a consortium is more efficient than 
requiring hundreds of members to submit invoices each month); Colorado Feb. 28 Ex Parte Letter at 1-2 (stating 
that the joint purchasing power of a consortium has led to a cost-effective contract and financial benefits to member 
HCPs, and that the consortium mechanism has increased Colorado's participation in the RHC program from 10 to 
15 participants in the Primary Program to over 200 participants in the Pilot Program): Pilot Conference Call Mar. 13 
Ex Parte Letter (P.MHA et ai) at 3 (noting the view of five Pilot projects that a reformed RHC program should 
provide opportunities for networks to file as consortia, w hich takes the administrative burden off of small HCPs that 
do not have the time or personnel to apply for funds through the RHC program, and that the ability to bill service 
providers as a consortium in the Pilot Program was very helpful); Pilot Conference Call Mar. 26 Ex Parte Letter 
(AEN et ai) at 4 (noting the view of six Pilot projects that the consortium-based approach in the Pilot Program is 
much easier than the process in the Primary' Program). 

12 The Commission's traditional rural health care programs (the telecommunications program and the Internet access 
program) are together commonly referred to as the "Primary Program." The telecommunications program ensures 
that rural HCPs pay no more than their urban counterparts for their telecommunications needs in the provision of 
health care services. See 47 L.S.C. § 254(hR 1)(A): Federal-State Joint Board on Universal Service. CC Docket No. 
96-45. Report and Order, 12 FCC Red 8776. 9093-9161, paras. 608-749 (1997) ( Universal Service First Report and 
Order): 47 C.F.R. Part 54, Subpart G. The Internet access program provides a 25 percent discount off the cost of 
monthly Internet access for eligible rural HCPs. See AI C.F.R. § 54.621: Rural Health Care Support Mechanism. 
WC Docket No. 02-60, Report and Order, Order on Reconsideration, and Further Notice of Proposed Rulemaking, 

18 FCC Red 24546, 24557, para. 22 (2003) [2003 Order and Further Notice). 
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comment on that transition. 13 We now seek to further develop the record on issues relating to the use of 
consortium applications in the proposed Broadband Services Program: 

a. Consortium application process . We seek comment on specific procedures for the 
application process for consortia in the proposed Broadband Services Program and ask 
commenters to focus on how to streamline the application process while protecting 
against waste, fraud and abuse. What specific information should the Commission 
require from the consortium leader regarding each consortium member on the application 
forms? Should letters of authorization (LOAs) from participating members of the 
consortium be required? If so, should LOAs be submitted at the request-for-funding- 
commitment stage (with the filing of the Form 466-A), rather than at the request-for- 
services stage (with the filing of the Form 465), as is now the case under the Pilot 
Program? Submitting the LOAs later in the process, with the Form 466-A, would appear 
to be more administratively efficient for the consortium, because the consortium could 
wait until it had completed competitive bidding and knew the pricing before soliciting the 
LOAs. Before they know the pricing, health care providers are likely to be less certain 
about whether they will want to participate. This approach also would be 
administratively simpler for USAC, as USAC would only have to confirm eligibility for 
that smaller group of HCPs that already know the pricing and are therefore more sure that 
they want to participate. We also seek comment on the alternative of requiring HCP 
LOAs to be submitted at the earlier (Form 465) stage, as in the Pilot Program. Should the 
Commission require consortium applicants to provide details in the consortium's request 
for services (the Form 465) regarding the services to be purchased, such as the desired 
bandwidth, sites to be served, and general type of service, as is currently required in the 
Pilot Program? Should the Commission require the lead entity and selected vendor to 
certify that the support provided will be used only for eligible purposes, as it does in the 
Pilot Program in connection with Form 466-A? Should the Commission require 
applicants to submit a “declaration of assistance,'’ as is required with the Form 465 in the 
Pilot Program? We encourage commenters to draw on their experience with the Pilot and 
Primary programs in supporting any recommendations for streamlined application 
procedures. 

b. Post-award reporting requirements . What is the least burdensome way to collect 
information necessary to evaluate compliance with the statute and other relevant 
regulations, and to monitor how funding is being used? Should the Commission require 
consortium applicants to submit Quarterly Reports, as in the Pilot Program? 14 Would the 
same information that is required for single HCP applicants be required for each HCP in 
a consortium application, or should the Commission permit consortium applicants to 
submit a reduced amount of information for each HCP, as it did in the Pilot Program? 

We encourage commenters to draw on their experience with the Pilot and Primary 
Program in supporting any recommendations for streamlined reporting procedures. 

c. Site and service substitution. The Pilot Program permits site and service substitutions 
within a project in certain specified circumstances, in order to provide some amount of 
flexibility to project participants. Under the Pilot Program, a site or service substitution 


13 W, 25 FCC Red at 9415. para. 113. 

14 See 2007 Pilot Program Selection Order , 22 ICC Red at 20423-24. paras. 126-127. 
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may be approved if (i) the substitution is determined to be provided for in the contract, be 
within the change clause, or constitute a minor modification, (ii) the site is an eligible 
health care provider or the service is an eligible service under the Pilot Program, (iii) the 
substitution does not violate any contract provision or state or local procurement laws, 
and (iv) the requested change is within the scope of the controlling FCC Form 465. 
including any applicable Request for Proposal. 15 Should the Commission adopt a similar 
policy for consortia that participate in the Broadband Services Program, if adopted? 
Would any modifications to that policy be warranted for the Broadband Services 
Program? 


II. INCLUSION OF URBAN SITES IN CONSORTIA 

7. One of the benefits of facilitating the establishment and operation of health care networks that 
serve providers in rural America is improved access to specialized care that ty pically is more available in 
urban areas. Historically, support under the Primary Program has only been provided to health care 
providers that meet the rural health care mechanism's definition of “rural.’' 10 In the Pilot Program, 
however, the Commission permitted non-rural health care providers to participate as part of consortia that 
include health care providers serving rural areas. 17 

8. In response to the A PRM, a number of commenters and USAC identify many benefits from 
including public and not-for-profit urban (or “non-rural”) health care providers in rural broadband health 
care networks. 1 * Urban providers have taken the lead in many of the Pilot projects, and commenters note 


USAC Site and Service Substitution Policy, at 1.3. available at 
http: \s wav universalscn icc.org, res documcnLvrhc-nilot-program.pdf/Sitc-and-Scn ice-SiJInstitution pdf (Iast 
visited June 29. 2012). see also hederal-State Joint Board on Universal Service; Access Charge Reform, Price Cap 
Performance Review for Local Exchange Carriers. Transport Rate Structure and Pricing, End User Common Line 
Charge, CC Docket No. 96-45 et al. Fourth Order on Reconsideration & Report and Order, 13 FCC Red 5318, 
5448-51. paras. 224-229 (1997) ( Universal Service Fourth Order on Reconsideration) (outlining the circumstances 
under which rural health care program participants can make modifications to a contract that USAC has previously 
approved for funding without completing an additional competitive bidding process). 

Ifc Whether an HCP is “rural" depends on where it is located in relationship to any Core Based Statistical Area 
(CBSA). An area located outside of any CBSA is rural. However, an area w ithin a CBSA can be rural, depending 
on the characteristics of the particular census tract. See Rural Health Care Support Mechanism . WC Docket No. 02- 
60. Second Report and Order, Order on Reconsideration, and Further Notice of Proposed Rulemaking. 19 FCC Red 
24613. 24619. para. 9 (2004) ( Second Report and Order and Further Sot ice). 

17 20f>6 Pilot Program Order. 21 FCC Red at 11111. 11114. paras. 3. 10. The Pilot Program was established under 
section 254(h)(2)(A) of the Act, which provides the Commission broad discretionary authority to provide universal 
service support for “advanced ser\ices'* for al! health care providers. See 47 U.S.C. § 254(h)(2)(A) (“The 
Commission shall establish competitively neutral rules to enhance, to the extent technically feasible and 
economically reasonable, access to advanced telecommunications and information services for all public and 
nonprofit. . . health care providers ... ."): Texas Office of Public Utility Counsel v. FCC. 18 F.3d 393. 446 (5lh Cir. 
1999) (concluding that “the language in § 254(h)(2)(A) demonstrates Congress’s intent to authorize expanding 
support to advanced sen ices,’ when possible, for non-rural health providers”). 

** l SAC Obsen aliens Letter at 4-5 (stating that urban participation in Pilot projects was beneficial from a network 
design perspective, provided necessary leadership to bring disparate stakeholders together, provided IT expertise and 
(continued...) 
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that many urban HCPs also provide technical, financial, and administrative support that otherwise might 
be unavailable to rural HCPs. 19 Commenters have also noted that urban locations typically have medical 
specialists and other resources that rural HCPs need to access, through telemedicine and other telehealth 
applications. 20 To further develop the record in the rulemaking docket, we now seek more focused 
comment on issues relating to the participation of urban HCPs in consortia that serve rural health care 
needs as part of the Broadband Services Program, if adopted. 

a. Proportion of urban or rural sites in consortia . The 2007 Pilot Program Selection Order 
allowed urban HCPs to receive support under the Pilot Program as long as they were 
part of networks that had more than a de minimis number of rural HCPs on the 
network. 21 If the Commission were to provide support for broadband services to urban 
HCPs that are members of consortia that serve rural areas, should it adopt specific rules 
to ensure that the major benefit of the program flows to rural HCPs and/or to rural 
patients? For example, should the Commission require that more than a de minimis 
number of rural HCPs be included in such consortia, as in the Pilot program, and if so, 
what specific metrics should be used to determine whether a sufficient number of rural 


(Continued from previous page) 

technology to rural HCPs, and facilitated access for rural patients to health care specialists in urban areas); 
Comments of the Nebraska Statewide Telehealth Netw ork. WC Docket No. 02-60, at 5 (filed Sept. 8, 2010) (stating 
that specialty urban providers serve not only as rural health safety nets through provision of health care, but also 
provide leadership in collaborative ventures, education, training, and information technology support to small rural 
health facilities and practitioners) (NSTN Comments); Colorado Feb. 28 Ex Parte Letter at 2 (stating that Colorado 
has created a 60 percent rural, 40 percent urban statewide health care network that “undergirds, complements, and 
strengthens the existing and necessary' urban/rural interdependencies.** and stating that supporting only rural sites 
fails to recognize the reality of urban/rural interdependencies). Consistent with previous uses, we use the term 
“urban" to mean “non-rural." See 2007 Pilot Program Selection Order , 22 FCC Red at 20421. para. 120. 

See supra note 18: see also Pilot Conference Call Mar. 13 Ex Parte Letter (PMHA et al.) at 2-3 (group of five 
Pilot projects stating that urban HCP participation is “the key to the networks’ success;’* that rural HCPs value their 
connection to urban hospitals and their instant access to specialized care; that urban HCPs have provided technical 
support to rural HCPs and trained some of their IT staff, which has led to an improved rural HCP workforce; and 
that many rural HCPs rely on urban sites in their network to pay for their networks' administrative expenses). 

20 See supra note 18; see also Comments of the New England Idehealth Consortium. WC Docket No. 02-60, at 3 
(filed Sept. 7. 2010) (slating that the majority of its sites are rural, but need to be connected to urban hospitals for 
access to telemedicine, clinical specialists, and PACS systems) (NFTC Comments): Intemet2 Comments at 18 
(noting that in North Carolina, many non-rural sites serve rural populations and tertiary facilities in metropolitan 
areas often provide critical specialty services to rural populations); OHN Feb. 28 Ex Parte Letter at 6-7 (stating that 
the subsidy for urban providers is critical to supporting integrated health care delivery, that rural/frontier providers 
are looking for improved access to urban specialists and resources to augment their dwindling clinical and 
operational resources, and that w ithout the urban centers of excellence being on and actively using the network 
connection, there would be no value to the rural/fronlier providers in connecting); Pilot Conference Call Mar. 26 Ex 
Parte Letter (AEN et al.) at 1 (explaining that the inclusion of urban sites in the Pilot Program was critical to 
providing specialty care, because of the shortage of specialists in rural areas). 

21 2007 Pilot Program Selection Order. 22 FCC Red at 20834-5, para. 50. 
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HCPs are participating in the consortia? 22 For instance, should the Commission specify 
a maximum percentage of urban sites within a consortium? USAC states that urban 
sites make up approximately 35 percent of all HCP Pilot Program sites that received 
funding commitments as of January 2012. 23 Should the Commission adopt this or a 
different percentage as an upper limit on the proportion of urban HCP sites within the 
rural health care program overall or within a consortium? 

b. Limiting percentage of funding available to urban sites . In the alternative, should the 
Commission specify a maximum amount of funding that can be provided to urban sites 
within a consortium? USAC estimates that about 35 percent of committed funds have 
gone to urban HCPs in the Pilot Program (while noting that this figure probably 
overstates the true urban share). 24 Given that the Commission has sought comment on 
how to transition Pilot Program participants into a reformed program, would adopting a 
requirement that urban sites receive no greater than 35 percent of total funds per funding 
year be a workable and appropriate restriction? How would the existence of such limits 
on urban site funding or inclusion of urban sites affect the consortium planning process 
and the development and growth of consortia over time? 

c. Impact on Fund . To the extent commenters support a particular approach to limiting the 
participation of urban sites in consortia serv ing rural areas, they also should estimate the 
likely impact on the RHC funding mechanism if the Commission were to adopt their 
recommended approach. Commenters should provide data to support their estimates. 
We welcome detailed analysis on the impact on the Fund of any limits (or lack thereof) 
on urban HCP participation that the Commission may adopt or that parties may propose. 

d. Impact on network design . USAC notes that in the hub-and-spoke configuration 
common to Pilot projects, where a centralized or primary HCP serves as the main 
provider and is surrounded by several subsidiary providers, the hub is often an urban 
HCP. 25 What impact would including (or excluding) urban sites from funding under the 
Broadband Services Program have on network design and efficiency, from both a cost 
perspective and a technological perspective? Would it be possible to limit funding for 
urban sites to recurring and non-recurring charges associated with equipment necessary 
to create hubs at urban HCP sites? Would such a limitation unnecessarily restrict 
participation by urban HCPs or otherwise limit the effectiveness of the program? 

e. Role of urban health care providers if not funded . There may be significant benefits to 
Pilot projects from having a project leader that handles administrative and other 


22 See Comments of Rural Wisconsin Health Cooperative, WC Docket No. 02-60. at 3 (filed Sept. 8, 2010) (stating 
that non-rural providers should be funded, but Commission should include language that safeguards the program 
from turning into something that loses its rural provider focus). 

2? See USAC June 27 Data Letter at 1. 

24 See L1SAC May 30 Data Letter at 2-3; USAC May 4 Data Letter at 3. 

25 USAC Observations Letter at 5; see also NOSORH Mar. 28 Ex Parte Letter at 1 (stating that in Minnesota, urban 
hospitals are typically the hubs of health care networks, and more and more rural hospitals are joining as spoke sites 
to those hubs). 
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necessary tasks on behalf of the other project participants. 26 If the Commission were to 
exclude urban sites that are part of consortia serving rural communities from receiving 
funding under the Broadband Services Program, would there be administrative benefits 
to allowing such urban providers still to serve as project leaders even though they do not 
receive any support? In response to the NPRM, some commenters and Pilot projects 
contend that without support from the RHC program, urban sites may be reluctant to 
participate in broadband networks with rural HCPs, which could undermine the ability 
of rural HCPs to interconnect with those urban sites and to draw on their technical and 
medical expertise. 27 What incentives would urban providers have to participate as a 
project leader if they are unable to receive any support? 

f. Grandfathering of urban sites already participating in Pilot projects . If the Commission 
chooses not to provide funding to urban sites under the Broadband Services Program, or 
sets limits on such funding as discussed in paragraph (b) above, should the Commission 
nevertheless provide funding to urban sites that have received funding under existing 
Pilot projects? 28 Should the Commission limit the funding to existing Pilot project 
urban sites only for so long as the urban site is a member of a consortium with rural 
HCPs? 

III. ELIGIBLE SERVICES AND EQUIPMENT 

9. In the Pilot Program, the Commission allows health care providers to use *‘any currently 
available technology” in order to create networks. 29 The Pilot Program funds both recurring costs and 
non-recurring costs (NRCs) for dedicated broadband networks connecting HCPs in a state or region, 
including the cost of subscribing to commercial service providers’ services. 30 As noted above, although 


26 See USAC Observations Letter at 1, 4-5. 

27 See, e.g.. NETC Comments at 3 (arguing that it is very important that urban hospitals receive a subsidy so that 
they are incented to be part of a network that is connected to rural sites); Pilot Conference Call Mar. 13 Ex Parle 
Letter (PMHA el al.) at 3 (summarizing call with five Pilot project representatives, who stated in relevant part that 
due to the current economic environment, budgets are tight for urban HCPs, and it may be difficult for urban HCPs 
to continue to provide support to rural HCPs in their networks if they are ineligible to receive RHC program funding 
themselves); PSPN Feb. 23 Ex Parte Letter at 1 (stating that urban hospitals, which serve as ‘’consulting" sites for 
rural hospitals in telemedicine, are often as hard-pressed for available funding as the rural hospitals and cannot bear 
the non-discounted costs of participation in the networks, and without their participation, vital links in the chain of 
health care are missing). 

28 Approximately 730 sites that have received funding commitments in the Pilot Program arc urban, as of January 
2012, out of a total of approximately 2,100. See USAC June 27 Data Letter at 1. 

2t) 2007 Pilot Program Selection Order , 22 FCC Red at 20421. para. 119. 

30 Eligible expenses under the Pilot Program include: (1) costs for deploying transmission facilities and providing 
access to advanced telecommunications and information services (including costs for design, engineering, materials 
and construction of fiber facilities or other broadband infrastructure; engineering, furnishing (/>., as delivered from 
the manufacturer), and installing network equipment: and operating and maintaining the constructed network); (2) 
costs of subscribing to carrier-provided transmission services to the extent that a participant chose to subscribe to 
such services in lieu of deploying its own broadband network; and (3) costs of network equipment that terminates a 
carrier’s or other provider’s transmission facility, routers/switches directly connected to either the facility or the 
(continued...) 
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the Pilot Program permitted projects to construct and own broadband network facilities, many projects 
elected to lease broadband services (which mostly involve recurring costs) rather than constructing and 
owning the broadband facilities themselves. As of February 29, 2012, the Pilot Program had committed 
approximately $35 million for construction. $162 million for leased/tariffed facilities or services, and $19 
million for network equipment (including engineering and installation). 31 The projects choosing to lease 
services cite several reasons for that choice, including that the HCPs’ core competencies does not include 
owning or managing communications networks, that the HCPs can obtain the needed broadband without 
owning the facilities themselves, and that the administrative and other costs associated with broadband 
network ownership are too great. 32 

10. For the Broadband Services Program, the NPRM proposed to fund “recurring monthly costs 
for any advanced telecommunications and information services that provide point-to-point connectivity, 
including Dedicated Internet Access.” 33 In light of the Pilot Program experience and the comments in the 
record, we seek more focused comment on questions related to this proposal. 

a. Point-to-point connectivity . Some commenters have raised concerns regarding the term 
“point-to-point” in the \PR\f. 34 We seek to further develop the record on the types of 
connectivity that should be eligible for support under the proposed Broadband Services 


(Continued from previous page) 

terminating equipment, and computers and related hardware used exclusively for network management. 2007 Pilot 
Program Selection Order. 22 FCC Red at 20397-8. paras. 74-75. 

11 USAC Observ ations Letter at 7-8. 

32 USAC Observations Letter at 7-8; OHN Feb. 28 Ex Parte Letter at 1 (stating that utilizing existing fiber 
infrastructure to create a leased line network imposed less administrative burden and overhead on Oregon Health 
Network versus owning the actual equipment and fiber connection); Pilot Conference Call Mar. 13 Ex Parte Letter 
(PMHA et al .) at 3 (group of Pilot projects stating that HCPs* core competencies do not include constructing and 
owning networks, and that they preferred to lease serv ices, which allowed the projects to reach many more HCPs 
than the construction options): Pilot Conference Call Mar. 16 Ex Parte Letter (ARCHIL et al.) at 3 (stating that 
while the Pilot Program helped prompt the deployment of fiber or other high capacity facilities to many HCP sites 
where such facilities were not previously available, HCPs do not want to own the telecommunications network 
facilities); Pilot Conference Call Mar. 26 Ex Parte Letter (AFN et al.) at 2 (noting comment that most stakeholders 
prefer not to own the physical facilities comprising their network, but would rather defer to service providers that 
have experience and expertise in these matters to complete any build out. and stating that in cases where 
construction is necessary, the HCP may issue one RFP for construction and a second RFP for an experienced entity 
to manage the network on behalf of the HCP). 

"NPRM, 25 FCC Red al 9408. para. 93. 

34 See. eg. Internet? Comments at 17 (noting that the term “point-to-point” is often used to refer to a connection 
that is restricted to two endpoints and with no data or packet formatting, and stating that health care organizations 
seeking modem, cost-effective telecommunications services should aim to employ an IP network); NETC 
Comments at 7 (recommending deletion of the term '‘point-to-point." noting that connecting the large number of 
sites in NETC back to a central location with point to point circuits is impractical, and stating that a cloud-based 
network is the more practical design); Comments of Alaska Communications Systems, WC Docket No. 02-60, at 2 
(filed Sept. 8, 2010) (ACS Comments) (stating that RHC support should continue to be technologically neutral and 
not limited to conventional “dedicated" point-to-point network infrastructure, as cloud computing. Multi-Protocol 
Label Switching (MPLS) and Internet-based network designs can provide fast, secure, and reliable service to and 
among RHC providers at costs well below building separate terrestrial connections to each facility). 
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Program. Health care networks and other enterprise customers use a wide variety of 
connectivity solutions which allow a variety of topologies (ring, mesh, hub-and-spoke, 
line, etc.) and technologies (MetroE, MPLS, Virtual Private Network, etc.) to meet their 
requirements. These solutions are “point-to-point” in the sense that they allow a facility 
to send or receive data to or from another facility, but they also provide additional 
capabilities -- for example, the ability to connect to multiple facilities on the same 
network, and/or the ability' to connect to another facility without needing a physically 
“dedicated” circuit to that facility. Should the definition of services to be funded under 
the Broadband Services Program omit the phrase “point-to-point”? We seek comment on 
whether the rules for the Broadband Services Program should enumerate a wide range of 
connectivity solutions such as those listed above, or should be more general, in 
recognition of the likely change and evolution of services utilized by health care 
providers that will occur over time. Should there be any distinction in the types of 
services that would be funded if the applicant is part of a consortium, as opposed to 
individual applicants? 

b. Eligible non-recurring costs fNRCs) . For the Broadband Services Program, the 
Commission proposed in the NPRM to provide one-time support for 50 percent of 
reasonable and customary installation charges for broadband access and to provide 
support for the cost of leases of lit or dark fiber. 35 The American Telemedicine 
Association has recommended that the Commission, at a minimum, support the costs of 
routers and bridges associated with the installation of broadband services to an eligible 
health care provider, and that the Commission allow such providers to work together to 
purchase equipment through joint, cooperative bidding procedures in order to allow for 
more efficient purchasing of network equipment costs. 36 USAC notes that the availability 
of funding for certain types of equipment in the Pilot Program (“servers, routers, 
firewalls, and switches”) facilitates the ability of health care providers to upgrade circuits 
or create private networks. 37 We seek more focused comment on whether the NRCs 
eligible to receive support under the Broadband Services Program should include 
equipment to enable the formation of networks among consortium members, similar to 
the Pilot Program. 38 

c. Limited Funding for Construction of Facilities in Broadband Services Program . As noted 
above, many Pilot projects chose to lease services rather than to construct and own their 
own network facilities. 3y Some Pilot projects nevertheless argue that they need the option 


' NPRM, 25 FCC Red at 9410-11. paras. 100-102. 

16 Comments of the American Telemedicine Association. WC Docket No. 02-60, at 6. n. 6 (filed Sept. 8, 2010) 
(ATA Comments). See also ACS Comments at 12-13 (recommending that the Commission support RHC providers’ 
one-time network design, customer premises equipment, and installation costs where necessary to maintain quality 
broadband service all the way to the rural delivery point of the data transmission). 

37 See USAC Observations Letter at 6-7 (noting that equipment leases and purchases are not eligible for funding in 
the Primary Program). 

’* For the Health Infrastructure Program, the Commission proposed to fund NRCs similar to those funded in the 
Pilot Program. NPRM. 25 FCC Red at 9386, para. 35. 

w See supra note 32. 
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of constructing their own facilities when no service provider is willing to construct 
broadband facilities and lease them to project participants, or when the bids a project 
receives for leased services are higher than the cost of construction. 40 The A PRM 
proposed a Health Infrastructure Program that would fund the construction of dedicated 
broadband networks in areas where broadband is demonstrated to be unavailable, and 
would require HCPs to have an ownership interest in the network facilities funded by the 
program. 41 The Broadband Services Program, in contrast, would provide funding only 
for broadband services and, as proposed, would not cover capital or infrastructure costs. 42 
We seek to further develop the record on whether it would be appropriate under the 
proposed Broadband Services Program, if adopted, to provide funding to recipients to 
construct and own network facilities under limited circumstances. Would it be 
appropriate, for instance, in a situation where the applicant could demonstrate that self¬ 
provisioning the last mile facility to connect to an existing health care network is more 
cost-effective than procuring that last mile connectivity from a commercial service 
provider? What requirements would need to be in place to ensure that construction and 
ownership is the most cost-effective option? 43 How would a health care provider or 
consortium make such a showing? Would it be necessary to wait until after the 
competitive bidding process is completed in order for an applicant to be able to make that 
showing? 44 Are there other more preliminary milestones during the competitive bidding 


40 See. e g.. Pilot Conference Call Mar. 26 Ex Pane Letter (WNYRAHEC et al. ) at I (noting that having a private 
fiber network as part of the larger network helped St. Joseph's to control costs and ensure long-term success, as it 
could be cost-prohibitive to buy from a carrier the l to 10 Gbps connections needed to move medical images); Letter 
from David LaFuria, Counsel for Health Information Exchange of Montana, to Marlene H. Dortch, Secretary, WC 
Docket No. 02-60, at 2 (filed Sept. 22, 2011) (stating that HlEM's network would be a small fraction of what it is 
now if HI EM had simply leased facilities from the outset, and arguing that the Commission should retain the option 
for program participants to construct network facilities, as removing that option from competitive bidding will 
change how incumbent carriers approach the bid process); Pilot Conference Call Mar. 16 Ex Parte Letter (ARCHIE 
et al) at 3 (stating that ownership of newly constructed facilities only makes economic sense where there are gaps in 
availability). 

41 NPRM, 25 FCC Red at 9381-9383, 9395-9397. paras. 19-25. 55-59. 

42 Id. at 9408,9410-9411, paras. 93, 100-102. 

43 The Commission has defined “cost-effective” as “the method that costs the least after consideration of the 
features, quality of transmission, reliability, and other factors that the HCP deems relevant to . . . choosing a method 
of providing the required health care services.” See 47 C.F.R. § 54.615(c)(7) (Primary Program): 2007 Pilot 
Program Selection Order , 22 FCC Red at 20400, para. 78 (Pilot Program). Unlike the Schools and Libraries 
universal service support mechanism (commonly referred to as the E-rate program), the RHC support mechanism 
does not require participants to consider price as the primary' factor in selecting service providers. The Commission 
has explained that applicants to the RHC support mechanism are not be required to use the lowest-cost technology 
because factors other than cost, such a reliability and quality, may be relevant to fulfill their telemedicine needs. 
2003 Order and Further Notice, 18 FCC Red at 24575-76. para. 58; 2007 Pilot Program Selection Order, 22 FCC 
Red al 20401, para. 79. 

44 See Reply Comments of the Brazos Valley Council of Governments. Health Information Exchange of Montana, 
New England Telehealth Consortium, Oregon Health Network, and Utah Telehealth Network. WC Docket No. 10- 
90 et al.. at 8-9 (filed May 23. 2011) (stating that ,k \he best process for determining whether facilities capable of 
supporting medical broadband are. or are not available is a robust competitive bidding process through which HCPs 
(continued...) 
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process after which an applicant could make a showing? If the Commission were to 
make this option available, should there be specific caps on funding available to construct 
HCP-owned facilities? 

d. Ineligible sites and treatment of shared services/costs . Section 254(h)(3) of the Act and 
Section 54.671(a) of the Commission’s rules restrict the resale of any services purchased 
pursuant to the rural health care support mechanism. 45 In the Pilot Program, the 
Commission determined that, under this resale restriction, a selected participant could not 
sell network capacity that was supported by Pilot Program funding, but could share 
excess network capacity with an ineligible entity as long as the ineligible entity paid its 
'"fair share” of network costs attributable to the portion of the network capacity used. 46 
In the Pilot Program, projects have allocated the cost of shared services and equipment 
among members (both eligible and ineligible HCPs) by taking into account a variety of 
healthcare-specific factors. We note that in the Pilot Program, projects submit 
information about sharing of services and costs among members with their requests for 
funding commitments, and that USAC reviews and approves those submissions. 

We seek comment on whether there is a need to adopt specific rules in the 
Broadband Services Program (if adopted), regarding the participation of ineligible HCP 
sites (e g., for-profit rural health clinics or, if not included in the Broadband Services 
Program, urban HCPs) in consortia that receive funding for broadband services provided 
to eligible members. Even if not funded, there may be other health care and financial 
reasons why providers that are not funded through the program may wish to enter into 
cooperative arrangements with other providers that are funded, in order to create local 
and regional health care networks. By acting together, providers are more likely to 
receive lower pricing and a wider array of services to meet their health care needs. 

Should the Broadband Services Program have a “fair share” requirement comparable to 
the Pilot Program? In particular, should the Commission adopt a specific approach to 
shared services and costs for consortium applicants, or should the Commission just 
require that the allocation of the costs of shared services and equipment among consortia 
members be reasonable? We welcome further comment on whether the procedures 
utilized by USAC to implement the fair share requirement in the Pilot Program are 
workable or burdensome, and what measures would best address potential waste, fraud 
and abuse in a reformed program. 


(Continued from previous page) 

establish and post their required broadband service levels*'); Letter from David LaFuria, Counsel for Health 
Information Exchange of Montana, to Marlene H. Dortch. Secretary, WC Docket No. 02-60, at 2, Att. at 13 (filed 
Mar. 29. 2011) (noting that HIEM’s successful fiber deployments to date appear to have resulted in a greater number 
of competitively priced bids in subsequent deployments, and arguing that competitive bidding ensures that 
participants choose the most cost-effective bid, whether it be a lease or build option). 

45 47 U.S.C. § 254(h)(3): 47 C.F.R. § 54.617(a). 

44 2007 Pilot Program Selection Order, 22 I CC' Red at 20416. para. 107. 
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IV. 


COMPETITIVE BIDDING PROCESS AND RELATED MATTERS 


11. The Pilot Program requires projects to prepare Requests for Proposals (RFPs) and to use a 
competitive bidding process to select broadband infrastructure and service providers. 47 It appears that the 
competitive bidding process, in combination with bulk purchasing by a large number of health care 
providers using a single RFP, has led to lower prices, better service quality, and more broadband 
deployment than the individual HCPs might otherwise have obtained. 48 In the NPRM, the Commission 
proposed to extend the competitive bidding requirements currently applicable to the Primary Program’s 
Internet access program to the Broadband Services Program, and sought comment on changes that could 
be made to make the competitive bidding mechanism more successful or efficient. 4 * We now seek more 
focused comment on issues relating to the competitive bidding process. 

a. Competitive bidding process . Building on the experience gained from the Pilot Program, 
what specific requirements should be in place for competitive bidding in the Broadband 
Services Program, if adopted? Should the Commission require consortium applicants in 
the Broadband Services Program to prepare a Request for Proposal (RFP), as applicants 
in the Pilot Program were required to do? Should the Commission exempt consortia from 
the RFP requirement if they are applying for less than a specified amount of support (for 
example, if they are applying for less than $100,000 in support)? Are there other 
elements of the competitive bidding process utilized in the Pilot Program that should be 
applied to the Broadband Services Program, either as is or with changes that the parties 
suggest to improve the process? Are there any competitive bidding requirements used in 
the Schools and Libraries Universal Service Support Mechanism that the Commission 
should apply to the Broadband Services Program, if adopted? 50 

b. Requirement to obtain competitive bids . Some commenters indicate individual rural 
HCPs may decide not to seek RHC support due to the added administrative burden 
associated with the competitive bidding process. The Virginia Telehealth Network 
(VTN) states that many rural HCPs are in areas served by a single broadband provider, 
where competitive options do not exist. 51 Based on USAC’s data, approximately 11 
percent of RHC Primary Program applicants outside Alaska receive bids in the 


47 2007 Pilot Program Selection Order , 22 FCC Red at 29412-15. para. 100-104. 

4 * See USAC Observations Letter at 3; Colorado Feb. 28 Ex Parte Letter at 1 (stating that financial benefits have 
accrued to member HCPs from the joint purchasing power that led to a cost-effective contract with the 
telecommunications serv ice provider); OHN Feb. 28 Ex Parte Letter at 1 (stating that OHN's multi-vendor leased 
line network framework helped utilize the existing state fiber infrastructure while creating the highest level of 
competition possible, allowing smaller local carriers to compete directly and fairly with larger providers, which 
subsequently resulted in OHN’s members receiving the most competitive bids (reduced costs) possible); Pilot 
Conference Call Mar. 13 Ex Parte Letter (PMHA et al.) at 2 (stating that the benefits of pilot funding include the 
ability to obtain Internet services as a group); Pilot Conference Call Mar. 26 Ex Parte Letter (WNYRAHFC etal.) at 
2 (stating that WNYRAIIEC has experienced a great deal of cost savings from being on a shared network). 

4,> SPRM, 25 FCC Red at 9414. para. 110. 

50 See 47 C.F.R. § 54.503. 

51 VTN Comments at 33. 
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competitive bidding process. 52 In response to the NPRAJ, VTN recommends that the 
Commission consider a streamlined service provider selection process for HCPs that do 
not have multiple broadband service options, such as simply requiring an HCP to submit 
a simple certification of its efforts to identify all broadband providers and a description of 
the broadband service option selected. 53 In the Broadband Services Program, should 
competitive bidding only be required for consortium applicants, given the experience to 
date with the current competitive bidding requirement for individual HCPs in the Primary 
Program? 54 We particularly seek comment on this question from HCPs who have 
experience with competitive bidding as individual HCPs in the Primary Program. Should 
the Commission consider not applying a competitive bidding requirement to individual 
applicants who request only a limited amount of funding? Are there any other applicants 
that the Commission should exempt from competitive bidding requirements under a 
Broadband Services Program, if adopted? 

c. Multi-year contracts . Participants in the Primary Program must submit funding requests 
annually, but may obtain “evergreen 5 ’ status for certain multi-year contracts. Participants 
with evergreen contracts are not required to go through the competitive bidding process 
annually. 55 In contrast. Pilot Program participants were awarded a set maximum award 
for a multiple-year period and permitted to carry over unused funds from year to year 
during the duration of the award, 56 which has reduced the paperwork they needed to file 
and may have allowed them to lock in stable prices for several years. 57 Notably, a 
significant number of Pilot participants opted to make use of long-term prepaid leases 


52 In the Primary Program, requests for bids are posted for single HCP sites, even when the HCPs are part of a 
consortium application. On average, from 2006 through 2010, approximately 24 percent of Alaska Primary 
Program applicants received competitive bids in comparison to approximately 11 percent of non-Alaska applicants. 
See USAC June 27 Data Letter at 2. As of January 2012. Alaska HCPs have received over half of the Primary 
Program funding, although they make up a far smaller proportion of the number of HCPs receiving support in the 
Primary Program. See USAC May 4 Data Letter at 2-3. 

53 VTN Comments at 34: see also ATA Comments at 8-9 (stating that the current application process has proven to 
be onerous to some rural health providers, and suggesting that the Commission explore a streamlined process that 
does not require local bids); Comments of the American Hospital Association, WC Docket No. 02-60. at 5 (filed 
Sept. 8, 2010) (AHA Comments) (stating that the competitive bidding requirement could become an unnecessary 
impediment to participation for smaller HCP in areas where the number of capable prov iders is low, and urging the 
Commission to streamline the competitive bidding process). 

54 See SPRM ' 25 FCC Red at 9414, para. 110 (proposing to apply the competitive bidding requirements of the 
Internet Access Program to the Broadband Services Program). 

55 47 C.F.R. § 54.623(d): see USAC Rural Health Care. Evergreen Contracts, http://www.usac.oria/rhc.health-carc- 
Droviders/cvergrcen-contracts.aspx (last visited June 29, 2012). Evergreen status does not extend to situations where 
a participant seeks to add services, make cardinal changes, renew or extend the contract. Id. 

56 2007 Pilot Program Selection Order , 22 FCC Red at 20374, para. 35 & 20429-30, App. B; Letter from Dana R. 
Shaffer. Chief, WCB, to Scott Barash, Acting Chief Executive Officer, USAC (Jan. 17. 2008), available at 
http://liraunfoss.fcc.gov/edocs public/attachmatch DOC-2796Q3Al.pdf (instructing USAC to carry over any unused 
funds for a Pilot project in a funding year to the next funding year). 

37 USAC Observations Letter at 4. 
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and indefeasible rights-of-use (IRU) arrangements. 58 For the Broadband Services 
Program, the Commission proposed to allow evergreen contracts, similar to those 
allowed in the Primary Program, and also to allow funding for the lease of lit or dark 
fiber, which is typically purchased under an 1RU corresponding to the useful life of the 
fiber. 59 


Commenters have suggested that the Commission could encourage high capacity 
broadband networks that would support health care providers' telemedicine and 
broadband needs by allowing HCPs to enter into long-term contracts for such networks 
with carriers or other telecommunications providers. 60 We seek comment on the benefits 
and drawbacks of providing funding for multi-year contracts, including long-term prepaid 
leases and IRUs, in the Broadband Services Program. The Nebraska Statewide 
Telehealth Network (NSTN) recommends that a “true” evergreen provision be applied to 
HCPs with multi-year contracts, which would allow for HCPs with multi-year contracts 
to apply only once for multiple years of funding. 61 

Would permitting evergreen contracts (as they are implemented today, with the 
annual filing requirement) be sufficient to allow consortia in the Broadband Services 
Program to reap the potential benefits of multi-year contracts, while minimizing 
administrative burdens? Or, would evergreen status need to be coupled with a multi-year 
award, and if so, would three years be sufficient for the term of the award, or would some 
other period be more appropriate? 62 We note that long-term prepaid leases and IRUs 
generally involve a large, upfront payment. For example, the full cost for a dark fiber 
1RU is typically paid for in advance. 63 If the Commission permitted long-term prepaid 
leases and/or IRUs in the Broadband Services Program, how should it deal with upfront 


Id. at 7. An IRU is an indefeasible right to use facilities for a certain period of time that is commensurate with the 
remaining useful life of the asset generally 20 years. An IRU confers on the grantee the vestiges of ownership, and 
is customarily used in the telecommunications industry. It normally involves a substantial sum paid up front 
generally priced as a certain amount (depending on market rates) per mile or per fiber mile. See \PR\f. 25 FCC 
Red at 9395-96. para. 56. 

59 Id. at 9414-15, paras. 111-112; at 9411. para. 101; & at 9395 n. 116. For the Health Infrastructure Program, the 
Commission proposed to require participants to hold an ownership, IRU, or capital lease interest, and to prohibit 
short-term or operating leases in which the HCP has no ownership interest. Id. at 9395-96, paras. 55-58. 

60 See, e.g., Comments of General Communication, Inc., WC Docket No. 02-60, at 15 (filed Sept. 8, 2010). 

61 NSTN Comments at 6. See also AHA Comments at 5 (supporting proposal to allow prov iders to enter into multi¬ 
year contracts in order to avoid yearly reporting and re-bidding obligations). 

62 ATA Comments at 9 (recommending “fulf implementation of evergreen status, under w hich an HCP would only 
be required to re-file Form 467 (receipt of services) annually for a period of three years from the initial date of 
approval): NOSOR11 Mar. 28 Ex Parte Letter at 2 (noting National Organization of State Offices of Rural Health 
suggestion that the Commission consider a three-year period of eligibility for the Primary Program so that HCPs 
would not have to re-file each year, explaining that filing forms every year to receive support is burdensome for 
small HCPs and many recipients hire contractors to complete required paperwork). 

H W, 25 FCC Red al 9395 n. 116. 
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payments?* 4 How would funding multi-year contracts impact the calculation and 
forecasting of demand for RHC support? What protections should be put in place to 
protect against waste, fraud and abuse? For instance, would the measures used in the 
Pilot Program for such arrangements be useful in the Broadband Services Program (such 
as sustainability plans, minimum contract length, and repayment requirements)? If so, 
should those same measures be used, or should they be modified in any respect? 

d. Existing Master Services Agreements (MSAs) . MSAs permit applicants to opt into a 
contract for eligible services that have been negotiated by federal or state government 
entities without having to engage in negotiations with individual service providers. The 
U.S. Department of Health and Human Services has recommended that the Commission 
exempt from competitive bidding requirements federal health care providers (such as the 
Indian Health Service) that are required to use the General Services Administration 
Networx contract for telecommunications services. 05 Should the Commission permit 
applicants for the Broadband Services Program to take services from an MSA, so long as 
the original master contract was awarded through a competitive process? What specific 
rules should be in place (e g., an exception to the competitive bidding requirement) in 
order for HCPs to take advantage of MSAs? Should Pilot program participants that have 
exhausted Pilot program funding be able to obtain support from the Broadband Services 
program for services pursuant to MSAs that were negotiated by the Pilot projects? 

e. Eligible service providers . The NPRM proposed that broadband services supported by 
the Broadband Services Program may be provided by “a telecommunications carrier or 
other qualified broadband access service provider.” 66 In response to the NPRM, some 
Pilot participants expressed concern that this definition would be too narrow, as it might 
exclude some vendors that responded to RFPs issued by project participants. 67 In the 
Pilot Program, a wide range of service providers responded to the RFPs issued by the 
project participants, including telecommunications carriers and companies in the fields of 
systems integration, optical networking, utilities, construction, electronics and 
equipment. 68 We seek more focused comment on the specific definition that should be 


** For the Health Infrastructure Program, the Commission proposed to support IRUs and to permit capital leases, but 
proposed to prohibit lease payments in advance of the lease term and proposed to prohibit operating leases in which 
the lessee has no ownership interest. For the Broadband Services Program, the Commission proposed to limit 
upfront support for non-recurring charges to $500,000. and to require non-recurring charges of more than $500,000 
to be part of a multi-year contract and prorated over a period of at least five years. Id. at 9398. para. 63, 9411. para. 
102 . 

65 See Comments of the U.S. Department of Health and Human Services (HHS). WC Docket No. 02-60. at 3 (filed 
Sept. 10, 2010) (HHS Comments). 

66 NPRM, 25 FCC Red at 9443, App. A, para. 23 (proposed Section 54.635): see also id. at 9410. para. 98. 

* 7 See NCTN Comments at 2; CTN Comments at 23: Comments of the Illinois Rural HealthNet, WC Docket No. 02- 
60, at 15-16 (filed Sept. I. 2010). 

68 See USAC May 4 Data Letter at App. C. See also 2007 Pilot Program Selection Order. 22 FCC Red at 20417, 
para. 110 (waiving section 54.601(c) of the Commission’s rules to enable Pilot participants to receive support for not 
only telecommunications sendees and Internet access, but also funding of infrastructure deployment and network 
design studies). 
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adopted in our rules for eligible providers under the Broadband Services Program, if 
adopted. 


V. BROADBAND NEEDS OF RURAL HEALTH CARE PROVIDERS 

12. Both the National Broadband Plan and the GAO Report emphasized the importance of 
determining the broadband needs of health care providers as part of the Commission's reform of its rural 
health care program. 69 A number of parties have commented on the broadband needs of health care 
providers, and US AC has filed an informal needs assessment. 70 In light of developments since the 
issuance of the NPR11, we seek to refresh the record on various questions relating to the broadband needs 
of rural HCPs, with particular attention to how the answers may vary based on the size and type of HCP, 
and how the broadband needs may change over time. 

a. Telemedicine . What bandwidth is needed for various types of telemedicine applications? 
In particular, how widespread is the use of teleradiology, and what bandwidth is 
required? How widespread is the use of videoconferencing in providing telemedicine, 
and what bandwidth is required? Will broadband needs associated with telemedicine 
likely change over time? What factors will cause the needs to grow? How important are 
connections between rural HCPs and urban HCPs? 

b. Electronic health records . How will the current trend toward adoption and exchange of 
electronic health records affect bandwidth needs? Congress has directed the Medicare 
and Medicaid programs to provide incentive payments for HCPs that have adopted 
electronic health records and have achieved “meaningful use’' of those records, which 
includes some electronic exchange of those health records. 71 Eventually, achieving 
“meaningful use" is expected to be mandatory for recipients of Medicare and Medicaid 
payments. What is the impact of “meaningful use” incentive payments and requirements 
on likely demand for broadband connectivity for rural HCPs? What is the likely impact 
of participation by rural HCPs in Health Information Exchanges? 

c. Other telehealth applications . What are the likely broadband needs for other telehealth 
applications (e g ., training and technical support for health care purposes and health IT 
applications)? 

d. Service quality requirements . We also seek comment on the needs of rural HCPs for 
such service quality features as dedicated connections, redundancy, low latency, and lack 


69 National Broadband Plan at 209. 213; U.S. Gov’t Accountability Office, FCC's Performance Management 
Weaknesses Could Jeopardize Proposed Reforms of the Rural Health Care Program, GAO 11-27, at 21-27 (Nov. 
2010), available at httpr/M'W’w.gao.gov/products/GAO-l 1-27 (GAO Report). See also NPR.lt, 25 FCC Red at 9413, 
para. 106 (noting dearth of information on broadband needs of HCPs). 

70 See, e.g., USAC Needs Assessment; NRHA Dec. 21 Ex Parte Letter: NRHRC Dec. 27 Ex Parte Letter; ONC Jan. 
6 Ex Parte Letter; ONC Jan. 17 Ex Parte Letter; John Gale Mar. 29 Ex Parte Letter. 

71 See HHS Comments at 2; Centers for Medicare and Medicaid, **EHR Incentive Programs,” 
lmps:// , ww\v.cms.gov Regulations-aml- 

Guidance/Legislation/l:l lRlnccntiveProcrams/inde\.html?redirect~/FllRIncentivePro<!rains/ (last visited June 29. 
2012 ). 
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of jitter. How much will these added levels of quality add to the cost of broadband 
services for HCPs? Will privacy and security requirements applicable to health care data 
exchange affect HCP broadband service quality needs? 

e. Cost savings from broadband connectivity . In the SPRM , the Commission recognized 
that the use of broadband by health care providers has the potential to enable them not 
just to provide higher quality health care but also to realize substantial savings in the cost 
of providing health care. 72 Many of the Pilot projects report that the broadband 
connectivity made possible by the program helped to generate such cost savings. 23 We 
solicit specific information regarding the nature and magnitude of cost savings that HCPs 
have been able to achieve through use of broadband, as well as information and data 
regarding potential for cost savings through telemedicine and other telehealth 
applications. 74 Many of these cost savings are realized by the HCPs themselves, through 
reductions in the number of and length of hospital stays, through savings in patient 
transport costs, through savings in transportation costs and time for medical 
professionals, and through other Health IT applications (such as consolidation of billing 
and scheduling functions, transmission and remote storage of images and medical 
records, and video-based training of health care and health IT professionals). 75 Some 


72 A PRU, 25 FCC Red at 9372-9373, para. 2. 

7j For example. Heartland Unified Broadband Network (HUBNet) estimates that over a thirty-month period, eight 
hospitals in its network have saved a total of SI .2 million in transfer expenses following the implementation of e- 
ICU services. IJSAC Mar. 16 Site Visit Reports at 7. Similarly. Pennsylvania Mountains Healthcare Resource 
Development Pilot believes that its network has enabled the development of a revenue cycle management program 
that has the potential to increase an HCP's bottom line by 2-3 percent as well as reduce operating costs. Id. at 15. 
One project noted that linking to urban centers and using telemedicine “bends the cost curve.” Pilot Conference Call 
Mar. 26 Ex Parte Letter (WNYRAHEC et al.) at 2-3. 

74 Telehealth is defined as the “electronic exchange of information-data, images and video-to aid in the practice of 
medicine, advanced analytics” and non-clinical practices such as continuing medical education and nursing call 
centers. It "encompasses technologies that enable video consultation, remote monitoring and image transmission 
(“store-and-forward”) over fixed or mobile devices. National Broadband Plan at 200. Although related to 
telehealth, telemedicine is usually more narrowly defined. The Centers for Medicare and Medicaid Services (CMS) 
defines “telemedicine" as “two-way, real time interactive communication between the patient, and the physician or 
practitioner at the distant site to improve a patient’s health.” Centers for Medicare & Medicaid Services. 
http://www.mcdicaid.gov/Mcdicaid-CHl P-Program-lnfonnation/Bv-Topics/Dclivcn-SvstcmsTelemedicinc.htnil 
(last visited June 29, 2012). The American Telemedicine Association defines “telemedicine” as “the use of medical 
information exchanged from one site to another via electronic communications to improve patients' health status." 
American Telemedicine Association. http://www.amcricantclemcd.orii/i4a / nages/index,cfm?pageid=3333 (last 
visited June 5, 2012). 

75 See. e g., USAC Apr. 27 Site Visit Reports at 3 (noting that Satilla Regional Medical Center in Georgia has been 
able to reduce patient lengths of stay with no denigration of care through its elCU program); IIS AC Mar. 16 Site 
Visit Reports at 9 (describing how Palmetto State Providers Network (PSPN) allows patients to receive psychiatric 
consults “at any time, w ith minimal wait” instead of waiting days in hospital 's emergency rooms): Quarterly Report 
of Missouri Telehealth Network, WC Docket No. 02-60, at 5 (filed Jan. 31. 2012) (estimating that since telehealth 
implementation began, 706 transport trips have been avoided, resulting in annual savings of approximately $60,000 
for Missouri taxpayers): USAC Mar. 16 Site Visit Reports at 10 (explaining that the adoption PSPN’s tele-OBGYN 
serv ice allows physicians to utilize the entire day seeing patients, instead of spending the day driving to rural areas 
and only being able to see each patient for a few minutes). 
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commenters note that telemedicine also creates the potential for rural HCPs to increase 
revenues, because telemedicine can enable rural providers to treat more of their patients 
locally. 76 Telemedicine also yields costs savings for patients and their families, who can 
avoid the cost of travel and loss of workdays by receiving treatment closer to home. 77 
Some of the cost savings from telehealth applications accrue not directly to the HCP or 
the patients, but rather to other governmental entities (through savings in Medicare and 
Medicaid expenditures) and to other participants in the health care system (such as 
private insurers). 78 We solicit the submission of specific information on all these possible 
sources of cost savings, including cost data and any studies documenting cost savings. 


VI. PROCEDURAL MATTERS 

13. Interested parties may file comments and reply comments on or before the dates indicated on 
the first page of this document. Comments are to reference WC Docket No. 02-60 and DA 12-1166 and 
may be filed using the Commission’s Electronic Comment Filing System (ECFS). See Electronic Filing 
of Documents in Rulemaking Proceedings , 63 FR 24121 (1998). 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing 
the ECFS: http://fiallfoss.fcc.gov ; ecfs2/ . 

■ Paper Filers: Parties who choose to file by paper must file an original and one copy of 
each filing. If more than one docket or rulemaking number appears in the caption of this 
proceeding, filers must submit two additional copies for each additional docket or rulemaking 
number. 


■ Filings can be sent by hand or messenger delivery, by commercial overnight courier, or 
by first-class or overnight U.S. Postal Service mail. All filings must be addressed to the 
Commission’s Secretary, Office of the Secretary, Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary 
must be delivered to FCC Headquarters at 445 I2 ,b St., SW, Room TW-A325, Washington, DC 
20554. The filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries must be held together with 


76 See, e g., NRHRC Dec. 27 Ex Parte Letter at 2 (stating that keeping more patients locally helps rural hospitals to 
be successful); Pilot Conference Call Mar. 16 Ex Parte Letter at 1-2 (ARCHIE et al.) at 1-2 (explaining that keeping 
patients locally is “better for patients and helps rural hospitals financially’*). See also NRHRC Dec. 27 Ex Parte 
Letter at 2 (explaining that many CAHs are experiencing negative margins and facing increasing difficulties in 
accessing capital). 

77 USAC Mar. 16 Site Visit Reports at 7 (explaining that E-ICU allows patient to stay local, improving outcomes 
and decreasing stress and cost of travel for patients and families); Quarterly Report of Missouri Telehealth Network, 
DC Docket No. 02-60. at 6 (filed Jan. 31, 2012) (stating that telehealth utilization saved Missourians nearly 1,700 
round trips to specialists’ clinics in Columbia and kirksville. resulting in saved fuel costs of over $293,000). 

7 * For example, PSPN estimates that it has saved Medicaid $18 million over an 18-month period through use of tele- 
psychiatry in the emergency departments of HCPs in its network. PSPN Feb. 23 Ex Parte Letter at 1; see also PSPN 
Mar. 27 Ex Parte Letter at 1. 
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rubber bands or fasteners. Any envelopes and boxes must be disposed of before entering the 

building. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority 

Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 

■ U.S. Postal Service first-class. Express, and Priority mail must be addressed to 445 12 th 

Street, SW, Washington DC 20554. 

People with Disabilities: To request materials in accessible formats for people with disabilities 
(braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.aov or call the 
Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty). 

In addition, one copy of each pleading must be sent to each of the following: 

(1) Chin Yoo. Telecommunications Access Policy Division. Wireline Competition Bureau. 445 12th 
Street, S.W., Room 5-A441, Washington, D.C. 20554; e-mail: Chin.Yooi@fcc.gov; 

(2) Charles Tyler, Telecommunications Access Policy Division, Wireline Competition Bureau. 445 12th 
Street, S.W., Room 5-A452. Washington, D.C. 20554; e-mail: Charles.Tvler@fcc.gov . 

14. This matter shall be treated as a “permit-but-disclose” proceeding in accordance with the 
Commission’s ex parte rules. 79 Persons making ex parte presentations must file a copy of any written 
presentation or a memorandum summarizing any oral presentation within two business days after the 
presentation (unless a different deadline applicable to the Sunshine period applies). Persons making oral 
ex parte presentations are reminded that memoranda summarizing the presentation must (1) list all 
persons attending or otherwise participating in the meeting at which the ex parte presentation was made, 
and (2) summarize all data presented and arguments made during the presentation. If the presentation 
consisted in whole or in part of the presentation of data or arguments already reflected in the presenter’s 
written comments, memoranda or other filings in the proceeding, the presenter may provide citations to 
such data or arguments in his or her prior comments, memoranda, or other filings (specifying the relevant 
page and/or paragraph numbers where such data or arguments can be found) in lieu of summarizing them 
in the memorandum. Documents shown or given to Commission staff during ex parte meetings are 
deemed to be written ex parte presentations and must be filed consistent with rule 1.1206(b). In 
proceedings governed by rule 1.49(f) or for which the Commission has made available a method of 
electronic filing, written ex parte presentations and memoranda summarizing oral ex pat te presentations, 
and all attachments thereto, must be filed through the electronic comment filing system available for that 
proceeding, and must be filed in their native format {e g., .doc, .xnil, .ppt, searchable .pdf). Participants in 
this proceeding should familiarize themselves with the Commission’s ex parte rules. 

15. For further information, please contact Chin Yoo, Telecommunications Access Policy 
Division, Wireline Competition Bureau at (202) 418-0295 or TTY (202) 418-0484. 

- FCC - 


79 47 C.F.R. 1. 1200 et seq. 
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APPENDIX 


List of Ex Parte Filings and Short Cites 


PARTY 

ABBREVIATION 

DATE OF 
FILING 

SHORT CITE 

John Gale, Maine Rural Health Research Center 

John Gale 

Mar. 29, 2012 

John Gale Mar. 29 

Ex Parte Letter 

National Association of Rural Health Clinics 

NARHC 


NARHC Mar. 26 Ex 
Parte Letter 

National Rural Health Association 

NRHA 

Dec. 21,2011 

NRHA Dec. 21 Ex 
Parte Letter 

National Rural Health Resources Center 

NRHRC 

Dec. 27, 2011 

NRHRC Dec. 27 Ex 
Parte Letter 

National State Offices of Rural Health 

NOSORH 


NOSORH Mar. 28 

Ex Parte Letter 

Office of the National Coordinator for Health 
Information Technology in the U.S. Department 
of Health and Human Services 

ONC 

Jan. 6,2012 

ONC Jan.6 Ex Parte 
Letter 

Office of the National Coordinator for Health 
Information Technology in the U.S. Department 
of Health and Human Services 

ONC 

Jan. 17,2012 

ONC Jan. 17 Ex 

Parte Letter 

Oregon Health Network 

OHN 

Feb. 28, 2012 

OHN Feb. 28 Ex 

Parte Letter 

Palmetto State Providers Network 

PSPN 

Feb. 23,2012 

PSPN Feb. 23 Ex 
Parte Letter 

Palmetto State Providers Network 

PSPN 

Mar. 27, 2012 

PSPN Mar. 27 Ex 
Parte Letter 

Pilot Project Group Call 

AEN 

Mar. 26, 2012 

Pilot Conference 

(Alaska eHealth Network, Southwest Telehealth 

SWTAG 


Call Mar. 26 Ex 

Access Grid, Tennessee Telehealth Network, 

TTN 


Parte Letter (AEN 

Virginia Acute Stroke Telehealth Project, Texas 
Health Information Network Collaborative) 

VAST 

THINC 


et al .) 
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PARTY' 


ABBREVIATION 


DATE OF 
FILING 


SHORT CITE 


Pilot Project Group Call 
(Arizona Rural Community Health Information 
Exchange, Erlanger Health System, Kentucky 
Behavioral Telehealth Network) 

ARCHIE 

Erlanger 

KBTN 

Mar. 16,2012 

Pilot Conference 

Call Mar. 16 Ex 

Parte Letter 
(ARCHIE et at.) 

Pilot Project Group Call 

PM HA 

Mar. 13,2012 

Pilot Conference 

(Pennsylvania Mountains Health Care Alliance, 

■ 


Call Mar. 13 Ex 

Palmetto State Providers Network, North 



Parte Letter (PMHA 

Carolina Telehealth Network, Colorado Health 
Care Connections, Rocky Mountain HealthNet) 

1 


et al ) 

Pilot Project Group Call 

WNYRAHEC. 

Mar. 26, 2012 

Pilot Conference 

(Western New York Rural Area Health 

St. Joseph’s 


Call Mar. 26 Ex 

Education Center, St. Joseph’s Hospital, 

Sanford 


Parte Letter 

Sanford Health Collaboration and 

OHN 


(WNYRAHEC et 

Communication Channel, Oregon Health 
Network, Geisinger Health System, Bacon 

County Health Services, Inc.) 

Geisinger 

Bacon County 


al) 

Rocky Mountain HealthNet 

RMHN 

Feb. 28, 2012 

Colorado Feb. 28 £> 

Colorado Health Care Connections 

CHCC 


Parte Letter 

Universal Service Administrative Company 

US AC 

Mar. 14,2012 

USAC Observations 
Letter 

Universal Service Administrative Company 

USAC 

Apr. 12,2012 

USAC Needs 
Assessment 

Universal Service Administrative Company 

USAC 

May 4,2012 

USAC May 4 Data 
Letter 

Universal Service Administrative Company 

USAC 

May 30, 2012 

USAC May 30 Data 
Letter 


Universal Service Administrative Company 

USAC 

June 27, 2012 

USAC June 27 Data 
Letter 

Universal Service Administrative Company Site 
Visit Summary 

(Northeast Ohio Regional Health Information 
Network, Heartland Unified Broadband 

Network, PSPN, Iowa Rural Health 
Telecommunications Program, PMHA) 

USAC 

Mar. 16, 2012 

USAC Mar. 16 Site 
Visit Reports 
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PARTY 

ABBREVIATION 

DATE OF 
FILING 

SHORT CITE 

Universal Service Administrative Company Site 
Visit Summary (NCTN. Bacon County ) 

USAC 

Apr. 27, 2012 

USAC Apr. 27 Site 
Visit Reports 
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Federal Communications Commission 


DA 12-1168 


Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

Application ofT-Mobile License LLC and ) WT Docket No. 12-175 

Cellco Partnership d/b/a Verizon Wireless ) 

For Consent To Assign Licenses ) 

NRLF/LNP PROTECTIVE ORDER 


Adopted: July 20,2012 Released: July 20,2012 

By the Senior Deputy Chief, Wireless Telecommunications Bureau: 

1. In connection with the Commission’s review of the transaction at issue in this proceeding, the 
Commission expects to examine information contained in the Numbering Resource Utilization and 
Forecast (‘"NRUF”) reports filed by carriers engaged in the provision of wireless telecommunications 
services 1 (‘"Wireless Telecommunications Carriers”) and disaggregated, carrier-specific local number 
portability (“LNP”) data related to Wireless Telecommunications Carriers. We anticipate that such 
materials will be necessary to develop a more complete record on which to base the Commission’s 
decision. We also anticipate that parties participating in the proceeding may seek to review this data. 

2. Section 251 of the Communications Act of 1934, as amended, grants the Commission 
jurisdiction over the North American Numbering Plan (“NANP”) and related telephone numbering issues. 
In order to better monitor the way numbering resources are used within the NANP and efficiently allocate 
NANP resources, the Commission requires telecommunications carriers to provide the Commission with 
a utilization report of their current inventory of telephone numbers and a five-year forecast of their 
numbering resource requirements - the NRUF report. 2 LNP data are collected by the LNP Administrator 
and provided to the Commission. The Commission has recognized that disaggregated, carrier-specific 
forecast and utilization data should be treated as confidential and should be exempt from general public 
disclosure under 5 U.S.C. § 552(b)(4). 3 

3. While we are mindful of the highly sensitive nature of such information, we are also mindful 
of the right of the public to participate in this proceeding in a meaningful way. Therefore, consistent with 
past practice, 4 the NRUF reports and LNP data will not be available to the public except pursuant to the 
terms of this NRUF/LNP Protective Order; we will make sue h information available to participants in this 
proceeding, but limit such access to their Outside Counsel of Record, their Outside Consultants and 


1 See 47 C.F.R. § 1.907, 52.5. 

2 47 C.F.R. § 52.15(f)- See Numbering, Resource Optimization , CC Docket No. 99-200. Report and Order and 
Further Notice of Proposed Rule Making. 15 FCC Red. 7574. 7578-79 % 5 (2000). 

3 Id at 76071 78. 

4 See. e.g., AT&T Inc. and Deutsche Telekom AG For Consent To Assign or Transfer Control of Licenses and 
Authorizations , WT Docket 11-65, Protective Order. 26 FCC Red 6031 (WTB 2011) and AT&T Inc. and Centennial 
Communications Corp. For Consent to Transfer Control of Licenses. Authorizations, and Spectrum Leasing 
Arrangements. WT Docket 08-246, Protective Order. 24 FCC Red 13915 (WTB 2009). 
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experts whom they retain to assist them in this proceeding, and their Outside Counsel’s and Outside 
Consultants’ employees. We conclude that the procedures we adopt in this NRUF/LNP Protective Order 
give appropriate access to the public while protecting especially competitively sensitive information from 
improper disclosure, and that the procedures we adopt thereby serve the public interest. 5 

4. Definitions . As used herein, capitalized terms not otherwise defined in this NRUF/LNP 
Protective Order shall have the following meanings: 

“Acknowledgment” means the Acknowledgment of Confidentiality attached as Appendix A 

hereto. 


“Competitive Decision-Making” means that a person's activities, association, or relationship with 
any of its clients involve advice about or participation in the relevant business decisions or the analysis 
underlying the relevant business decisions of the client in competition with or in a business relationship 
with a Wireless Telecommunications Carrier. 

“NRUF/LNP Confidential Information” means the NRUF reports, the data contained in those 
reports, the LNP data, and any information derived from the reports or the data that is not otherwise 
available from publicly available sources. 

“Outside Counsel of Record” or “Outside Counsel” means the attomey(s), firm(s) of attorneys, or 
sole practitioner(s), as the case may be, retained by a party in this proceeding, provided that such 
attorneys are not involved in Competitive Decision-Vlaking. The term “Outside Counsel of Record” 
includes any attorney representing a non-commercial party in this proceeding, provided that such attorney 
is not involved in Competitive Decision-Making. 

“Outside Consultant” means a consultant or expert retained for the purpose of assisting Outside 
Counsel or a party in this proceeding, provided that such consultant or expert is not involved in 
Competitive Decision-Making. The term “Outside Consultant” includes any consultant or expert 
employed by a non-commercial party in this proceeding, provided that such consultant or expert is not 
involved in Competitive Decision-Making. 

“Reviewing Party” means a person who has obtained access to NRUF/LNP Confidential 
Information pursuant to paragraphs 5 or 8 of this NRUF/LNP Protective Order. 

5. Procedure for Obtaining Access to \RUFL\P Confidential Information. Any person 
seeking access to NRUF/LNP Confidential Information shall sign and date the Acknowledgment agreeing 
to be bound by the terms and conditions of this NRUF/LNP Protective Order; and file the 
Acknowledgment with the Bureau, on behalf of the Commission, so that it is received at least five 
business days prior to such person's reviewing or having access to the NRUF/LNP Confidential 
Information, except that, where the person seeking access is one described in either clause 1 or 2 of 
paragraph 8, the Acknowledgment shall be delivered promptly prior to the person's obtaining access. 

Each Wireless Telecommunications Carrier shall have an opportunity to object to the disclosure of its 
NRUF/LNP Confidential Information to any such person. A Wireless Telecommunications Carrier must 
file any such objection at the Commission and serve it on Counsel representing, retaining or employing 
such person within three business days after that person’s Acknowledgment has been filed with the 
Commission (or where the person seeking access is one described in clause 1 or 2 of paragraph 8, file and 
serve such objection as promptly as practicable after the Acknowledgment has been filed). Until any such 
objection is resolved by the Commission and, if appropriate, by any court of competent jurisdiction, and 
unless such objection is resolved in favor of the person seeking access, a person subject to an objection 

5 This NRUF/LNP Protective Orderdoes not constitute a resolution of the merits concerning whether any 
infonnation submitted under the NRUF/LNP Protective Order would be released publicly by the Commission upon 
a proper request under the Freedom oflnformation Act (FOJA) or otherwise. 
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from a Wireless Telecommunications Carrier shall not have access to that carrier's NRUF/LNP 
Confidential Information. 

6. Review of NRUF/LNP Confidential Information. A Reviewing Party shall contact John 
Spencer, Broadband Division, Wireless Telecommunications Bureau, Federal Communications 
Commission, 445 12 ,h Street, S.W., Room 3A-103, Washington. D.C. 20554, to receive instructions on 
how to obtain and review NRUF/LNP Confidential Information. A Reviewing Party may temporarily 
load onto a computer NRUF/LNP Confidential Information. Once loaded, any files containing 
NRUF/LNP Confidential Information shall be password protected immediately. The NRUF/LNP 
Confidential Information may not be stored on a computer after being analyzed. After the analysis is 
complete, the results of such analysis may be stored by saving the results (but not the original underlying 
NRUF/LNP Confidential Information) to a mobile data storage medium. All files containing NRUF/LNP 
Confidential Information shall be deleted from the computer as soon as practicable. The original disk 
containing the NRUF/LNP Confidential Information and the mobile storage medium containing the 
results shall be stored securely and a record kept of any persons given access to them. 

7. Use of NRUF/LNP Confidential Information. Persons obtaining access to NRUF/LNP 
Confidential Information under this NRUF/LNP Protective Order shall use the information solely for the 
preparation and conduct of this proceeding before the Commission and any subsequent judicial 
proceeding arising directly from this proceeding and, except as provided herein, shall not use such 
information for any other purpose, including without limitation business, governmental, or commercial 
purposes, or in other administrative, regulatory or judicial proceedings. Should the Commission rely 
upon or otherwise make reference to the contents of any NRUF/LNP Confidential Information in its 
decision in this proceeding, it will do so by redacting any NRUF/LNP Confidential Information from the 
public version of the decision and by making the unredacted version of the decision available only to a 
court and to those persons entitled to access to NRUF/LNP Confidential Information under this 
NRUF/LNP Protective Order. 

8. Permissible Disclosure. A Reviewing Party may discuss and share the contents of 
NRUF/LNP Confidential Information with another Reviewing Party and with the Commission and its 
staff. A Wireless Telecommunication Carrier’s own NRUF/LNP Confidential Information may also be 
disclosed to employees and Counsel of the carrier. Subject to the requirements of paragraph 5, a 
Reviewing Party may disclose NRUF/LNP Confidential Information to: (1) paralegals or other 
employees of such Reviewing Party assisting them in this proceeding; and (2) employees of third-party 
contractors involved solely in one or more aspects of organizing, filing, coding, converting, storing, or 
retrieving documents or data or designing programs for handling data connected with this proceeding, or 
performing other clerical or ministerial functions with regard to documents connected with this 
proceeding. 

9. Filings with the Commission. A Reviewing Party may in any document that it files in this 
proceeding disclose NRUF/LNP Confidential Information only if it complies with the following 
procedure. The party shall submit to the Secretary’s Office one copy of the filing containing NRUF/LNP 
Confidential Information (the “NRUF/LNP Confidential Filing”), two copies of the filing in redacted 
form, i.e., containing no NRUF/LNP Confidential Information (the “Redacted NRUF/LNP Confidential 
Filing”), and an accompanying cover letter. The cover or first page of the NRUF/LNP Confidential Filing 
and each page of the NRUF/LNP Confidential Filing that contains or discloses NRUF/LNP Confidential 
Information must be clearly marked “HIGHLY CONFIDENTIAL INFORMATION - SUBJECT TO 
PROTECTIVE ORDER IN WT DOCKET NO. 12-175 before the Federal Communications 
Commission.” The cover letter shall also contain this legend. The NRUF/LNP Confidential Filing shall 
be made under seal, and will not be placed in the Commission’s public file. The two copies of the 
Redacted NRUF/LNP Confidential Filing and the accompanying cover letter shall be stamped 
“REDACTED - FOR PUBLIC INSPECTION.” The cover letter accompanying the Redacted 
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NRUF/LNP Confidential Filing shall state that the party is filing a redacted version of the filing. Each 
Redacted NRUF/LNP Confidential Filing shall have the same pagination as the NRUF/LNP Confidential 
Filing from which it is derived. To the extent that any page of the NRUF/LNP Confidential Filing 
contains any type of Confidential Information and non-confidential information, only the Confidential 
Information (of whatever type) shall be redacted and the page of the unredacted Confidential Filing shall 
clearly distinguish among the various types of Confidential Information and the non-confidential 
information. Two copies of each NRUF/LNP Confidential Filing and the accompanying cover letter must 
be delivered in person to John Spencer. Broadband Division, Wireless Telecommunications Bureau, 
Federal Communications Commission, 445 12 th Street, S.W.. Room 3A-103, Washington. D.C. 20554. 
Parties should not provide courtesy copies of pleadings containing NRUF/LNP Confidential Information 
to Commission staff unless the Bureau so requests, and any such courtesy copies shall be submitted under 
seal. 


10. Non-Disclosure of NRUF/LNP Confidential Information. Except as provided under this 
NRUF/LNP Protective Order, NRUF/LNP Confidential Information may not be disclosed further. 

11. Protection of Stamped NRUF/LNP Confidential Information. A Reviewing Party shall have 
the obligation to ensure that access to NRUF/LNP Confidential Information is strictly limited as 
prescribed in this NRUF/LNP Protective Order. A Reviewing Party shall further have the obligation to 
ensure that NRUF/LNP Confidential Information is used only as provided in this NRUF/LNP Protective 
Order. 


12. Requests for Additional Disclosure. If any person requests disclosure of NRUF/LNP 
Confidential Information outside the terms of this NRUF/LNP Protective Order, such a request will be 
treated in accordance with sections 0.442 and 0.461 of the Commission’s rules. 

13. Client Consultation. Nothing in this NRUF/LNP Protective Order shall prevent or otherwise 
restrict Outside Counsel from rendering advice to their clients relating to the conduct of this proceeding 
and any subsequent judicial proceeding arising therefrom and, in the course thereof, relying generally on 
examination of NRUF/LNP Confidential Information; provided, how ever, that in rendering such advice 
and otherwise communicating with such client, Outside Counsel shall not disclose NRUF/LNP 
Confidential Information. 

14. No Waiver of Confidentiality. Disclosure of NRUF/LNP Confidential Information as 
provided herein by any person shall not be deemed a waiver by any affected party of any privilege or 
entitlement to confidential treatment of such NRUF/LNP Confidential Information. Reviewing Parties, 
by viewing this material agree: (1) not to assert any such waiver; (2) not to use NRUF/LNP Confidential 
Information to seek disclosure in any other proceeding; and (3) that accidental disclosure of NRUF/LNP 
Confidential Information shall not be deemed a waiver of any privilege or entitlement. 

15. Subpoena by Courts, Departments , or Agencies. If a court, or a federal or state department or 
agency issues a subpoena for or orders the production of NRUF/LNP Confidential Information that a 
party has obtained under terms of this NRUF/LNP Protective Order, such party shall promptly notify the 
Commission and each affected Wireless Telecommunications Carrier of the pendency of such subpoena 
or order. Consistent with the independent authority of any court, department or agency, such notification 
must be accomplished such that the Commission and each affected Wireless Telecommunications Carrier 
has a full opportunity to oppose such production prior to the production or disclosure of any NRUF/LNP 
Confidential Information. 

16. Violations of NRUF/LNP Protective Order. Should a Reviewing Party violate any of the 
terms of this NRUF/LNP Protective Order, such Reviewing Party shall immediately convey that fact to 
the Commission. Further, should such violation consist of improper disclosure of NRUF/LNP 
Confidential Information, the violating person shall take all necessary steps to remedy the improper 
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disclosure. The Commission retains its full authority to fashion appropriate sanctions for violations of 
this NRUF/LNP Protective Order, including but not limited to suspension or disbannent of Counsel or 
Outside Consultants from practice before the Commission, forfeitures, cease and desist orders, and denial 
of further access to NRUF/LNP Confidential Information in this or any other Commission proceeding. 
Nothing in this NRUF/LNP Protective Order shall limit any other rights and remedies available to the 
affected Wireless Telecommunications Carriers at law or in equity against any person using NRUF/LNP 
Confidential Information in a manner not authorized by this NRUF/LNP Protective Order. 

17. Termination of Proceeding. The provisions of this NRUF/LNP Protective Order shall not 
terminate at the conclusion of this proceeding. Within two weeks after conclusion of this proceeding and 
any administrative or judicial review. Reviewing Parties shall destroy or return to the Commission all 
NRUF/LNP Confidential Information and all copies of the same. No material whatsoever containing 
NRUF/LNP Confidential Information may be retained by any person having access thereto, except 
Outside Counsel may retain, under the continuing strictures of this NRUF/LNP Protective Order, two 
copies of pleadings (one of which may be in electronic format) prepared in whole or in part by that party 
that contain NRUF/LNP Confidential Information, and one copy of orders issued by the Commission or 
Bureau that contain NRUF/LNP Confidential Information. All Outside Counsel shall certify compliance 
with these terms and shall deliver such certification to the Commission not more than three weeks after 
conclusion of this proceeding. The provisions of this paragraph regarding retention of NRUF/LNP 
Confidential Information shall not be construed to apply to the Commission or its staff. 

18. Authority. This Order is issued pursuant to sections 4(i), 214 and 310(d) of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154( i), 214 and 310(d), Section 4 of the 
Freedom of Information Act, 5 U.S.C. § 552(b)(4), and authority delegated under section 0.331 of the 
Commission’s rules, 47 C.F.R. § 0.331, and is effective upon its adoption. 


FEDERAL COMMUNICATIONS COMMISSION 


James D. Schlichting 

Senior Deputy Chief, Wireless Telecommunications Bureau 
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APPENDIX A 

Acknowledgment of Confidentiality 
WT Docket No. 12-175 


I hereby acknowledge that I have received and read a copy of the foregoing NRUF/LNP 
Protective Order in the above-captioned proceeding, and 1 understand it. 

I agree that I am bound by the NRUF/LNP Protective Order and that l shall not disclose or use 
NRUF/LNP Confidential Information except as allowed by the NRUF/LNP Protective Order. 

I acknowledge that a violation of the NRUF/LNP Protective Order is a violation of an order of the 
Federal Communications Commission. 

I certify that I am not involved in Competitive Decision-Making. 

Without limiting the foregoing, to the extent that 1 have any employment, affiliation, or role with 
any person or entity other than a conventional private law firm (such as, but not limited to, a lobbying or 
advocacy organization), I acknowledge specifically that my access to any information obtained as a result 
of the NRUF/LNP Protective Order is due solely to my capacity as Outside Counsel or Outside 
Consultant to a party or as a person described in paragraph 8 of the foregoing NRUF/LNP Protective 
Order and agree that I will not use such information in any other capacity. 

\ acknowledge that it is my obligation to ensure that NRUF/LNP Confidential Information is used 
only as specifically permitted by the terms of the NRUF/LNP Protective Order. 

I certify that I have verified that there are in place procedures at my firm or office to prevent 
unauthorized disclosure of NRUF/LNP Confidential Information. 

Capitalized terms used herein and not otherwise defined shall have the meanings ascribed to them 
in the Protective Order or the NRUF/LNP Protective Order. 


Executed this_day of_, 2012. 


[Name] 

[Position] 

[Address] 

[Telephone] 
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Federal Communications Commission 
445 12 th St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet: http://www.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1169 
Released: July20,2012 


PROPOSED ASSIGNMENT OF LICENSES FROM 
CELLCO PARTNERSHIP D/B/A VERIZON WIRELESS TO T-MOB1LE LICENSE LLC 

NUMBERING RESOURCE UTILIZATION AND FORECAST REPORTS 
AND LOCAL NUMBER PORTABILITY REPORTS TO BE PLACED INTO THE RECORD, 

SUBJECT TO PROTECTIVE ORDER 

WT Docket No. 12-175 
CC Docket No. 99-200 

Ceilco Partnership d/b/a Verizon Wireless (‘‘Verizon Wireless’') and T-Mobile License LLC (“T- 
Mobile”), a wholly-owned subsidiary of T-Mobile USA, Inc. (collectively, the “Applicants'’) have filed a 
series of applications (“Applications”) 1 pursuant to Section 310(d) of the Communications Act of 1934, 
as amended (the “Communications Act”), 2 seeking approval for the full and partial assignments of 
Advanced Wireless Service (“A WS-I”) licenses by and between the Applicants. The proposed 
transaction involves licenses in 218 Cellular Market Areas (“CMAs'V On June 26, 2012, the 
Commission accepted the Applications for filing, established a pleading cycle, and opened a docket, WT 
Docket No. 12-175, for the proposed transaction. 4 

In connection with the Commission’s review of the proposed transaction, the Commission intends 
to examine information contained in the biannual Numbering Resource Utilization and Forecast 
(“NRUF”) reports filed by wireless telecommunications carriers, 5 carrier-specific local number portability 
(“LNP”) data related to wireless telecommunications carriers, and further disaggregated monthly carrier- 
specific local number portability data (“Carrier-to-Carrier LNP Data”) related to wireless 
telecommunications carriers. These data may assist the Commission in assessing the competitive effects 
of the transaction. Accordingly, subject to the provisions of a protective order (“NRUF Protective 
Order”) being adopted this day 0 the Commission intends to place into the record in this proceeding: 

1 File No. 0005272585 is the lead application for this transaction. 

2 47 U.S.C. § 310(d). 

3 Applications. Exhibit 1. Description of Transaction and Public Interest Statement at I. 

4 Ceilco Partnership d/b/a Verizon Wireless and T-Mobile License LLC Seek Commission Consent to the 
Assignment of Advanced Wireless Service Licenses, WT Docket No. 12-175. Public Notice , DA 12-999 (June 26. 
2012 ). 

5 See 47 C.F.R. §$ 1.907. 52.5. 

6 See Application of T-Mobile License LLC and Ceilco Partnership d/b/a Verizon Wireless for Consent to Assign 
Licenses, WT Docket No. 12-175. NRUF/LNP Protective Order . DA 12-1168 (WTB, July 19. 2012). 
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• NRUF reports for all wireless telecommunications carriers concerning data as of December 31. 
2008, June 30, 2009, December 31, 2009, June 30. 2010, December 31, 2010, June 30, 2011. and 
December 31. 2011. 

• Wireless-to-wireless LNP data for all wireless telecommunications carriers from the December 
2008, June 2009, December 2009, June 2010, December 2010, June 2011, and December 2011 
LNP databases that the Commission receives from the LNP Administrator, NeuStar, Inc. This LNP 
data shows the total number of ports in and ports out per carrier. 

• Wireless-to-wireless Carrier-to-Carrier LNP Data for all wireless telecommunications carriers, on a 
monthly basis, from the December 2008 to December 2011 LNP databases that the Commission 
receives from the LNP Administrator, NeuStar, Inc. This LNP data shows, on a monthly basis, the 
specific number of ports from each wireless carrier to another carrier in each area. 

Section 251 of the Communications Act grants the Commission jurisdiction over the North 
American Numbering Plan ( 4 *NANP'’) and related telephone numbering issues. 7 In order to better 
monitor the way numbering resources are used within the N ANP and efficiently allocate NANP 
resources, the Commission requires telecommunications carriers to provide the Commission with a 
utilization report of their current inventory of telephone numbers and a five-year forecast of their 
numbering resource requirements.* LNP data are collected by the LNP Administrator and provided to the 
Commission. 

The Commission has recognized that disaggregated, carrier-specific forecast and utilization data 
should be treated as confidential and should be exempt from public disclosure under 5 U.S.C. 

§ 552(b)(4).‘' The N RUF and LNP reports will be placed into the record subject to the provisions of the 
NRUF Protective Order. As such, the NRUF and LNP data will not be available to the public except 
pursuant to the terms of the NRUF Protective Order, as outlined below. 

Persons seeking to review the NRUF or LNP data may do so only for purposes of participating in 
this proceeding. Pursuant to the NRUF Protective Order, outside persons participating or intending to 
participate in the proceeding who are not involved in competitive decision-making activities and who 
have signed the Acknowledgment of Confidentiality attached to the NRUF Protective Order may review 
the NRUF and LNP data. We emphasize that persons seeking to review the NRUF or LNP data must 
have adequate protections in place to prevent improper use or disclosure of the information. 

Affected parties have until July 30, 2012 to oppose disclosure of their NRUF and LNP data. In 
addition, affected parties will have three business days after the filing of an Acknowledgment of 
Confidentiality to object to the release of the data to a particular person who requests permission to 
review it. 

If the Commission receives no opposition from affected parties by July 30, 2012, the Commission 
will place the NRUF, LNP and Carrier-to-Carrier LNP data into the record subject to the safeguards 
contained in the NRUF Protective Order. If disclosure is opposed, the procedures set forth in 47 C.F.R. 

§ 0.461(i) shall apply. All filings should refer to WT Docket No. 12-175. 


7 47 L .S.C. §251. 

" 47 C.F.R. § 52.15(0. See Numbering Resource Optimization. CC Docket No. 99-200. Report and Order and 
Further Notice of Proposed Rule Making, 15 ICC Red 7574, 7578-79 4 5 (2000). 

9 Id. at 7607 4 78. 
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Under the Commission's current procedures for the submission of filings and other documents, 10 
submissions in this matter may be filed electronically (i.e., though ECFS) or by hand delivery to the 
Commission. 

• If filed by ECFS, 11 comments shall be sent as an electronic file via the Internet to 
http://www.fcc.gov/e-fi1e/ecfs.html. In completing the transmittal screen, commenters should 
include their full name, U.S. Postal Service mailing address, and WT Docket No. 12-175. Parties 
may also submit an electronic comment by Internet e-mail. Parties are reminded that unredacted 
comments and other material containing confidential information may not be filed electronically. 

• If filed by paper, the original and four copies of each filing must be filed by hand or messenger 
delivery, by commercial overnight courier, or by first-class or overnight U.S. Postal Service mail. 
All hand-delivered or messenger-delivered paper filings for the Commission's Secretary must be 
delivered to FCC Headquarters at 445 12 lh St., SW, Room TW-A325, Washington, DC 20554. The 
filing hours at this location are 8:00 a.m. to 7:00 p.m. All hand deliveries must be held together 
with rubber bands or fasteners. Any envelopes must be disposed of before entering the building. 
Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must 
be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. U.S. Postal Service first-class. 
Express, and Priority mail should be addressed to 445 12th Street, S.W., Washington, D.C. 20554. 
All filings must be addressed to the Commission's Secretary, Office of the Secretary, Federal 
Communications Commission. 

One copy of each pleading must be delivered electronically, by e-mail or facsimile, or, if 
delivered as paper copy, by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail (according to the procedures set forth above for paper filings), 
to: (1) the Commission’s duplicating contractor. Best Copy and Printing, Inc., at 445 12 th St., SW, Room 
CY-B402, Washington, DC 20554, fcc@bcpiweb.com, or (202) 488-5563 (facsimile); (2) John Spencer, 
Broadband Division, Wireless Telecommunications Bureau, atjohn.spencer@fcc.gov, or (202) 418-7247 
(facsimile); (3) Kate Matraves, Spectrum and Competition Policy Division, Wireless Telecommunications 
Bureau, at catherine.matraves@fcc.gov, or (202) 418-7447 (facsimile); and (4) Jim Bird, Office of 
General Counsel, at transactionteam@fcc.gov, or (202) 418-1234 (facsimile). 

This action is taken pursuant to Sections 4(i) and 310(d) of the Communications Act, 47 U.S.C. 

§§ I54(i), 310(d), Section 4 of the Freedom of Information Act, 5 U.S.C. § 552(b)(4), and authority 
delegated under section 0.331 of the Commission's rules, 47 C.F.R. § 0.331, and is effective upon its 
adoption. 

For further information, contact John Spencer, Broadband Division, Wireless 
Telecommunications Bureau, at (202) 418-1896, or Kate Matraves, Spectrum and Competition Policy 
Division, Wireless Telecommunications Bureau, at (202) 418-7878. 

-FCC- 


10 See FCC Announces Change in Filing Location for Paper Documents, Public Xotice. 24 FCC Red 14312 (2009). 

n See Electronic Filing of Documents in Rulemaking Proceedings, GC Docket No. 97-113. Report and Order. 13 
FCC Red 11322(1998). 
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Federal Communications Commission 
445 12"’ St, S.W. 

Washington, D.C. 20554 


Newt Media Information 202 Ml8-0500 
Internet: http://www.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1170 
Released: July 20,2012 

PUBLIC SAFETY AND HOMELAND SECURITY BUREAU SEEKS COMMENT ON REQUEST 
FOR WAIVER OF THE DECEMBER 31,2016 700 MHZ NARROWBAND DEADLINE FILED 

BY STATE OF LOUISIANA 

PS DOCKET 06-229 


COMMENTS DI E: August 3, 2012 

By this Public Notice, the Public Safety and Homeland Security Bureau (PSHSB) seeks comment 
on a petition for waiver 1 filed by the State of Louisiana (Louisiana) to operate the Louisiana Wireless 
Information Network (LWIN) in the 700 MHz narrowband spectrum utilizing the current 12.5 kHz 
channel efficiency through December 31, 2024. 2 

Louisiana has developed LWIN to provide an interoperable public safety network in the state. 
LWIN utilizes 700 MHz spectrum designated for narrowband use by public safety. 3 Louisiana states that 
LWIN “consists of 67,162 users making it the largest statewide radio system in the country.” 4 The State 
covers all of the costs associated with LWIN administration, maintenance and operation. 5 

In support of its Petition for Waiver, Louisiana argues that, “the purpose of the 6.25 kHz channel 
mandate is to allow for a more efficient use of the 700 MHz spectrum dedicated to public safety.” 6 
Louisiana argues that, “LWIN is fully built and operational across the State of Louisiana and is already 
using available spectrum to provide mission critical voice communications to its first responder 
community.” 7 Additionally, “the cost to build new radio systems for the reconfigured 700 MHz spectrum 
is cost prohibitive and any new system in Louisiana within the last six years has been built to operate in 
the VHF and LHF spectrum.”* Louisiana further argues that, “while the 6.25 kHz channel efficiency 

1 Petition for Waiver of Rules, State of Louisiana, PS Docket 06-229 (filed lul. 3. 2012) (Louisiana Petition). 

2 Previously, the State sought broader consideration of a change in the narrowbanding through a Petition for 
Rulemaking. See Petition for Rulemaking of the State of Louisiana, RM-11577 (filed Oct. 5, 2009). 

3 l>ouisiana Petition at 2. 

4 Id. 

5 Id. 

6 Id. at 5. 

7 Id. 

'Id. 
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mandate was intended to provide greater efficiency and access to spectrum, both aims have already been 
achieved in Louisiana/' 9 

Louisiana states that, “with the 6.25 kHz channel efficiency mandate quickly approaching, local 
municipalities are considering alternatives to providing mission critical voice communications to first 
responders because the cost to replace their entire inventory of subscriber units in order to achieve 
compliance with the Commission’s narrowbanding mandate is cost prohibitive.” 10 Thus, “the practical 
effect of the narrowbanding mandate is that the State’s largest homeland security region. Greater New 
Orleans, may leave LWIN and build a separate, incompatible 800 MHz radio system.” 11 Therefore, “the 
public’s best interest would not be served as the ability of first responders from cross jurisdictional 
boundaries to communicate during times of emergencies would be severely diminished.” 12 Finally, 
Louisiana asserts that “the cost of meeting the Commission’s mandate would exceed the total amount the 
State spent to build LWIN and equip the first responder community with more than 67,000 subscriber 
units,” and that the “State could not muster the funding necessary to implement the upgrades,” making 
application of this rule unduly burdensome. 13 

By this Public Notice, we seek comment on Louisiana’s petition and announce the pleading cycle 
during which comments and replies may be filed. 

This proceeding will be treated as “permit but disclose” for purposes of the Commission’s ex 
parte rules. See generally 47 C.F.R. §§ 1.1200-1.1216. As a result of the permit-but-disclose status of 
this proceeding, ex parte presentations will be governed by the procedures set forth in Section 1.1206 of 
the Commission’s rules applicable to non-restricted proceedings. 14 Persons making ex parte presentations 
must file a copy of any written presentation or a memorandum summarizing any oral presentation within 
two business days after the presentation (unless a different deadline applicable to the Sunshine period 
applies). Persons making oral ex parte presentations are reminded that memoranda summarizing the 
presentation must (1) list all persons attending or otherwise participating in the meeting at which the ex 
parte presentation was made, and (2) summarize all data presented and arguments made during the 
presentation. If the presentation consisted in whole or in part of the presentation of data or arguments 
already reflected in the presenter's written comments, memoranda or other filings in the proceeding, the 
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or 
other filings (specifying the relevant page and/or paragraph numbers where such data or arguments can be 
found) in lieu of summarizing them in the memorandum. Documents shown or given to Commission 
staff during ex parte meetings are deemed to be written ex parte presentations and must be filed 
consistent with rule 1.1206(b). Written ex parte presentations and memoranda summarizing oral ex parte 
presentations, and all attachments thereto, must be filed through the electronic comment filing system 
available for that proceeding, and must be filed in their native format [e g., .doc, .xml, .ppt, searchable 
.pdf). Participants in this proceeding should familiarize themselves with the Commission’s ex parte rules. 

Parties may file comments on the Petition on or before August 3,2012. Please place the docket 
number, PS Docket 06-229, on all filings. Comments may be filed using the Commission's Electronic 


9 Id. at 5-6. 

1,1 Id. at 6. 

11 id. 

12 Id. 

! ' See Louisiana Petition al 6; Louisiana Petition at 7. 
14 47 C.F.R. § 1.1706. 
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Comment Filing System (ECFS). See Electronic Filing of Documents in Rulemaking Proceedings , 63 FR 
24121(1998). 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the 
ECFS: http://fjal Ifoss.fcc.gov/ecfs2/. 

■ Paper Filers: Parties who choose to file by paper must file an original and one copy of each 
filing. If more than one docket or rulemaking number appears in the caption of this proceeding, 
filers must submit two additional copies for each additional docket or rulemaking number. 

■ Filings can be sent by hand or messenger delivery , by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission’s 
Secretary, Office of the Secretary, Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary 
must be delivered to FCC Headquarters at 445 12 th St., SW, Room TW-A325, 
Washington, DC 20554. The filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries 
must be held together with rubber bands or fasteners. Any envelopes and boxes must be 
disposed of before entering the building. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority 
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 

■ U.S. Postal Service first-class. Express, and Priority mail must be addressed to 445 12 lh 
Street, SW, Washington DC 20554. 

■ People with Disabilities: To request materials in accessible formats for people with disabilities 
(braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the 
Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty). 

Copies of the Petition and any subsequently filed documents in this matter are also available for 
inspection in the Commission’s Reference Information Center: 

445 12* Street. S.W., CY-Level 
Washington, D.C. 20554 
(202) 4^-0270 

For further information, contact: Aaron Garza, Policy and Licensing Division, Public Safety and 
Homeland Security Bureau, at (202) 418-1175 or aaron.garzafa fcc.gov . 

Action by the Chief, Public Safety and Homeland Security* Bureau. 

- FCC - 
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FEDERAL COMMUNICATIONS COMMISSION 



Washington, nr 


hnfortemenl liuuaii 
In\oUt j ntKms and I {carings 
Division 


July 20, 2012 


DA 12-1171 


VIA CERTIFIED MAIL RETURN RECEIPT REQUESTED 
AND E-MAIL 


Ms. Gloria F. Harper 
c/o Ms. Cynthia Marie Cimino 
Federal Public Defender 
Hale Boggs Federal Building 
500 Poydras St., Room 318 
New Orleans, LA 70130 

Re: Notice of Debarment 
File No. EB-12-IH-0400 

Dear Ms. Harper: 

The Federal Communications Commission (Commission) hereby notifies you that, 
pursuant to Section 54.8 of its rules, you are prohibited from participating in the schools and 
libraries universal service support mechanism (E-Rate program) for three years from either 
the date of your receipt of this Notice of Debarment, or of its publication in the Federal 
Register, whichever is earlier in time (Debarment Date). 1 

On March 22, 2012, the Commission's Enforcement Bureau (Bureau) sent you a Notice 
of Suspension and Initiation of Debarment Proceeding (Notice of Suspension)' that was 
published in the Federal Register on April 23, 2012. 3 The Notice of Suspension suspended 
you from participating in activities associated with or relating to the E-Rate program. It also 
described the basis for initiating debarment proceedings against you, the applicable 
debarment procedures, and the effect of debarment. 

As discussed in the Notice of Suspension, in June 2011 you pled guilty to conspiring 
with others to fraudulently obtain $4.5 million in E-Rate contracts through your companies. 


1 47 C.F.R. § 54.8(g). See also 47 C.F.R. § 0.111 (delegating authority to the Enforcement Bureau to resolve 
universal service suspension and debarment proceedings). 

2 Letter from Theresa Z. Cavanaugh, Acting Chief. Investigations and Hearings Division, Enforcement Bureau. 
Federal Communications Commission, to Ms. Gloria F. Harper, Notice of Suspension and Initiation of 
Debarment Proceeding. 27 FCC Red 2888 (Enf. Bur. 2012) (Attachment I). 

•' 77 Fed. Reg. 24202 (Apr. 23, 2012). 


8220 



Ms. Gloria F. Harper 
July 20, 2012 


Computer Training and Associates and Global Networking Technologies. 4 In addition, you 
admitted to bribing school officials in exchange for control of the E-Rate application and 
competitive bidding process. 5 Your fraudulent scheme adversely affected 20 schools and 
school districts located throughout six states. 6 Pursuant to Section 54.8(c) of the 
Commission's rules, your conviction of criminal conduct in connection with the E-Rate 
program is the basis for this debarment. 7 

In accordance with the Commission’s debarment rules, you were required to file with 
the Commission any opposition to your suspension or its scope, or to your proposed 
debarment or its scope, no later than 30 calendar days from either the date of your receipt of 
the Notice of Suspension or of its publication in the Federal Register, whichever date 
occurred first. 8 The Commission did not receive any such opposition. 

For the foregoing reasons, you are debarred from participating in the E-Rate program 
for three years from the Debarment Date. 9 During this period, you are excluded from 
participating in any activities associated with or related to the E-Rate program, including the 
receipt of funds or discounted services through the E-Rate program, or consulting with, 
assisting, or advising applicants or service providers regarding the E-Rate program. 10 

Sincerely, 


Theresa Z. Cavanaugh. Chief 
Investigations and Hearings Division 
Enforcement Bureau 

cc: Johnnay Schrieber, Universal Service Administrative Company (via e-mail) 

Rashann Duvall, Universal Service Administrative Company (via e-mail) 

Juan Rodriguez, Antitrust Division, United States Department of Justice (via e-mail) 
Stephanie Toussaint, Antitrust Division, United States Department of Justice (via e-mail) 


4 United States v. Gloria F. Harper. Criminal Docket No. 2: 10-cr-00326-CJB-ALC. Pica Agreement at 3-5 
(E.D. La. entered June 6. 2011). 

5 Id. at 4. 

6 Id. at 5. See Appendix. 

7 47 C.F.R. § 54.8(c). 

* 47 C.F.R. §§ 54.8(e)(3). (4). Any opposition had to be filed no later than April 21, 2012. 

° Id. §§ 54.8(e)(5). (g). 

10 Id. §§ 54.8(a)(1), (5), (d). 
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Appendix 


Schools and School Districts 1 

City and State 



All Saints School 

New Orleans, LA 

St. Augustine High School 

New Orleans, LA 

St. David School 

New Orleans, LA 

St. Monica School 

New Orleans, LA 

Gould Public School District 

Gould, AR 

Holly Grove Public School District 

Holly Grove, AR 

Antioch Center - St. Stephen’s Lutheran Church 

Antioch, IL 

Fairfield Center 

Round Lake Beach, IL 

Ingleside Center - Ingleside United Methodist 

Church 

Ingleside, IL 

St. Mary's Center - Libertyville Covenant Church 

Libertyville. IL 

Waukegan Center 

Waukegan, IL 

Zion Center - Zion Benton High School 

Zion,IL 

Niles Terrace Center 

Waukegan IL 

Wilmer- Hutchins Independent School District 

Dallas, TX 

Innovation Child Development Center 

Tallahassee, FL 

Innovation School of Excellence 

Tallahassee, FL 

Capital City School (also known as Covenant 
Academy Preparatory School) 

Tallahassee, FL 

Whole Word Christian Academy 

Miami, FL 

Twin Buttes Elementary School 

Halliday, N.D. 

White Shield School 

Roseglen, N.D. 


1 United Stales v. Gloria F. Harper . Criminal Docket No. 2:10-cr-00326-CJB-ALC. Factual Basis at 2-3. 
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Federal Communications Commission 


PA 12-1172 


Before the 

Federal Communications Commission 
Washington, DC 205554 


In the Matter of 

Requests for Review and/or Requests for 
Waiver of the Decisions of the 
Universal Service Administrator by 

Al Noor High School 
Brooklyn. New York, el al. 

Schools and Libraries Universal Service 
Support Mechanism 


) 

) 

) 

) 

) 

) 

) File Nos. SLD-529343, et al. 

) 

) 

) CC Docket No. 02-6 

) 


ORDER 


Adopted: July 23,2012 Released: July 23,2012 

By the Chief, Telecommunications Access Policy Division, Wireline Competition Bureau: 

1. Consistent with precedent, 1 we grant 16 requests from petitioners 2 seeking review of 
decisions made by the Universal Service Administrative Company (USAC) under the E-rate program 
(more formally known as the schools and libraries universal service support program). 3 In each case. 
USAC denied or rescinded funding because it found that the petitioners violated the Commission’s rule 
that a contract or legally binding agreement be in place when the FCC Form 471 application is 
submitted. 4 We also dismiss as moot two requests for review. 5 


1 See Request for Waiver of the Decision of the Universal Service Administrator by Barberton City School District , 
et al.. Schools and Libraries Universal Service Support Mechanism . File Nos. SLD-400938. et al ., CC Docket No. 
02-6. 23 FCC Red 15526 (Wireline Comp. Bur. 2008) ( Barberton Order ) (finding, among other things, that 
petitioners all had some form of an agreement in place during the relevant funding year prior to the filing of their 
applications, notwithstanding minor irregularities with respect to the contracts at issue) and Requests for Review 
and or Requests for Waiver of the Decisions of the Universal Service Administrator by Animas School District 6, et 
al.. Schools and Libraries Universal Service Support Mechanism. File Nos. SLD-427902, et al., CC Docket No. 02- 
6. 26 FCC Red 16903 (Wireline Comp. Bur. 2011) (granting petitioners' appeals consistent with the Barberton 
Order). 

2 The requests for review and for review and waiver granted by this Order are listed in Appendices A and B. 

' Section 54.719(c) of the Commission’s rules provides that any person aggrieved by an action taken by a div ision of 
USAC may seek review from the Commission. 47 C.F.R. § 54.719(c). 

4 See 47 C.F.R. § 54.504(a). 

5 The requests for review that are dismissed by this Order are listed in Appendix C. 
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2. As an initial matter, consistent with precedent, we waive 6 section 54.720 of the 
Commission’s rules, which requires applicants to seek review of a US AC decision within 60 days, for 
Cook County School District 130. Edgewood Independent School District, Mayer Unified School District 
43, and Richland Springs Independent School District because we find that they submitted their appeals 
to the Commission or USAC only a few days late. 7 Based on our review of the record, we find that the 13 
petitioners identified in Appendix A have demonstrated that good cause exists to justify waiver of the rule 
that a signed contract be in place when the FCC Form 471 application is submitted. 8 Although the record 
demonstrates that the petitioners’ contracts had minor errors or were not signed and dated by both parties 
before the petitioners filed their FCC Form 471 applications, all petitioners had some form of an 
agreement in place during the relevant funding year prior to the filing of their FCC Form 471 
applications. We therefore waive the Commission's rules requiring that a signed contract be in place 
prior to the filing of an FCC Form 471 for these 13 petitioners. 9 We also grant the appeals of the three 
petitioners identified in Appendix B because these petitioners demonstrated that they had contracts in 
place that complied with the Commission’s rules and procedures when submitting their FCC Form 471 
applications. Additionally, we dismiss as moot the request for review identified in Appendix C and filed 
by Atlantic City BVE-Admin (Atlantic City) and Lyme-Old Lyme Public Schools (Lyme-Old Lyme) 
because, on appeal, USAC reversed its initial determinations and issued new decisions approving funding 
for Atlantic City- and Lyme-Old Lyme. 10 

3. On our own motion, we waive section 54.507(d) of the Commission’s rules and direct 
USAC to waive any procedural deadline, such as the invoicing deadline, that might be necessary to 
effectuate our ruling. 11 We find good cause to waive section 54.507(d) because filing an appeal of a 


6 Generally, the Commission's rules may be waived if good cause is shown. 47 C.F.R. § 1.3. The Commission may 
exercise its discretion to waive a rule where the particular facts make strict compliance inconsistent with the public 
interest. Northeast Cellular Telephone Co. v. FCC. 897 F.2d 1164, 1166 (D.C. Cir. 1990) ( Northeast Cellular). In 
addition, the Commission may take into account considerations of hardship, equity, or more effective 
implementation of overall policy on an individual basis. WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 

1969); Northeast Cellular , 897 F.2d at 1166. Waiver of the Commission's rules is appropriate only if both (i) 
special circumstances warrant a deviation from the general rule, and (ii) such deviation will serve the public interest. 
Network/P. LLC v. FCC, 548 F.3d 116, 125-128 (D.C. Cir. 2008); Northeast Cellular. , 897 F.2d at 1166. 

7 See 47 C.F.R. § 54.720; Requests for Review andor Waiver of Decisions of the Universal Service Administrator bv 
ABC Unified School District, et al .. Schools and Libraries Universal Service Support Mechanism, File Nos. SLD- 
584091, et al ., CC Docket No. 02-6, Order, 26 FCC Red 11019 (Wireline Comp. Bur. 2011) (waiving our filing 
deadline for appeals because petitioners submitted their appeals to the Commission within a reasonable period of 
time after receiving actual notice of USACs adverse decision). Cook County School District 130. Edgewood 
Independent School District, and Mayer Unified School District 43 filed their appeals one day late. Richland 
Springs Independent School District filed its appeal two days late. 

I See 47 C.F.R. § 54.504(a) (previously codined at 47.C.F.R. $ 54.504(c)). 

* Id. 

J See Letter from Martin Friedman, Atlantic City BVE-Admin, to USAC. Schools and Libraries Division (dated 
Oct. 10, 2011) (Atlantic City Appeal to USAC); Letter from USAC, Schools and Libraries Division, to Martin 
Friedman, Atlantic City BVE-Admin (dated Jan. 26. 2012 (Administrator’s Decision on Appeal Letter); Letter from 
John Rhodes, Lyme-Old Lyme Public Schools, to USAC, Schools and Libraries Division (dated June 5. 
2006).(Lyme-01d Lyme Appeal to USAC); Letter from USAC, Schools and Libraries Division, to John Rhodes, 
Lyme-Old Lyme Public Schools (dated Oct. 10, 2006) (Administrator’s Decision on Appeal Letter). 

II 47 C.F.R. § 54.507(d) (requiring non-recurring services to be implemented by September 30 following the close 
of the funding year). 
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denial is likely to cause the applicant to miss the program's subsequent procedural deadlines in that 
funding year. We also find that at this time there is no evidence of waste, fraud and abuse in the record. 

4. We therefore remand the underlying applications listed in the Appendices A and B to 
US AC for further action consistent with this order. To ensure that the underlying applications are 
resolved expeditiously, we direct USAC to complete its review of each application listed in Appendix A 
and B and issue an award or denial based upon a complete review and analysis no later than 90 calendar 
days from the release of this order. In remanding these applications to USAC, we make no finding as to 
the ultimate eligibility of the services or the underlying applications. We direct USAC to discontinue 
recovery actions against those parties based on the denials that are addressed herein. 12 

5. ACCORDINGLY, IT IS ORDERED that, pursuant to the authority contained in sections 
1-4 and 254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and 
pursuant to authority delegated in sections 0.91.0.291, 1.3, and 54.722(a) of the Commission’s rules, 47 
C.F.R. §§ 0.91,0.291, 1.3, and 54.722(a), the Requests for Review and/or Requests for Waiver filed by 
the petitioners as listed in Appendices A and B ARE GRANTED and REMANDED to USAC for farther 
consideration in accordance with the terms of this order. 

6. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254 
of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254. and sections 0.91, 
0.291, and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, and 54.722(a). that the 
Requests for Review and/or Requests for Waiver filed by the petitioners as listed in Appendix C ARE 
DISMISSED. 

7. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254 
of the Communications Act of 1934. as amended, 47 U.S.C. §§ 151-154 and 254, and sections 0.91, 
0.291, and 1.3 of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, and 1.3 of the Commission's rules, 
that section 54.720(a) of the Commission’s rules, 47 C.F.R. § 54.720(a), IS WAIVED for Cook County 
School District 130, Edgewood Independent School District, Mayer Unified School District 43, and 
Richland Springs Independent School District. 

8. IT IS FURTHER ORDERED that, pursuant to the authority contained in sections 1-4 and 
254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and pursuant to 
authority delegated in sections 0.91, 0.291, 1.3, and 54.722(a) of the Commission's rules, 47 C.F.R. §§ 
0.91,0.291, 1.3, and 54.722(a), section 54.504(a) of the Commission’s rules, 47 C.F.R. § 54.504(a) IS 
WAIVED for the petitioners as listed in Appendix A. 


12 See Cook County School District 130, East St Louis School District No. 189. Eastern Upper Peninsula 
Intermediate School District Edgewood Independent School District, Holy Rosary Elementary Academy, Kingsville 
Independent School District, Mayer Unified School District 43, Richland Springs Independent School District, and 
Royal Independent School District. USAC shall cease recovery actions against both the applicant and the service 
provider, unless otherwise provided in this order. 
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9. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254 
of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151*154 and 254, and sections 0.91, 
0.291,1.3 and 54.722(a) of the Commission's rules, 47 C.F.R. §§ 0.91,0.291, 1.3 and 54.722(a), that 
section 54.507(d) of the Commission’s rules, 47 C.F.R. § 54.507(d). JS WAIVED for the parties to the 
limited extent provided herein. 


FEDERAL COMMUNICATIONS COMMISSION 


Trent B. Harkrader 
Chief 

Telecommunications Access Policy Division 
Wireline Competition Bureau 
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APPENDIX A 

Petitioners Granted Waivers 


Petitioner 

Application 

Number(s) 

Funding 

Year 

Date Appeal 
Filed 

A1 Noor High School 

Brooklyn, New York 

529343 

2006 

June 8, 2007 

Cook County School District 

Blue Island, Illinois 

301034 

2002 

Mar. 21, 2011 

Eastern Upper Peninsula Intermediate School District 

Sault Ste. Marie, Michigan 

365335 

365661 

2003 

Feb. 12,2010 

Edgewood Independent School District 

San Antonio, Texas 

733321 

2010 


Edgewood Independent School District 

San Antonio, Texas 

687739 

2009 

May 14,2012 

Holtville Unified School District 

Holtville. California 

807589 

2011 

Dec. 13,2011 

Holy Rosary Elementary Academy 

Union City, New Jersey 

458734 

459674 


Sept. 29. 2009 

Kingsville Independent School District 

Kingsville, Texas 

369934 

HI 

Jan. 5, 2010 

Los Fresnos Consolidated Independent School District 

Los Fresnos, Texas 

366160 

2003 

Nov. 29, 2007 

Mayer Unified School District 43 

Mayer, Arizona 

486830 

2005 

Sept. 28, 2009 

Richland Springs Independent School District 

Richland Springs, Texas 

288683 

406735 

■ 

Dec. 17, 2007 

Royal Independent School District 

Pattison, Texas 

351477 

2003 

Jan. 11,2011 

Wayne County Public Schools 

Goldsboro, North Carolina 

772229 

2011 



APPENDIX B 

Petitioners Appeals Granted on the Merits 


Petitioner 

Application 

Number(s) 

Funding 

Year 

Date Appeal 
Filed 

Ascension Parish School District 

Donaldsonville. Louisiana 

530997 

2006 

Mar. 12, 2007 

East St. Louis School District No. 189 

East St. Louis, Illinois 

200698 

200 

Mar. 31,2009 

Manchester City Library 

Manchester, New Hampshire 

777471 

2011 

Jan. 6. 2012 
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APPENDIX C 

Petitioners Appeals Dismissed 


Petitioner 

Application 

Number(s) 

Funding 

Year 

Date Appeal 
Filed 

Atlantic City BVE-Admin 

Atlantic City, New Jersey 

520460 

2006 

Oct. 18,2011 

Lyme-Old Lyme Public Schools 

Old Lyme, Connecticut 

526727 

2006 

June 30, 2006 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12 lh SL, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet; http://www.fcc.gov 
TTY: 1-888-835-6322 


DA 12-1173 
July 23, 2012 

NOTICE OF DOMESTIC SECTION 214 AUTHORIZATION GRANTED 

WC Docket No. 12-157 

The Wireline Competition Bureau (Bureau) has granted the application listed in this notice 
pursuant to the Commission’s streamlined procedures for domestic section 214 transfer of control 
applications, 47 C.F.R. § 63.03. The Bureau has determined that grant of this application serves the 
public interest. 1 For purposes of computation of time when filing a petition for reconsideration or 
application for review, or for judicial review of the Commission’s decision, the date of “public notice” 
shall be the release date of this notice. 2 

Domestic Section 214 Application Filed for the Transfer of Control of Network Billing 
Systems, LLC to Fusion Telecommunications International, Inc., WC Docket No. 12- 
157 Public Notice, DA 12-987 (rel. June 22, 2012). 

Effective Grant Date: July 23,2012 

For further information, please contact Myrva Charles at (202) 418-1506, or Dennis Johnson 
(202) 418-0809, Competition Policy Division, Wireline Competition Bureau. 


-FCC- 


1 Implementation of Further Streamlining Measures for Domestic Section 214 Authorizations. CC Docket No. 01- 
150, Report and Order. 17 FCC Red 5517. 5529, para. 22 (2002). 

2 Id. , see 47 C.F.R. § 1.4 (Computation of time). 
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^PUBLIC 


NOTICE 


Federal Communications Commission 
445 12“' St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet: http://www.fcc.gov 
TTY: 1 -888-835-5322 


DA 12-1174 
July 23, 2012 


DOMESTIC SECTION 214 AUTHORIZATION GRANTED 

Domestic Section 214 Application Filed for the Transfer of Control of 
UPN Holdings LLC from Banc of America Capital Investors V, L.P. to REP UP, L.P. 

WC Docket No. 12-131 

On May 14, 2012, Banc of America Capital Investors V, L.P. (BAC) and REP UP, L.P. (REP) 
(collectively. Applicants) filed an application pursuant to section 63.03 of the Commission’s rules 1 
requesting approval for the transfer of control of UPN Holdings LLC from BAC to REP. 

On June 19, 2012, the Wireline Competition Bureau (Bureau) released a public notice accepting 
the application for streamlined processing. 2 On July 3, 2012, the Department of Justice, including the 
Federal Bureau of Investigation, with the concurrence of the Department of Homeland Security 
(collectively, the Executive Branch Agencies), filed a letter requesting that the Commission defer action 
on this application while they reviewed potential national security, law enforcement, and public safety 
issues. 3 In response to the request, the Bureau removed the application from streamlined review. 4 On 
July 19, 2012, the Executive Branch Agencies withdrew their request to defer action, stating that they 
have no objection to the application. 5 

The Bureau finds, upon consideration of the record, that grant of the application will serve the 
public interest, convenience, and necessity. Upon consummation of the transaction, the resulting entity 
would have a market share in the U.S. interstate interexchange market of less than 10 percent and would 
provide competitive telephone exchange services or exchange access services (if at all) exclusively in 
geographic areas served by a dominant local exchange carrier that is not a party to the transaction. In 
addition, neither of the Applicants is dominant with respect to any domestic service. 6 

1 47 C.F.R § 63.03; see 47 U.S.C. § 214. 

2 Domestic Section 214 Application Filed for the Transfer of Control of VPS Holdings LLC from Banc of America 
Capital Investors V, L.P. to REP VP. L.P. , WC Docket No. 12-131. Public Notice, DA 12-971 (rel. June 19, 2012). 

’ Letter from Jennifer Rockoff. U.S. Department of Justice, to Marlene H. Dortch. FCC, WC Docket No. 12-131 
(filed July 3. 2012). 

4 Notice of Removal of Domestic Section 214 Application From Streamlined Treatment, WC Docket No. 12-131, 
Public Notice, DA 12-1105 (rel. July 11. 2012). 

5 Letter from Jennifer RockofT, U.S. Department of Justice, to Marlene H. Dortch, FCC, WC Docket No. 12-131 
(filed July 19, 2012). 

6 47 C.F.R. 63.03(b)(2)(i). 
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Consistent with Commission precedent, the Bureau accords the appropriate level of deference to 
the Executive Branch Agencies’ expertise on national security and law enforcement issues. 7 Therefore, 
pursuant to section 214 of the Communications Act of 1934, as amended. 47 U.S.C. § 214, and section 
0.291 of the Commission's rules, 47 C.F.R. § 0.291, the Bureau hereby grants the application discussed in 
this Public Notice. 

Pursuant to section 1.103 of the Commission’s rules, 47 C.F.R. § 1.103, the grant is effective 
upon release of this Public Notice. Petitions for reconsideration under section 1.106 or applications for 
review under section 1.115 of the Commission's rules, 47 C.F.R. §§ 1.106, 1.115, may be filed within 30 
days of the date of this Public Notice. 

For further information, please contact Dennis Johnson at (202) 418-0809, Competition Policy 
Division, Wireline Competition Bureau. 


7 The Commission considers national security, law enforcement, foreign policy, and trade policy concerns when 
analyzing a transfer of control or assignment application in which foreign ownership is an issue. See Amendment of 
the Commission's Regulatory Policies to Allow Non-U.S. licensed Satellites Providing Domestic and International 
Service in the United States, Report and Order, 12 FCC Red 24094, 24170-72, paras. 178-82 (1997); Rules and 
Policies on Foreign Participation in the US. Telecommunications Market . Report and Order and Order on 
Reconsideration, 12 FCC Red 23891. 23919-21. paras. 61-66 (1997) ( Foreign Participation Order), Order on 
Reconsideration, 15 FCC Red 18158 (2000). In assessing the public interest, the Commission considers the record 
and accords the appropriate level of deference to Executive Branch expertise on national security and law 
enforcement issues. See Foreign Participation Order. 12 FCC Red at 23919-21, paras. 61-66. 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

Request for Review of a Decision of the Universal ) 

Service Administrator by ) 

) 

La Poynor Independent School District ) 

LaRue, Texas ) 

) 

Schools and Libraries Universal Service Support ) 

Mechanism ) 


File No. SLD-773707 


CC Docket No. 02-6 


ORDER 


Adopted: July 23,2012 Released: July 23, 2012 

By the Chief, Telecommunications Access Policy Division. Wireline Competition Bureau: 

1. Consistent with precedent, 1 we grant a request from the LaPoynor Independent School 
District (LaPoynor ISD) seeking review of a decision made by the Universal Service Administrative 
Company (USAC) under the E-rate program (more formally known as the schools and libraries universal 
service support program). 2 USAC denied LaPoynor ISD’s application because it found that LaPoynor 
ISD sought cancellation of its funding requests. Based on our review of the record, we find that 
LaPoynor ISD has demonstrated that good cause exists to grant its request because LaPoynor did not 
intend to cancel its entire application but rather just one of its funding requests. 3 We also waive. 4 for 


1 Requests for Review of Decisions of the Universal Service Administrator hv Joseph Jingo l i & Son. Inc., et al, 
Schools and Libraries Universal Service Support Mechanism, File Nos. SLD-475364. et al., CC Docket No. 02-6, 
Order, 22 FCC Red 19227 (Wireline Comp. Bur. 2007) (granting petitioners’ appeals after finding that minor 
mistakes do not warrant the complete rejection of the petitioners’ applications): Requests for Review and or Waiver 
of Decisions of the Universal Sendee Administrator by Baker Hall School, et al.. Schools and Libraries Universal 
Service Support Mechanism. File Nos. SLD-596432, et al .. CC Docket No. 02-6, Order. 25 FCC Red 17534 
(Wireline Comp. Bur. 2010) (granting petitioners* appeals consistent with the Joseph Jingoli Order). 

2 Letter from Donna Crook, LaPoynor Independent School District, to Office of the Secretary-, Federal 
Communications Commission. CC Docket No. 02-6 (filed Nov. 10, 2011) (LaPoynor ISD Requesl for Review). 
Section 54.719(c) of the Commission's rules provides that any person aggrieved by an action taken by a division of 
USAC may seek review from the Commission. 47 C.F.R. § 54.719(c). 

3 LaPoynor ISD states that it inadvertently canceled what it thought was only one funding request number (FRN), 
FRN 2099215, on its FCC Form 471 application number 773707 and did not realize it had actually canceled its 
entire FCC Form 471 application. See LaPoynor ISD Request for Review- at 1. 

4 Generally, the Commission's rules may be waived if good cause is shown. 47 C.F.R. § 1.3. The Commission may 
exercise its discretion to waive a rule where the particular facts make strict compliance inconsistent with the public 
interest. Northeast Cellular Telephone Co. v. FCC. 897 F.2d 1164, 1166 (D.C. Cir. 1990) (Northeast Cellular). In 
addition, the Commission may take into account considerations of hardship, equity, or more effective 
implementation of overall policy on an individual basis. WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 
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LaPoynor ISD, section 54.720 of the Commission's rules which requires applicants to seek review of a 
USAC decision within 60 days, because we find that LaPoynor ISD submitted its appeal within a 
reasonable period of time after receiving actual notice of USAC's adverse decision. 5 We also find that at 
this time there is no evidence of waste, fraud and abuse in the record. 

2. We therefore remand the LaPoynor ISD's underlying application to USAC for further 
action consistent with this order. To ensure that the application is resolved expeditiously, we direct 
USAC to complete its review of the application and issue a funding commitment or denial based on a 
complete review and analysis no later than 90 calendar days from the release date of this order. In 
remanding this application to USAC, we make no finding as to the ultimate eligibility of the services or 
the petitioner’s application. 

3. ACCORDINGLY, IT IS ORDERED, pursuant to the authority contained in sections 1-4 
and 254 of the Communications Act of 1934. as amended, 47 U.S.C. §§ 151-154 and 254, and sections 
0.91, 0.291, 1.3 and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91,0.291, 1.3 and 54.722(a), 
that the requests for review filed by LaPoynor Independent School District, LaRue, Texas IS GRANTED 
and its underlying application IS REMANDED to USAC for further consideration in accordance with the 
terms of this order. 

4. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254 
of the Communications Act of 1934. as amended, 47 U.S.C. §§ 151-154 and 254, and sections 0.91, 
0.291, 1.3 and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291,1.3 and 54.722(a), that 
section 54.720 of the Commission’s rules, 47 C.F.R. § 54.720, IS WAIVED for LaPoynor Independent 
School District. LaRue, Texas. 


FEDERAL COMMUNICATIONS COMMISSION 


Trent B. Harkrader 
Chief 

Telecommunications Access Policy Division 
Wireline Competition Bureau 


1969); Sortheast Cellular , 897 F.2d at 1166. Waiver of the Commission's rules is appropriate only if both (i) 
special circumstances warrant a deviation from the general rule, and (ii) such deviation will serve the public interest. 
SetworkJP. LLC v. FCC , 548 F.3d 116. 125-128 (D.C. Cir. 2008); Sortheast Cellular. 897 F.2d at 1166. 

5 See 47 C.F.R. § 54.720; Requests for Review and or H'aiver of Decisions of the Universal Service Administrator by 
ABC Unified School District, et ai. Schools and Libraries Universal Service Support Mechanism. File Nos. SLD- 
584091. etal. , CC Docket No. 02-6, Order. 26 FCC Red 11019 (Wireline Comp. Bur. 2011) (granting petitioners 
waivers of our filing deadline for appeals because they submitted their appeals to the Commission w ithin a 
reasonable period of time after receiving actual notice of USAC's adverse decision). Based on the record. LaPoynor 
received its funding commitment decision letter during the summer break but filed an appeal as soon as the school 
session began in the fall. See letter from USAC. Schools and Libraries Division, to Donna Crook, LaPoynor 
Independent School District (dated June 23. 2011). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 
Rollins College 

Licensee of Broadcast Station WPRK 
Winter Park, Florida 


) 

) 

) File No.: EB-11-TP-0093 

) NAL/Acct. No.: 201232700007 

) FRN: 0004575213 

) Facility ID No.: 57473 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 

Adopted: July 25, 2012 Released: July 25, 2012 

By the District Director, Tampa Office. South Central Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (NAL), we find that Rollins 
College, licensee of Station WPRK, in Winter Park, Florida, apparently willfully and repeatedly violated 
Section 73.3527 of the Commission’s rules (Rules) 1 by failing to maintain and make available a complete 
public inspection file. We conclude that Rollins College is apparently liable for a monetary forfeiture in the 
amount often thousand dollars ($10,000). We further direct Rollins College to submit a written statement 
signed under penalty of perjury, no later than 30 days from the release date of this NAL, stating that Station 
WPRK is maintaining a complete public inspection file. 

II. BACKGROUND 

2. On October 28, 2011, in response to a complaint, agents from the Commission's Tampa 
Office (Tampa Office), accompanied by the station’s manager, conducted an inspection of Station 
WPRK’s main studio during regular business hours. In response to a request to inspect the station’s 
public inspection file, the station manager produced a public inspection file that was missing all 
issues/programs lists after 2007. The station manager was unable to explain why the issues/programs lists 
were missing for 2008-2011. 

MI. DISCUSSION 

3. Section 503(b) of the Communications Act of 1934, as amended (Act), provides that any 
person who willfully or repeatedly fails to comply substantially with the terms and conditions of any license, 
or willfully or repeatedly fails to comply with any of the provisions of the Act or of any rule, regulation, or 
order issued by the Commission thereunder, shall be liable for a forfeiture penalty. 2 Section 3 12(fX 1 ) of the 
Act defines ‘"willful” as the “conscious and deliberate commission or omission of [any] act, irrespective of 
any intent to violate” the law. 3 The legislative history to Section 31 2(f)( 1) of the Act clarifies that this 


1 47 C.F.R. § 73.3527. 

2 47 U.S.C. § 503(b). 

3 47 IJ.S.C. § 312(f)(1). 
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definition of willful applies to both Sections 312 and 503(b) of the Act, 4 and the Commission has so 
interpreted the term in the Section 503(b) context. 5 The Commission may also assess a forfeiture for 
violations that are merely repeated, and not willful. 6 The term “repeated’* means the commission or 
omission of such act more than once or for more than one day. 

A. Violation of Public Inspection File Requirements 

4. Section 73.3527(a)(2) of the Rules requires non-commercial educational stations to 
maintain for public inspection, a file containing materials listed in that section.* Section 73.3527(c)(I) of 
the Rules states that the file shall be available for public inspection at any time during regular business 
hours. 9 Section 73.3527(e)(8)(i) of the Rules requires licensees to place in the public inspection file, for 
each calendar quarter, a list of programs that have provided the station’s most significant treatment of 
community issues during the preceding three month period. 0 On October 28, 2011, in response to a 
request during normal business hours to inspect the public inspection file. Station WPRK failed to make 
available any copies of the station’s issues /programs lists after the year 2007. There was no evidence that 
Station WPRK maintained any issues/programs lists after 2007, and the station had no explanation for the 
missing items. Based on the evidence before us, we find that Rollins College apparently willfully and 
repeatedly violated Section 73.3527 of the Rules by failing to maintain a complete public inspection file and 
apparently willfully violated Section 73.3527 of the Rules by failing to make available a complete public 
inspection file. 


B. Proposed Forfeiture and Reporting Requirement 

5. Pursuant to the Commission’s Forfeiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for failing to maintain a complete public inspection file is $10,000.* 1 In 
assessing the monetary forfeiture amount, we must also take into account the statutory factors set forth in 
Section 503(bX2XE) of the Act, which include the nature, circumstances, extent, and gravity of the 


4 H.R. Rep. No. 97-765, 97 ,h Cong. 2d Sess. 51 (1982) (“This provision [inserted in Section 312] defines the terms 
‘willful’ and ‘repeated’ for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 

_As defined!.]... ‘willful’ means that the licensee knew that he was doing the act in question, regardless of 

whether there was an intent to violate the law. ‘Repeated’ means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be 'continuous' would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503, and arc consistent with 
the Commission's application of those terms_’*). 

5 See, e.g., Application for Review of Southern California Broadcasting Co ., Memorandum Opinion and Order, 6 
FCC Red 4387, 4388 (1991), recons, denied, 1 FCC Red 3454 (1992). 

h See. e g., Callais Cabtevision, Inc., Notice of Apparent Liability for Monetary' Forfeiture. 16 FCC Red 1359, 1362, 
para. 10 (2001) (Callais Cablevision, Inc.) (proposing a forfeiture for, inter alia, a cable television operator's 
repeated signal leakage). 

7 Section 312( f)(2 ) of the Act, 47 U.S.C. § 312(0(2), which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act. provides that *’|t|he term 'repealed', when used w ith reference to the 
commission or omission of any act, means the commission or omission of such act more than once or, if such 
commission or omission is continuous, for more than one day.’* See Callais Cablevision, Inc., 16 FCC Red at 1362. 

* 47 C.F.R. § 73.3527(a)(2). 

“47 C.F.R. § 73.3527(c)(1). 

47 C.F.R. § 73.3527(c)<8Hi). 

11 The Commission's Forfeiture Policy Statement and Amendment of Section ISO of the Rules to Incorporate the 
Forfeiture Guidelines. Report and Order, 12 FCC Red 17087 (1997) (Forfeiture Policy Statement ), recons, denied , 
15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 
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violations, and with respect to the violator, the degree of culpability, any history of prior offenses, ability to 
pay, and other such matters as justice may require. 12 Applying the Forfeiture Policy Statement, Section 1.80 
of the Rules, and the statutory factors to the instant case, we conclude that Rollins College is apparently 
liable for a total forfeiture of $ 10,000. 

6. We also direct Rollins College to submit a written statement signed under penalty of 
perjury, pursuant to Section 1.16 of the Rules. 13 by an officer or director of Rollins College, stating that is 
maintaining issues^rograms lists in its public inspection file. This statement must be provided to the 
Tampa Office at the address listed in paragraph 12, below, within thirty (30) calendar days of the release 
date of this NAL. 

IV. ORDERING CLAUSES 

7. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204,0.311, 0.314, and 1.80 of the Commission’s rules, 
Rollins College is hereby NOTIFIED of this APPARENT LIABILITY FOR A FORFEITURE in the 
amount of ten thousand dollars ($10,000) for violations of Section 73.3527 of the Commission’s rules. 14 

8. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission’s rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Rollins College SHALL PAY the full amount of the proposed forfeiture or SHALL FILE a written 
statement seeking reduction or cancellation of the proposed forfeiture. 

9. IT IS FURTHER ORDERED that Rollins College SHALL SUBMIT a statement as 
described in paragraph 6 to the Tampa Office within thirty' (30) calendar days of the release date of this 
Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission, Enforcement Bureau, South Central Region, Tampa Office, 4010 W Boy 
Scout Blvd, Suite 425, Tampa. FL 33607. Rollins College shall also e-mail the written statement to SCR- 
Response@fcc.gov. 

10. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Rollins College will 
also send electronic notification on the date said payment is made to SCR-Response@fcc.gov . 

Regardless of the form of payment, a completed FCC Form 159 (Remittance Advice) must be 
submitted. 15 When completing the FCC Form 159, enter the Account Number in block number 23 A (call 
sign/other ID) and enter the letters “FORF” in block number 24A (payment type code). Below are 
additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000. or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC. and Account Number 27000001. To complete the wire transfer and ensure 

12 47 U.S.C. § 503(b)(2)(E). 

13 47C.F.R. 8 1.16. 

14 47 U.S.C. § 503(b); 47 C.F.R. gjf 0.111, 0.204. 0.311. 0.314. 1.80. 73.3527. 

15 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www. fcc.gov/Forms/Form 159/159.pdf 


8236 




Federal Communications Commission 


DA 12-1176 


appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, \10 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

11. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 16 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNQUlRlES@fcc.gov . 

12. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.80(f)(3) and 1.16 of the Rules. 17 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, South Central Region, Tampa Office, 4010 W Boy Scout Blvd, Suite 
425, Tampa, FL 33607, and include the NAL/Acct. number referenced in the caption. Rollins College also 
shall e-mail the written response to SCR-Response@fcc.gov . 

13. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner's current financial status. 
Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 

14. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail to 
Rollins College at 1000 Holt Avenue, Box 2745, Winter Park, FL 32789-4499. 


FEDERAL COMMUNICATIONS COMMISSION 


Ralph Barlow 
District Director, 
Tampa Office 
South Central Region 
Enforcement Bureau 


"See 47C.F.R. § 1.1914. 

17 47 C.F.R. 8§ 1.16. 1.80(f)(3). 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12 th St., S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet: http:Wwww.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1177 


Released: July 23,2012 

PUBLIC SAFETY AND HOMELAND SECURITY BUREAU SEEKS COMMENT ON REQUEST 
FOR WAIVER FILED BY THE TOWNSHIP OF WOODBR1DGE, NEW JERSEY TO OPERATE 
A TRUNKED PUBLIC SAFETY COMMUNICATIONS SYSTEM USING PART 90 AND PART 22 
FREQUENCIES IN THE TELEVISION CHANNEL 19 (500-506 MHZ) BAND 

File No. 0004536973 


Comment Date: August 7,2012 

The Public Safety and Homeland Security Bureau seeks comment on the application and waiver 
request, filed on December 16, 2010, by the Township of Woodbridge, New Jersey (Woodbridge, or the 
Township), through its Police Department. 1 Woodbridge seeks waiver relief, pursuant to Section 1.925 of 
the Commissions rules, 2 to use, for public safety communications purposes, “seven frequency pairs from 
the 500-506 MHz [TV Channel 19] band segment” 3 located beyond 80 kilometers (50 miles) from 
Philadelphia, Pennsylvania. Woodbridge also seeks waiver relief because the Commission’s rules 
designate two of the frequency pairs for Part 22 point-to-multipoint operations. Woodbridge requests 
waiver of Sections 20.9(a)(6), 22.621, 22.623(b), 22.625(b)(1). 90.305(a), and 90.307(d) of the 
Commission’s rules. 4 Woodbridge seeks to proceed with its request in light of recent developments 
involving the 470-512 MHz band (T-Band), which we summarize herein. 5 


1 File No. 0004536973 (filed Dec. 12, 2010, amended July 13, 2011, July 18, 2011, January 18. 2012. April 10. 2012. 
and July 11. 2012). attachments entitled, ’’Application and Waiver Petition of Woodbridge Township, New- Jersey” 
(Waiver Request): Supplemental Pleading” (dated Jan. 18, 2012) (Supplemental Pleading). 

2 See 47C.F.R. § 1.925. 

3 Waiver Request at 1. W'oodbridge seeks Part 22 frequencies 500.1875, 503.1875, 500.2125, and 503.2125 MHz; 
and Part 90 frequencies 501.3000. 504.3000, 501.4000, 504.4000. 501.5750, 504.5750, 501.7750. 504.7750, 
501.8750. and 504.8750 MHz. 

4 Id. 47 C.F.R. §§ 20.9(a)(6), 22.621. 22.623(b), 22.625(b)(1). 90.305(a), 90.307(d). See Waiver Request at 1, 
Supplemental Pleading at 1-3. Woodbridge had requested a waiver of 47 C.F.R. § 90.305(h), see id., but 
Woodbridge amended its application on July 18, 2011 to conform to this rule. 

5 See File No. 0004536973. Letter from Captain Scott Kuzma. Commanding Officer, Information and Technology 
Systems. W'oodbridge Police Department, to Mr. David Furth, Deputy Chief, Public Safety and Homeland Security 
Bureau (dated April 10. 2012) (Kuzma Letter): and attachment entitled, “Petition for Waiver of Woodbridge 
Township, New Jersey’* (dated July 10, 2012) (T-Band Suspension Waiver). 
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The Township states that “[o]n December 5, 2008 the Commission granted Woodbridge’s request 
to be licensed on fifteen frequency pairs in Che channel 20 television band (506-512 MHz).’* The 
Township notes that the “frequencies are the foundation of Woodbridge’s new trunked land mobile 
system intended to serve police, fire and emergency services and other government responsibilities of 
Woodbridge and those of adjacent municipalities.” 7 According to Woodbridge. “[t]he system was 
completed in late summer 2009” with an “approximate cost [of] $10 million.” 8 

The Township states that “[d]uring system startup and optimization, intermittent interference was 
identified.” 9 Woodbridge “retained technical experts to identify the type and strength of the interference” 
and found that “the source of the interference is the digital signal from television (TV) channel 20 station 
in Waterbury, Connecticut (WTXX).” 10 The Township contends that ”[t]he interference is attributed to 
ducting which “disables Woodbridge’s system for an unacceptable periods of time for police, fire and 
emergency response to rely on” because “[t]he network's portable radios are unable to communicate back 
to the system.” 11 The Township’s “radio engineering consultant and Motorola, Inc. examined alternatives 
to filter or otherwise overcome the interference;” however the “effort was unsuccessful.” 12 

The instant application and waiver request represents “the second of two applications to remedy 
the [interference].” 13 Woodbridge’s “first application and waiver request, to use frequencies within the 
television channel 16, was granted by the Commission on August 13, 2010 and is authorized under call 
sign WQMI704.” 14 Woodbridge states that “[t]his second application will substitute frequencies within 
the 500-506 MHz band segment for the remaining channel 20 frequency pairs still licensed.” 15 
Woodbridge “reiterates its commitment to return the channel 20 frequencies to the Commission as soon 
as the replacement substitute frequencies are deployed and operating effectively.” 16 

Woodbridge argues that “use of frequencies in the 500-506 MHz band segment, when combined 
with the Commission’s authorization to use 482-488 MHz channels, will allow [the Township’s] 
investment to be preserved and critical improvements to emergency response obtained.” 17 Woodbridge 
argues that “examination of the VHF, UHF, 470 MHz, and 800 MHz bands presents no alternatives.”" 8 
Woodbridge states that “[cjhannels in the 700 MHz band were considered,” but “in addition to the 
challenge that there are more agencies seeking channels than capacity available and length of the review 

6 Waiver Request at 2. See Township of W'oodbridge. Order , 23 FCC Red 17406 (PSHSB PD 2008), and licenses 
for call signs WQJS363 and WQJS365. 

7 Waiver Request at 2. 

8 Id. at 2. 

'Id. 

10 Id. On June 18, 2010, Station W I XX changed its call sign to Station WCCT-TV. 

11 Waiver Request at 2. 

12 Id. 

"Id. 

14 Id. at 2-3. See Township of Woodbridge, New Jersey. Order . 25 FCC Red 10917 (PSHSB PD 2010). 

15 Waiver Request at 3. 

16 Id. 

17 Waiver Request at 7. 

18 Id. 
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leading to licensing. Woodbridge’s system was designed and deployed to use UHF spectrum/’ 19 
Woodbridge asserts that it “knows of no reasoned path to integrate, in a cost efficient manner, [into] its 
current infrastructure, 700 MHz frequencies/’" 0 

The TV Channel 19 band is available for private land mobile radio service (PLMRS) entities, 
including public safety entities, in the Philadelphia, Pennsylvania urbanized area. 21 Because the proposed 
frequencies are not available for use by PLMRS entities in the Northern New Jersey area, Woodbridge 
seeks a waiver of Section 90.305(a). 22 This rule provides that base station transmitter sites must be 
located within 80 kilometers (50 miles) from the geographic center of an urbanized area listed in Section 
90.303. 23 Woodbridge’s base stations are located a maximum of 65.2 miles (104.9 kilometers) from the 
Philadelphia geographic center coordinates. 24 Woodbridge notes that “the Commission has granted 
waivers for numerous agencies and private licensees to operate land mobile operations within 500-506 
MHz ... throughout NE New Jersey, NW Pennsylvania, and SE New York/’ 25 The Township argues that 
its proposed operations “will be a de minimis addition to the current 500-506 MHz environment.” 26 In 
addition, because Woodbridge proposes to operate in an area less than ninety miles from the adjacent TV 
Channel 18 Station WMBC, Montclair, New Jersey, it requests a waiver of Section 90.307(d). 27 
Woodbridge entered into a Memorandum of Understanding with the licensee of Station WMBC, 

Mountain Broadcasting Corporation. 28 

Regarding the four Part 22 frequencies/ 9 Woodbridge seeks waiver of four rules. Section 22.621 
provides that the frequencies are allocated for assignment to transmitters utilized within point-to- 
multipoint systems that support transmitters that provide public mobile service. 30 Woodbridge argues that 
since co-channel public safety licensees Nassau County Police Department, New York (Nassau) and the 
County of Burlington. New Jersey (Burlington) operate on the frequencies, “no use of these channels is 
possible under the provisions of Section 22.621 /’ 3I Moreover, The Township obtained conditional 


19 Id. As we noted above, Woodbridge is operating on TV Channel 20 band frequencies. 

20 Waiver Request at 7. 

21 See 47 C.F.R. §§ 90.303. 90.305(a). 

22 See Waiver Request at 5. 

See 47 C.F.R. §§ 90.303. 90.305(a). While these rules apply to the Part 90 frequencies, W'oodbridge also would 
need a waiver of 47 C.F.R. § 22.625(a)(1) to use Lhe Part 22 frequencies at locations more than 80 kilometers from 
Philadelphia. 

24 See Waiver Request at 5. 

25 W'aiver Request at 4-5. 

26 Id. at 5. 

27 See id. at 6. See also 47 C.F.R. § 90.307(d). A land mobile base station which has associated mobile units must 
be separated from a protected adjacent channel television station by a minimum distance of 145 kilometers (90 
miles). Id. 

** See Waiver Request, Attachment 2. Memorandum of Understanding between the Township of Woodbridge, New 
Jersey, and Mountain Broadcasting Corporation (May 11, 2010). 

29 See supra n.3. 

30 4 7 C.F.R. $22,621. 

31 Supplemental Pleading at 1-2. 
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concurrences from Nassau and Burlington Counties. 32 Next, Section 20.9(a)(6) provides that Part 22 
frequencies shall be regulated as a commercial mobile radio service. 33 Woodbridge states that “[i]f the 
Commission determines that Woodbridge’s use of the frequencies for public safety communications is 
appropriate, the purpose of section 20.9(a)(6), that Woodbridge's use be accompanied by common 
carriage responsibilities, would not be served’* and “would undermine effective public safety 
communications.” 34 Next, Section 22.623(b) requires that the channels may be assigned in an unpaired 
configuration only to control base stations in the public mobile service. 315 Woodbridge states that *‘[t]he 
purpose of Rule 22.623(b), to format how frequencies are assigned and deployed, would not be served as 
it is directed to point to multi point operation services under Part 22” rather than “the public safety 
service, where channel pairs for base and mobile operations is the norm.” 36 Finally, Section 22.625(b)(1) 
requires that control transmitter locations must be within 80 kilometers (50 miles) of the designated 
location, in this case, Philadelphia. 37 Woodbridge states that its “analysis [provided in the original 
Waiver Request], and that the concurrence of the relevant TV broadcast station has been obtained, 
indicates that while the purpose of the rule is preserved, the more relevant analysis is under Part 90 of the 
Commission’s rules.” 38 

On April 10, 2012, Woodbridge filed a letter 39 to further describe its request in light of the Middle 
Class Tax Relief and Job Creation Act of 2012, 40 which President Barack Obama signed into law on 
February 22, 2012. Section 6103 of the Spectrum Act provides that, not later than nine years after the 
date of enactment, the Commission shall “reallocate the spectrum in the 470-512 MHz band ... currently 
used by public safety eligibles ....” 41 The Act instructs the Commission to “begin a system of 
competitive bidding under Section 309(j) of the Communications Act of 1934 (47 U.S.C. 309(j)) to grant 
new initial licenses for the use of the spectrum.” 4 ' It also provides that “relocation of public safety 
entities from the T-Band Spectrum” shall be completed not later than two years after completion of the 
system of competitive bidding.” 43 

Woodbridge states that “[a]ll infrastructure and subscriber equipment supporting the system have 
been deployed.” 44 Woodbridge states that “[migration to the proposed channel 19 frequency pairs 


' 2 See Waiver Request, Attachment 3. Letter from Lieutenant Thomas M. Colder, Nassau County Police Department 
to Federal Communications Commission (dated July 13, 2010); File No. 0004536973, attached Letter from Richard 
K. Dreby. Director, Public Safety' Services, County of Burlington, to Federal Communications Commission (dated 
June 23, 2010). 

33 47 C.F.R. § 20.9(a)(6). 

34 Supplemental Pleading at 2. 

35 47 C.F.R. § 22.623(b). 

* Supplemental Pleading at 2. 

37 47 C.F.R. § 22.625(bXl). 

38 Supplemental Pleading at 2. 

Kuzma Letter. 

Pub. L. No. 112-96, 126 Slat. 156 (2012) (Spectrum Act). 

§ 6103(a). 

§ 6103(b), (c). 

Kuzma l etter at 2. 


See 
See 
Id. 
Id 
Id , 
See 
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requires only software and conformance adjustments to the infrastructure and subscriber equipment, the 
cost of which has been authorized and funded.’* 45 Woodbridge contends that its “proposal, including 
returning all channel 20 frequency pairs to the Commission, will not encroach upon the Commission 
reallocating the 470-512 MHz band to commercial services or add costs to the relocation process.” 45 
Woodbridge states, “Public Law 112-96 does not preclude modifications to public safety licensees in the 
470-512 MHz band segment.” 47 

On April 26, 2012, the Wireless Telecommunications Bureau and the Public Safety and 
Homeland Security Bureau (Bureaus) issued a public notice announcing a limited suspension of the 
acceptance and processing of certain applications for Part 22 and Part 90 services operating in the 470- 
512 MHz spectrum band (T-Band) 48 that could alter the spectrum landscape. The purpose of the 
suspension is to stabilize the spectral environment while the Commission considers issues surrounding 
future use of the T-Band and implementation of the Spectrum Act. 49 Specifically, the Bureaus will not 
accept or process applications for applications that seek to modify existing licenses by, inter alia, 
changing frequencies, 50 which affects Woodbridge's application. The Suspension Notice provides that 
applicants may have recourse to the waiver provisions in Section 1.925 to request an exception to the 
filing and processing suspension. 51 

On July 10, 2012, Woodbridge filed a request for waiver of the Suspension Notice.' 2 Woodbridge 
details two ducting interference incidents on June 12. and July 3, 2012, that disabled the public safety 
radio services operating on the channel 20 frequencies for most of the day. 53 The Township notes that 
“[e]ach circumstance had a profound and negative effective on emergency response and all government 
services in Woodbridge and the adjoining municipality' the system now serves, and engages the 
Township’s senior leadership at each occurrence.” 54 Woodbridge reiterates that it has no reasonable 
alternative and argues that “channel 19 frequencies are the only path to resolve the difficult and dangerous 
environment.” 55 Moreover, Woodbridge argues, “[b]y exchanging the channel 20 frequencies, 
Woodbridge gains no leverage in a transition and relocation from the 470-512 MHz band.” 56 Woodbridge 
continues, “[y]et, its emergency response responsibilities, and that of adjacent municipalities, will be 
meaningfully improved because ducting will no longer disable the system’s portable and mobile radios.” 57 


45 Id. at 2. 

46 Id. at 2. 

47 Id. at 3. 

48 Wireless Telecommunications Bureau and Public Safety and Homeland Security Bureau Suspend the Acceptance 
and Processing of Certain Part 22 and 90 Applications for 470-512 MHz (T-Band) Spectrum, Public Notice . 27 FCC 
Red 4218 (WTB/PSHSB 2012) (.Suspension Notice). 

4g Id. at 1-2. 

50 See id. at 2. 

51 Id note 4. 

52 See Suspension Waiver. 

53 See id. at 4. 

54 Id. 

■' Id. 

■ h Id. 

57 Id. at 4-5. 
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The Township states that the channel exchange “will correct an unacceptable environment endangering 
the public and responding officers.'’ 38 

Pursuant to Sections 1.415 and 1.419 of the Commission’s rules, 47 C.F.R. §§ 1.415, 1.419, 
interested parties may file comments on or before the dates indicated on the first page of this Public 
Notice. All comments should reference the subject Waiver Request and the DA number indicated on this 
Public Notice. Parties may file statements and replies: (1) electronically by accessing the applicant’s file 
number(s) in the Commission’s Universal Service Licensing System (ULS). 59 or (2) by filing paper 
copies. 


■ Electronic Filers: Pleadings may be submitted electronically as follows: 

From the ULS website at http://wireless.fcc.gov/uls/, begin the process of submitting a pleading 
by clicking on the “ULS Pleadings'’ link in the menu on the lower left side of the ULS web page. The 
link will take you to the “ Pleading Information ” screen for “Non-docketed Pleadings” where you select 
“Reply” in the drop-down window for the type of pleading and then enter the pleadings filer information. 
Completion of the contact information is optional. Upon completion of this screen, please note the 
instructions for the filing: " Pleadings must be dated and must include a signature, in this instance an 
electronic signature, and the address and phone number of the signing party. " 60 Click on “CONTINUE.” 

The second step is to complete the File Numbers Call Signs screen. Click if the pleading pertains 
to a File Number or Call Sign and enter the File Number or Call Sign. Please note that you must enter a 
File Number or Call Sign to continue. If the pleading pertains to multiple applications or licenses, you 
must enter each File Number or Call Sign as appropriate. After clicking the “SUBMIT” button, the 
screen will update to show all the File Numbers/Call Signs associated with the pleading. At this time, 
you may delete selected File Numbers/CaJI Signs from the page before continuing. 

The third step is to complete the Attach File screen to attach the pleading document. Use the 
drop down box to select Pleading or Confidential Pleading. The “BROWSE” button opens a file upload 
window where you will locate and select your pleading file. The Description field allows you to enter a 
brief description for the pleading. Click the “ADD ATTACHMENT” button to upload your pleading. 

You may submit up to thirty files for each pleading but each file must be smaller than 10 MB in size. 

You also have the opportunity to delete any selected file from the pleading. 

Finally, to complete your electronic pleading submission, click on the “SUBMIT PLEADING” 
button and the Confirmation screen will be displayed. The Confirmation screen will display your 
Confirmation Number as well as your entered pleadings information. You may print this page for your 
records by selecting the Print Page link at the top of the page and have the option of submitting another 
pleading or returning to the ULS website by selecting a link at the bottom of the page. 

The ULS Application and License Search results will display pleadings under the ADMIN tab 
when a comment has been filed. Users can view the pleading by clicking on the link for the specific 
comment in the Description field. The general public will not be able to view confidential pleadings. 


■ * Id. at 5. 

59 See “Wireless Telecommunications Bureau Enhances the Commission’s Universal Licensing System to 
Implement Electronic Filing for Pleadings,” Public Sotice, 21 FCC Red 424 (WTB 2006). See 
http://hraunfoss.fcc.gov/edocs_public/aUachmatch/DA-06-125A1 .pdf. 

60 See 47 C.F.R. Part 1. 
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For additional information or assistance on how to file a comment or other relevant pleading, you 
may visit the Web at http://esupport.fcc.gov. You may also call the FCC ULS Customer Support Center 
at (877) 480-3201 and select option 2, or (888) 225-5322 and select Option 2, or (717) 338-2888. For 
TTY, please call (7J7) 338-2824. Assistance from the FCC ULS Customer Support Center is available 
between the hours of 8 a.m. to 6:00 p.m. Eastern Time, Monday through Friday (except Federal holidays). 
To provide quality service and ensure security, all telephone calls to FCC ULS Customer Support Center 
are recorded. 

■ Paper Filers: Parties who choose to file by paper must submit an original and four copies of each 

Filing. 

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail (although we continue to experience delays in receiving U.S. 
Postal Service mail). All filings must be addressed to the Commission’s Secretary, Office of the 
Secretary, Federal Communications Commission. 

■ Effective December 28, 2009, all hand-delivered or messenger-delivered paper filings for the 
Commission’s Secretary must be delivered to FCC Headquarters at 445 12th St., SW, Room 
TW-A325, Washington, DC 20554. All hand deliveries must be held together with rubber 
bands or fasteners. Any envelopes must be disposed of before entering the building. The 
filing hours at this location are 8:00 a.m. to 7:00 p.m. PLEASE NOTE: The Commission's 
former filing location at 236 Massachusetts Avenue, NE is permanently closed. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) 
must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 

■ U.S. Postal Service first-class. Express, and Priority mail must be addressed to 445 12 th 
Street, SW, Washington DC 20554. 

The application(s), waiver request, and comments can be accessed electronically via the 
Commission's Universal Licensing System, http://wireless.fcc.gov/uls. The full text of the Waiver 
Request and comments will be available for inspection and duplication during regular business hours in 
the FCC Reference Information Center (RIC) of the Consumer and Governmental Affairs Bureau, Federal 
Communications Commission, 445 12 th Street, S.W., Room CY-A257, Washington. DC 20554. Copies 
may be purchased from the Commission's duplicating contractor, Best Copy and Printing, Inc. (BCP1), 
Portals II, 445 I2 ,h Street, S.W., Room CY-B402, Washington, DC 20554. Customers may contact BCPI 
through its web site, http://www.bcpiweb.com, by email at fcc@bcpiweb.com, by phone at (202) 488- 
5300 or (800) 378-3160, or by facsimile at (202) 488-5563. For further information regarding the public 
reference file for this waiver request, contact Lisa W illiams, RIC, (202) 418-1352. 

Because of the policy implications and potential impact of this proceeding on persons not party to 
these Applications, it is in the public interest to treat this case as a permit-but-disclose proceeding under 
the ex parte rules. See Sections 1.1200(a) and 1.1206 of the Commission's rules, 47 C.F.R. §§ 1.1200(a) 
and 1.1206. Therefore, subsequent to the release of this Public Notice, ex parte presentations that are 
made with respect to the issues involved in the subject waiver request will be allowed, but must be 
disclosed in accordance with the requirements of Section 1.1206(b) of the Commission's rules, 47 C.F.R. 

§ 1.1206(b). 
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People with Disabilities: To request materials in accessible formats for people with disabilities 
(braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the 
Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty). 

For further information, contact Mr. David Siehl of the Policy and Licensing Division, Public 
Safety and Homeland Security Bureau at (202) 418-1313 (voice), (202) 418-7233 (tty), or via e-mail to 
David.Siehl@fcc.gov. 

By the Deputy Chief, Public Safety’ and Homeland Security Bureau. 

- FCC - 
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DA 12-1178 


Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

Siembra Fertil P.R. Inc. ) File No.: EB-FIELDSCR-12-00001328 

Licensee of Station WJDZ(FM) ) NAL/Acct. No.: 201232680004 

Pastillo, Puerto Rico ) FRN: 0016447872 

Facility ID#: 83299 ) 

) 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


Adopted: July 26, 2012 Released: July 26, 2012 

By the Resident Agent, San Juan Office, South Central Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (NAL), we find that Siembra 
Fertil P.R. Inc. (Siembra), licensee of Station WJDZ(FM), located in Pastillo, Puerto Rico, apparently 
willfully and repeatedly violated Section 73.1125(a) of the Commission’s rules (Rules) 1 by failing to staff 
fully Station WJDZ’s main studio during normal business hours. We conclude that Siembra is apparently 
liable for a forfeiture in the amount of seven thousand dollars ($7,000). In addition, no later than thirty (30) 
calendar days from the date of this NAL, we direct Siembra to submit a statement signed under penalty of 
peijury that it is maintaining a full-time management and staff presence at Station WJDZ’s main studio. 

II. BACKGROUND 

2. On March 1, 2012, an agent from the Enforcement Bureau’s San Juan Office (San Juan 
Office) attempted to inspect Station WJDZ’s main studio at 11:31 A.M. and found the main studio 
unattended. The agent telephoned the station's manager, who stated a technician would be able to meet him 
at the main studio at 1:30 P.M. The agent returned to the main studio at 1:25 P.M. and conducted the 
inspection with the technician. The technician stated that he is the only person who works at the main 
studio, as the station manager works in Toa Baja, Puerto Rico, a location more than an hour and a half drive 
from the main studio. He also stated that his hours are 6:00 A.M. to 11:30 A.M. and 12:30 P.M. to 3:00 
P.M.. Monday to Friday. 

3. On March 5, 2012, an agent from the San Juan Office attempted to inspect Station 
WJDZ’s main studio at 12:05 P.M. and 2:00 P.M., but found the station unattended and locked. The 
agent returned on March 7 and 16, 2012 at 10:15 A.M. and 2:02 P.M. respectively, and again found the 
station unattended and locked. 

III. DISCUSSION 

4. Section 503(b) of the Communications Act of 1934, as amended (Act) provides that any 
person who willfully or repeatedly fails to comply substantially with the terms and conditions of any license. 


1 47C.F.R. § 17.57. 
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or willfully or repeatedly fails to comply with any of the provisions of the Act or of any rule, regulation, or 
order issued by the Commission thereunder, shall be liable for a forfeiture penalty. 2 Section 312( fX 1) of the 
Act defines “willful” as the “conscious and deliberate commission or omission of [any] act, irrespective of 
any intent to violate” the law. 3 The legislative history to Section 312( f>( 1) of the Act clarifies that this 
definition of willful applies to both Sections 312 and 503(b) of the Act, 4 and the Commission has so 
interpreted the term in the Section 503(b) context. 5 The Commission may also assess a forfeiture for 
violations that are merely repeated, and not willful. 6 The term “repeated” means the commission or 
omission of such act more than once or for more than one day. 7 

A. Failure to Maintain Management and Staff Presence at Station WJDZ Main Studio 

5. Section 73.1125(a) of the Rules requires broadcast stations to maintain a main studio. 1 

The Commission has interpreted Section 73.1125 (also known as the Main Studio Rule) to require, among 
other things, that a licensee maintain a “meaningful management and staff presence” at its main studio. 9 
Specifically, the Commission has found that a main studio “must, at a minimum, maintain full-time 
managerial and full-time staff personnel.” 10 Although management personnel need not be “chained to their 
desks” during normal business hours, they must “report to work at the main studio on a daily basis, spend 
a substantial amount of time there and... use the studio as a ‘home base.’” 11 On March I, 2012, an agent 
from the San Juan Office found Station WJDZ’s main studio unattended in the morning. The agent 
interviewed a technician later in the day, who claimed he is the only person who works at the main studio, 


2 47 U.S.C. § 503(b). 

- 47U.S.C. §312(0(1). 

4 H.R. Rep. No. 97-765. 97* Cong. 2d Sess. 51 (1982) (“This provision [inserted in Section 312] defines the terms 
‘willful* and 'repeated* for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 
.... As defincdf.]... ‘willful* means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law’. ‘Repeated* means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous* would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify' the language in Sections 312 and 503. and are consistent with 
the Commission’s application of those terms ....”). 

5 See, e.g.. Application for Review of Southern California Broadcasting Co., Memorandum Opinion and Order, 6 
FCC Red 4387. 4388 (1991), recons, denied, 7 FCC Red 3454 (1992). 

6 See, e g.. Callais Cablevision , Inc.. Notice of Apparent Liability for Monetary Forfeiture. 16 FCC Red 1359. 1362, 
para. 10 (2001) ( Callais Cablevision, Inc.) (proposing a forfeiture for, inter alia, a cable television operator’s 
repeated signal leakage). 

7 Section 312(0(2) of the Act. 47 U.S.C. § 312(0(2), which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act, prov ides that “|l]he term repeated*, when used with reference to the 
commission or omission of any act, means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.” See Callais Cablevision. Inc.. 16 FCC Red at 1362. 

*47 C.F.R. § 73.1125. 

9 Amendment of Sections 73.1125 and 73.1130 of the Commission's Rules, the Main Studio and Program 
Origination Rules for Radio and Television Broadcast Stations , Memorandum Opinion and Order, 3 FCC Red 5024. 
5026 (1988) ( Main Studio and Program Origination Rules), erratum issued, 3 FCC Red 5717 (1988) (correcting 
language in n.29). 

10 See Jones Eastern of the Outer Banks. Inc., Memorandum Opinion and Order, 6 FCC Red 3615, 3616 & n.2 

(1991) (noting that, “This is not to say that the same staff person and manager must be assigned full-time to the main 
studio. Rather, there must be management and staff presence on a tull-time basis during normal business hours to be 
considered ‘meaningful.*”), clarified. 1 FCC Red 6800 (1992) (Jones Eastern II). See also Birach Broadcasting 
Corf>oration , Notice of Apparent Liability. 25 FCC Red 2635 (Enf. Bur. 2010). 

"Jones Eastern II. 7 FCC Red at 6802. 
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as his supervisor worked at another distant location. On March 5, 7, and 16, 2012, an agent from the San 
Juan Office attempted to inspect Station WJDZ’s main studio during the hours when it is allegedly staffed 
and found the main studio unattended and locked. Thus, based on the evidence before us, we find that 
Siembra apparently willfully and repeatedly violated Section 73.1125(a) of the Rules by failing to 
maintain a full-time managerial and staff presence at Station WJDZ's main studio. 

B. Proposed Forfeiture and Reporting Requirement 

6. Pursuant to the Commission’s Forfeiture Policy> Statement and Section 1.80 of the Rules, 
the base forfeiture amount for violation of a main studio rule is $7,000.' 2 In assessing the monetary 
forfeiture amount, we must also take into account the statutory factors set forth in Section 503(b)(2)(E) of 
the Act, which include the nature, circumstances, extent, and gravity of the violations, and with respect to 
the violator, the degree of culpability, and history of prior offenses, ability to pay, and other such matters as 
justice may require. 13 Applying the Forfeiture Policy Statement , Section 1.80 of the Rules, and the statutory 
factors to the instant case, we conclude that Siembra is apparently liable for a forfeiture in the amount of 
$7,000. 


7. We direct Siembra to submit a written statement, pursuant to Section 1.16 of the Rules, 14 
signed under penalty of perjury that the licensee is maintaining a lull-time management and staff presence at 
the Station WJDZ main studio. This statement must be provided to the San Juan Office at the address listed 
in paragraph 13 within thirty (30) calendar days of the release date of this NAL. 

IV. ORDERING CLAUSES 

8. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204, 0.311,0.314 and 1.80 of the Commission’s rules. 
Siembra Fertil PR. Inc.is hereby NOTIFIED of this APPARENT LIABILITY FOR A FORFEITURE 
in the amount of seven thousand dollars ($7,000) for violations of Section 73.1125(a) of the 
Commission’s rules. 15 

9. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission’s rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Siembra Fertil PR. Inc. SHALL PAY the full amount of the proposed forfeiture or SHALL FILE a 
written statement seeking reduction or cancellation of the proposed forfeiture. 

10. IT IS FURTHER ORDERED that Siembra Fertil P R. Inc. SHALL SUBMIT a 
statement as described in paragraph 7 to the San Juan Office within thirty (30) calendar days of the release 
date of this Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission, Enforcement Bureau, South Central Region, San Juan Office, U.S. Federal 
Building, Room 762, Hato Rey, PR 00918. Siembra Fertil P.R. Inc. shall also e-mail the written statement 
to SCR-Response@fcc.gov. 


12 7 he Commission s Forfeiture Policy' Statement and Amendment of Section I.SO of the Rules to Incorporate the 
Forfeiture Guidelines , Report and Order, 12 FCC Red 17087 (1997) (Forfeiture Policy' Statement), recons, denied , 
15 FCC Red 303 (1999); 47 C.F.R. §1.80. 

13 47 U.S.C. § 503(b)(2KE). 

14 47 C.F.R. $ 1.16. 

47 U.S.C. jj 503(b): 47 C.F.R. §§ 0.111, 0.204. 0.311. 0.314. 1.80, 73.1125(a). 
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11. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Siembra Fertil P.R. 
Inc. will also send electronic notification on the date said payment is made to SCR-Responsegfcc.gov . 
Regardless of the form of payment, a completed FCC Form 159 (Remittance Advice) must be 
submitted. 16 When completing the FCC Form 159, enter the Account Number in block number 23 A (call 
sign/other ID) and enter the letters “FORF" in block number 24A (payment type code). Below are 
additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis. MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004. receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis. MO 
63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street. S.W., Room 1- 
A625, Washington, D.C. 20554. 17 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNOUlRIES@fcc.gov . 

13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.80(0(3) and 1.16 of the Rules. 18 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, South Central Region, San Juan Office, U.S. Federal Building, Room 
762, Halo Rey. PR 00918 and include the NAL/Acct. No. referenced in the caption. Siembra San Eladio, 
Inc. also shall e-mail the written response to SCR-Response@fcc.gov . 

14. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner's current financial status. 
Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 


16 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://\vww.fcc.gov/Forms/Form 159/159.pdf. 

” See 47 C.F.R. § 1.1914. 

"47C.F.R. §§ 1.16, 1.80(0(3). 


8249 




Federal Communications Commission 


DA 12-1178 


15. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and First Class Mail, to 
Sicmbra Fertil P.R. Inc. at PO Box 50101, Toa Baja, PR 00778. 


FEDERAL COMMUNICATIONS COMMISSION 


William Berry 
Resident Agent 
San Juan Office 
South Central Region 
Enforcement Bureau 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

OHIO, STATE OF ) File No. 0005005421 

) 

Request for Waiver of the 800 MHz Inter-category ) 

Sharing Freeze and the Wave 4 Application ) 

Freeze ) 

ORDER 


Adopted: July 25,2012 Released: July 25,2012 

By the Deputy Chief, Policy and Licensing Division. Public Safety and Homeland Security Bureau: 

I. INTRODUCTION 

1. In this Order . we address the above-captioned application and waiver requests filed by the 
State of Ohio (Ohio) relating to its proposal to make use of two 800 MHz Specialized Mobile Radio 
(SMR) frequencies at a site in Canton, Ohio. 1 Ohio requests a waiver of the 800 MHz inter-category 
sharing freeze to operate on 800 MHz SMR frequencies 859.5875 MHz and 860.5875 MHz. 2 Ohio also 
seeks a waiver of the Wave 4 application freeze to implement its proposal. 3 For the reasons stated below, 
we deny Ohio’s request for a waiver of the inter-category sharing freeze, but, on our own motion, we 
grant Ohio a waiver of Section 90.617(d) 4 of the Commission's rules and also grant Ohio's request for 
waiver of the Wave 4 application freeze, subject to certain conditions. 

II. BACKGROUND 

2. Ohio currently operates a statewide 800 MHz Multi-Agency Radio Communications System 
(MARCS), which includes over 200 sites and 48,000 radio units used by over 700 local, state and federal 
agencies. 5 This system is used to improve interoperability’ between public safety entities in the event of 
an emergency. 6 According to Ohio, the city of North Canton has requested permission to join MARCS to 


1 See FCC File No. 0005005421 (filed Dec. 27, 2011 and amended June 18, 2012). 

2 See Letter dated July 7, 2011, from Darryl L. Anderson. Ohio Office of Information Technology, to the Federal 
Communications Commission Public Safety and Homeland Security Bureau (Inter-category Sharing Waiver 
Request). 

3 See FCC File No. 0005005421 (amended June 18, 2012) at Letter dated May 18, 2012. from Darry l L. Anderson, 
Ohio Office of Information Technology, to the Federal Communications Commission Public Safety and Homeland 
Security Bureau (Application Freeze W aiver Request). 

4 47 C.F.R. § 90.617(d). 

5 Inter-category Sharing Waiver Request at 1. 

6 Id. 
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“enhance their daily operational capabilities as well as [to] improve interoperability with the State and 
surrounding local agencies.” 7 Even though the additional load to MARCS would only be 150-200 radios, 
Ohio indicates that it conducted an evaluation of the North Canton region and found that MARCS is at 
present operating near maximum capacity in the area. 8 Therefore, if North Canton were to join MARCS 
currently, the system would become “dangerously overloaded” and there would be “potentially serious 
adverse effects on public safety operational and interoperable communications.” 9 

3. As a result, Ohio states it requires more capacity in the form of additional radio frequencies 
in order to allow North Canton to join MARCS. 10 Ohio claims, however, that no frequencies in the 
Public Safety Pool are available due to “numerous existing 800 MHz systems already operating in the 
area.” 11 To alleviate the channel shortage, Staley Technologies, Inc., a service provider in the North 
Canton area, has offered to donate two SMR frequency pairs to allow Ohio to expand MARCS to include 
North Canton. 12 Ohio, however, needs a waiver of the eligibility requirements established by the 
Commission to license channels from the SMR category. 13 Absent such a waiver, Ohio, a public safety 
entity, is ineligible to license these channels. 

4. Ohio seeks to license the SMR frequency pairs under the criteria established for inter¬ 
category sharing whereby the Commission allows an applicant to license channels outside its pool 
category, provided that the applicant demonstrates that no channels are available for licensing in the pool 
category for which it is eligible. 14 The Wireless Telecommunications Bureau, however, has placed a 
freeze on the filing of new applications for inter-category sharing. 5 Ohio seeks a waiver of the freeze. 

5. In support of its waiver request. Ohio includes a letter from a frequency coordinator 
certifying that no Public Safety Pool frequencies are available for the proposed operation in Canton. 16 
Ohio also includes a letter of support from the 800 MHz Regional Planning Committee for Region 33. 17 


I Id 

8 Id 

9 Id 
]0 Id 

II Id at 3. 

i_ See Letter dated August 1,2011. from Kerry Staley. Staley Technologies, Inc., to Federal Communications 
Commission (relinquishing two frequencies to Ohio, 859.5875 and 860.5875 MHz). 

13 The Pl.MR frequencies in the 800 MHz band are divided into the following categories: (1) Specialized Mobile 
Radio (SMR), (2) Public Safety, (3) Business, (4) Industrial/Land Transportation (1/LT) and (5) General. See 47 
C.F.R. §§90.615, 90.617. 

14 See 47 C.F.R. §90.621(e). 

15 Inter-category Sharing Waiver Request at 1. See also Inter-Category Sharing of Private Mobile Radio 
Frequencies in the 806-821/851-866 MHz Bands, Order , 10 FCC Red 7350, offd on recon., 11 FCC Red 1452 
(WTB 1995). 

16 See Letter dated June 12, 2012, from Judy Stone, Association of Public-Safety Communications Officials. Inc. 
(APCO), to the Federal Communications Commission (APCO Concurrence): see also APCO Frequency Search 
Results attached to FCC File No. 0005005421. 


8252 




Federal Communications Commission 


DA 12-1179 


6. Ohio also seeks a waiver of the freeze the Public Safety and Homeland Security Bureau 
(PSHSB) imposed on new applications along the Canadian border. 18 PSHSB froze the filing of new 
applications in the National Public Safety Planning Advisory Committee fNPSPAC) regions along the 
Canadian border to preserve the spectral landscape while reconfiguration of the 800 MHz band 
progresses. 19 In support of its request for waiver of the application freeze, Ohio includes a letter from the 
800 MHz Transition Administrator (TA) stating that Ohio's application will not affect band 
reconfiguration along the border with Canada. 20 

7. Finally, Ohio's proposed operation on the two SMR frequency pairs at the Canton site would 
impermissibly short-space “numerous" Sprint Nextel Corporation (Sprint) SMR sites. 21 As a result, Ohio 
requires either (1) a waiver of the Commission's short spacing rules 22 or (2) Sprint’s concurrence to the 
proposed short-spacing. 23 Sprint concurs in a letter attached to Ohio’s application provided Ohio (1) 
notifies Sprint 60 days prior to activating the new channels 24 and (2) submits an updated 800 MHz 
Expansion Band Election Form to the TA reflecting the new call sign for the subject frequencies." 5 


(Continued from previous page) - 

17 See Letter dated July 8, 20 IK from Paul M. Maser, Region 33 (Ohio) 800 MHz Planning Committee, to the 
State of Ohio. 

18 Application Freeze Waiver Request at 1. 

19 See Public Safety and Homeland Security Bureau Extends 800 MHz Application Freeze for W ave 4 Border Area 
NPSPAC and Non-NPSAPC Licensees Along the U.S.-Canada Border. Public Sotice. 27 FCC Red 4037 (PSHSB 
2012) ( Canada Border Freeze PS'). 

10 See Letter dated October 21. 2011 from Brett Haan. 800 MHz Transition Administrator, to the Stale of Ohio 
(TA Concurrence). 

21 See Letter dated December 20, 2011. from Robin J. Cohen. Sprint Nextel to the Federal Communications 
Commission (Sprint Letter). Sprint states that it “is the Economic Area (FA) licensee for FA 51, 52. and 55, Block 
R, which includes these frequencies south of the Canton. Ohio area in the non-Canadian border region covered by 
these EAs." Id. at 1. 

22 Section 90.62 l(bR4) provides that applicants for facilities located at distances less than those prescribed in the 
short-spacing table must request a waiver and submit with the waiver request an interference analysis showing that 
existing co-channel stations will receive the same or greater interference protection than that provided in the table. 
47 C.F.R. § 90.621(b)(4). 

23 The separation between co-channel systems may be less than the separation specified in the short-spacing table if 
an applicant submits with its application letters of concurrence indicating that the applicant and each short-spaced 
co-channel licensee agree to accept any interference resulting from the reduced separation. 47 C.F.R. 

S 90.621(b)(5). 

24 See Sprint Letter at 1-2. 

2 ' See id. at 2. SMR frequency 860.5875 MHz is located in the Expansion Band (815-816 MHz/860-861 MHz). 

As part of 800 MHz rebanding, public safety entities could elect to remain in the Expansion Band or relocate 
below 815 MHz. See Public Safety and Homeland Security Bureau Clarifies the Rights of 800 MHz Public Safety 
Licensees Electing to Remain in the 800 MHz Expansion Band. Public Sotice, 22 FCC Red 6803 (PSHSB 2007). 
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III. DISCUSSION 

8. As an initial matter, we note that Section 90.621(e) of the Commission’s rules 26 does not 
permit inter-category sharing of SMR frequencies. 27 Therefore we deny Ohio’s request for waiver of the 
freeze on inter-category sharing. 28 On our own motion, however, we treat Ohio’s filing as a request for 
waiver of the SMR eligibility rule in Section 90.617(d)/ 9 

9. To obtain a waiver of the Commission’s rules, a petitioner must demonstrate either that: (i) 
the underlying purpose of the rule(s) would not be served or would be frustrated by application to the 
instant case, and where a grant of the requested waiver would be in the public interest; 30 or (ii) in view of 
unique or unusual factual circumstances of the instant case, application of the rule(s) would be 
inequitable, unduly burdensome or contrary to the public interest, or the applicant has no reasonable 
alternative. 31 An applicant seeking a waiver faces a high hurdle and must plead with particularity the 
facts and circumstances that warrant a waiver. 32 

10. We find that the underlying purpose of Section 90.617(d) of the Commission's rules would 
not be served by strict application of the rule here. Section 90.617(d) specifically states that the channels 
listed in that subsection are available only to applicants in the SMR category. The waiver sought by 
Ohio would enable it to use SMR spectrum to improve public safety communications. When the 
Commission adopted Section 90.617(d) of the Rules, “it sought to avoid a potential scarcity of radio 
frequencies for Private Land Mobile Radio (PLMR) use by stopping the then prevailing practice of 
incorporating Business and I/LT channels into SMR systems.” 33 

11. Here, however, a public safety licensee seeks to gain access to a channel in the SMR 
category where no public safety channels are available. Under similar circumstances, the Wireless 
Telecommunications Bureau previously granted Ohio a waiver of the General Category freeze. Section 
90.617(d). and other rules, to license SMR spectrum that was essential to MARCS’ implementation at the 
time. 34 Further, we note that Staley Technologies and Sprint, the EA licensee, have both agreed to 


2f1 47 C.F.R. § 90.621(c) (‘THrcquencies in the 809-817/854-862 MHz bands listed as available for eligibles in the 
Public Safety and Business/IndustriaI/Land Transportation Categories are available for inter-category sharing''). 

27 Under Section 90.617(d) Ohio's requested channels are part of the SMR Category available after January' 21, 
2005. for site-based licensing. 47 C.F.R. § 90.617(d) Table 4B. 

28 See American Electric Power Service. Memorandum Opinion and Order. 22 FCC Red 4176, 41791 7 (WTB 
2007) (deny ing, without prejudice, applicant's request for waiver of the intercategory sharing freeze to license an 
SMR frequency because Section 90.621(e) does not apply to SMR spectrum). 

29 47 C.F.R. §90.617(d). 

30 See 47 C.F.R. § l.925(b)(3)(i). 

31 See 47 C.F.R. § 1.925(b)(3>(ii). 

52 See W.4JT Radio v. FCC. 413 F.2d 1 153. 1157 (D.C. Cir. 1969) ( citing Rio Grande Family Radio Fellowship, 
Inc. v. FCC, 406 F.2d 664 (D.C. Cir. 1968)). 

33 See Metropolitan Transit Authority of Harris County, Texas, Order , 20 FCC Red 12011, 12012 *f 4 (WTB 
2005). 

34 See State of Ohio, Memorandum Opinion and Order , 17 FCC Red 439 (WTB 2002). The General Category 
freeze was intended to prevent the filing of new applications for channels in order to preserve the licensing 
landscape of the General Category spectrum so that the Commission could implement its new licensing approach 
(continued....) 
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accommodate Ohio’s proposed operations. 35 Thus, a waiver of Section 90.617(d) of the Commission’s 
rules does not undermine the underlying purpose of the SMR eligibility rules. 

12. We also find that granting the waiver would be in the public interest. Ohio, a public safety 
entity, has demonstrated that there are no 800 MHz public safety channels available for its use, but that it 
has identified two SMR frequencies that could be used at its proposed site in Canton, Ohio. 36 In support 
of its contention regarding lack of an available public safety channel, Ohio includes letters from APCO 
and the 800 MHz Regional Planning Committee for Region 33. 37 Ohio claims that MARCS is operating 
near maximum capacity in the North Canton region and that the two SMR frequencies are necessary to 
provide improved public safety services there. 38 

13. Ohio has also met the standards for grant of a waiver of the Wave 4 application freeze to 
enable Ohio to make use of the SMR channels within the Canada border region. The Wave 4 application 
freeze was established to maintain a stable spectrum environment during 800 MHz rebanding and to 
minimize adverse effects on incumbent public safety licensees that demonstrate a legitimate need for an 
exception to the freeze. 39 Ohio seeks to address capacity constraints by making use of these SMR 
channels. We are mindful of the operational needs of public safety licensees during 800 MHz rebanding 
and that denial of Ohio’s waiver request could unduly delay Ohio and North Canton’s system 
implementation plans. 40 Further, the TA concurs that Ohio’s proposal will not impact 800 MHz 
rebanding 41 Accordingly, we grant Ohio’s request for waiver of the Wave 4 application freeze. 

14. Finally, we find that Ohio does not require a waiver of the Commission’s '‘interleaved 
spectrum Orders.” As part of rebanding, spectrum vacated by licensees relocating to the Enhanced SMR 
(ESMR) band above 817/862 MHz will become available to public safety and critical infrastructure 
industry entities. 42 We analyzed Ohio’s request and determined that its use of the subject SMR 

(Continued from previous page)- 

for the spectrum effectively. Id. at 448-49 m v 18. We also note that Sprint filed a Petition for Stay and Reconsideration 
of the Ohio Order. On July 24. 2012, Sprint withdrew its Petition for Reconsideration of this Order and noted that 
the Stay Request was dismissed in April 2002. See Sprint Nextel Request for Withdrawal of Petition for 
Reconsideration (dated July 24, 2012) re WPVR872. 

35 See, e.g.. County of Mecklenburg, Memorandum Opinion and Order , 17 FCC Red 15608. 15611-12 9-10 

(WTB 2002) (granting a public safety licensee a waiver of the General Category freeze. Section 90.617(d) and 
other rules, to permit public safety agency’s licensing of SMR spectrum in light of the EA licensee’s support). 

34 Frequency 859.5875 MHz is located in the 800 MHz Interleaved Band and frequency 860.5875 MHz is located 
in the 800 MHz Expansion Band. The Interleaved Band consists of the 809-815 MHz/854-860 MHz segment and 
the Expansion Band consists of the 815-816 MHz/860-861 MHz segment of the 800 MHz band. See Improving 
Public Safety Communications in the 800 MHz Band, Report and Order. WT Docket No. 02-55, 19 FCC Red 
14969. 15053-54 154-156(2004). 

37 See APCO Concurrence. 

3 * See Inter-category' Sharing Waiver Request at 1. 

3g See Canada Border Freeze PN. 

40 See County of Tompkins. New York. Order , 22 FCC Red 10215 (PSHSB 2007): County of Tuscarawas, Ohio. 
Order. 22 FCC Red 1717 (PSHSB 2007). 

41 

See TA Concurrence. 

42 See 47C.F.R. ji 90.617(g). 
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frequencies will result in only a cie minimis extension of Staley Technologies’ currently licensed 
interference contour on the requested frequencies. 43 Therefore, we conclude that Ohio’s use of these 
SMR frequencies will have no significant effect on the future availability of vacated spectrum to other 
public safety eligible entities. 

15. Conditions. As noted above. Sprint conditions its short-spacing concurrence on (1) Ohio 
providing Sprint 60-day notice prior to commencing operations on the SMR channels and (2) Ohio 
submitting an updated election form to the TA. 44 We agree that the conditions should be imposed. First, 
it is reasonable to require Ohio to provide Sprint with 60 days notice prior to commencing operations on 
the SMR channels at issue in order for Sprint to take all necessary precautions to avoid interference. 
Second, Sprint notes that, on December 1, 2011, Ohio submitted an 800 MHz Expansion Band Election 
Form to the TA, 45 and that the TA required Ohio to resubmit the form updating the new call sign when it 
is issued. 46 Consequently, we also condition Ohio's grant on it updating its Expansion Band election 
form with the TA. 

IV. ORDERING CLAUSES 

16. For the reasons discussed herein, IT IS ORDERED that, pursuant to Section 4(i) of the 
Communications Act of 1934, as amended, 47 U.S.C. § 154(i) and Section 1.925 of the Commission’s 
Rules, 47 C.F.R. §§ 1.925, the State of Ohio’s request for waiver of the freeze on inter-category sharing 
dated December 27, 2011 IS DENIED to the extent Ohio seeks relief under Section 90.621. 

17. IT IS FURTHER ORDERED that, pursuant to Section 4(i) of the Communications Act of 
1934, as amended, 47 U.S.C. § 154(i) and Sections 1.925 and 90.617(d) of the Commission’s Rules, 47 
C.F.R. §§ 1.925 and 90.617(d), the State of Ohio’s waiver request of the Wave 4 application freeze IS 
GRANTED WITH CONDITIONS outlined in Paragraph 15. 

18. IT IS FURTHER ORDERED that the State of Ohio's application, FCC File No. 0005005421, 
SHALL BE PROCESSED in accordance with this Order. 

19. This action is taken under delegated authority' pursuant to Sections 0.191 and 0.392 of the 
Commission's Rules, 47 C.F.R. §§ 0.191,0.392. 

FEDERAL COMMUNICATIONS COMMISSION 


Michael J. Wilhelm 
Deputy Chief 

Policy and Licensing Division 

Public Safety and Homeland Security Bureau 


43 W f e compared the 22 dBu F(50,10) contour of Ohio's proposed operation to the 22 dBu F(50,10) contour of 
Staley Technologies' Station WPEF809. The contour of Station WPEF809 was calculated using a maximum ERP 
of 1000 watts. 

44 See Sprint Letter at 1-2. 

45 See id. at 2 n.2. 

46 See id. 
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Released: July 24,2012 


CONSUMER AND GOVERNMENTAL AFFAIRS BUREAU SEEKS COMMENT ON PETITION 
FOR EXPEDITED DECLARATORY RULING FROM GROUPME, INC. 

CG Docket No. 02-278 


Comment Date: August 30,2012 
Reply Comment Date: September 10, 2012 

With this Public Notice, we seek comment on a Petition for Declaratory ruling filed by GroupMe, 
Inc./Skype Communications S.A.R.L. (GroupMe) 1 seeking clarification of two issues arising under the 
Telephone Consumer Protection Act (TCPA) 2 and Section 64.1200 of the Commission's rules. 3 First, 
GroupMe asks the Commission to clarify the meaning of the terms “automatic telephone dialing system” 
(ATDS) and “capacity.” as used in 47 L.S.C. § 227(a)( 1 ). 4 Second, GroupMe asks the Commission to 
clarify that “for non-telemarketing, informational calls or text messages to wireless numbers, which can 
permissibly be made using an ATDS under the TCPA with the called party's oral prior express consent, 
the caller can rely on a representation from an intermediary that they have obtained the requisite consent 
from the called party.” 3 GroupMe claims that these clarifications are needed to address the status of these 
technologies and services under the statute and implementing regulations. 6 

According to its petition, GroupMe provides a free group text messaging service for groups of up 
to 25 members. 7 GroupMe allows users to communicate either over their standard text messaging service 
or by using the GroupMe app, which uses a data connection and avoids texting fees. 8 


1 See GroupMe, Inc., Petition for Expedited Declaratory Ruling and Clarification, CG Docket No. 02-278 (filed 
Mar. 1, 2012) (Petition) (noting that several companies including GroupMe are the subject of class action lawsuits 
based on the TCPA's definition of autodialer and classifications of group text-based services): see also Letters from 
Ronald W. Del Sesto. Jr., Counsel for GroupMe, Inc., to Marlene H. Dortch. Secretary , Federal Communications 
Commission (filed July 18 and 20. 2012). 

: Codified as 47 U.S.C. § 227. 

5 47 C.F.R. $ 64.1200. 

4 Petition at 14. 

’ Id. at 18. 

6 Id at 1. 

1 Id. at 5. 

' Id at 4. 
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Pursuant to sections 1.415 and 1.419 of the Commission’s rules, 9 interested parties may file 
comments and reply comments on or before the respective dates indicated on the first page of this Notice. 
Comments may be filed using the Commission’s Electronic Comment Filing System (ECFS). See 
Electronic Filing of Documents in Rulemaking Proceedings , 63 FR 24121 (1998). 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the 
ECFS: http://fiallfoss.fcc.gov/ecfs2/ . 

■ Paper Filers: Parties who choose to file by paper must file an original and one copy of each 
filing. 

■ Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by 
first-class or overnight U.S. Postal Service mail. All filings must be addressed to the 
Commission’s Secretary, Office of the Secretary, Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission's Secretary must 
be delivered to FCC Headquarters at 445 12 ,h St., SW, Room TW-A325, Washington, DC 
20554. The filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries must be held together 
with rubber bands or fasteners. Any envelopes and boxes must be disposed of before 
entering the building. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) 
must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 

■ U.S. Postal Service first-class. Express, and Priority' mail must be addressed to 445 12 th 
Street, SW, Washington DC 20554. 

People with Disabilities: To request materials in accessible formats for people with disabilities (braille, 
large print, electronic files, audio format), send an e-mail to fcc504ffTcc.gov or call the Consumer & 
Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty). 

The proceeding this Notice initiates shall be treated as a “permit-but-disclose" proceeding in 
accordance with the Commission’s ex parte rules. 10 Persons making ex parte presentations must file a 
copy of any written presentation or a memorandum summarizing any oral presentation within two 
business days after the presentation (unless a different deadline applicable to the Sunshine period applies). 
Persons making oral ex parte presentations are reminded that memoranda summarizing the presentation 
must (1) list all persons attending or otherwise participating in the meeting at which the ex parte 
presentation was made, and (2) summarize all data presented and arguments made during the 
presentation. If the presentation consisted in whole or in part of the presentation of data or arguments 
already reflected in the presenter’s written comments, memoranda or other filings in the proceeding, the 
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or 
other filings (specifying the relevant page and/or paragraph numbers where such data or arguments can be 
found) in lieu of summarizing them in the memorandum. Documents shown or given to Commission 

9 47 C.F.R. §§ 1.415, 1.419. 

10 47 C.F.R. 1.1200 etseq. 
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staff during ex parte meetings are deemed to be written ex parte presentations and must be filed 
consistent with rule 1.1206(b). In proceedings governed by rule 1.49(f) or for which the Commission has 
made available a method of electronic filing, written ex parte presentations and memoranda summarizing 
oral ex parte presentations, and all attachments thereto, must be filed through the electronic comment 
filing system available for that proceeding, and must be filed in their native format (e g., .doc, .xml, .ppt, 
searchable .pdf). Participants in this proceeding should familiarize themselves with the Commission's ex 
parte rules. 

FOR FURTHER INFORMATION CONTACT: B. Lynn Follansbee Ratnavale, Consumer and 
Governmental Affairs Bureau, Federal Communications Commission, 202-418-1514, and 
lvnn.ratnavale@fcc.gov . 

-FCC- 
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Release Date: July 25,2012 


WIRELINE COMPETITION BUREAU SEEKS COMMENT ON 
W1NDSTREAM COMMUNICATIONS PETITION FOR WAIVER OF CERTAIN 
HIGH-COST UNIVERSAL SERVICE RULES 


WC Docket Nos. 10-90, 05-337 


Comment Date: August 24,2012 
Reply Comment Date: September 10, 2012 

The Wireline Competition Bureau seeks comment on a petition filed by Windstream 
Communications for a waiver of certain portions of section 54.312(b) of the Commission's rules, which, 
among other things, provides that a recipient of Connect America Fund Phase I incremental support must 
deploy broadband to one unserved location, as shown on the then-current National Broadband Map, for 
every $775 of incremental support the recipient accepts. 1 First, Windstream seeks a waiver of the 
requirement to connect to one unserved location for every $775 in incremental support it receives. 2 
Second, Windstream seeks a waiver so that it might use Connect America Fund Phase 1 incremental 
support to deploy second-mile fiber. 3 

Pursuant to sections 1.415 and 1.419 of the Commission's rules, interested parties may file 
comments or reply comments on or before the dates indicated above. 4 Comments may be filed using the 
Commission's Electronic Comment Filing System (ECFS). 5 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the 

ECFS: http:/ fial 1 foss.fee.go v/ecfs2/ . 


1 Windstream Election and Petition for Waiver. WC Docket No. 10-90 et al. (filed July 24, 2012) (Petition): see also 
Connect America Fund et al.. WC Docket No. 10-90 et al.. Report and Order and Further Notice of Proposed 
Rulemaking. 26 FCC Red 17663 (2011) (USFICC Transformation Order and FSPRKf): pets, for review pending 
sub nom. In re: FCC 11-161. No. 11-9900 (10th Cir. filed Dec. 18, 2011); 47 C.F.R. § 54.312(b). 

2 Petition at 11. 

3 Petition at 12. 

4 47 C.F.R. §§ 1.415, 1.419. 

5 See Electronic Filing of Documents in Rulemaking Proceedings . GC Docket No. 97-113, Report and Order. 13 
FCC Red 11322(1998). 
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■ Paper Filers: Parties who choose to file by paper must file an original and one copy of each 
filing. If more than one docket or rulemaking number appears in the caption of this proceeding, 
filers must submit two additional copies for each additional docket or rulemaking number. 

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission's Secretary, 
Office of the Secretary, Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary must be 
delivered to FCC Headquarters at 445 12* St., SW, Room TW-A325. Washington, DC 20554. 

The filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries must be held together with rubber 
bands or fasteners. Any envelopes and boxes must be disposed of before entering the building. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must 
be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 

■ U.S. Postal Service first-class. Express, and Priority mail must be addressed to 445 12 ,h Street, 
SW, Washington DC 20554. 

People with Disabilities: To request materials in accessible formats for people with disabilities 
(Braille, large print, electronic files, audio format), send an e-mail to fcc504Wfcc.gov or call the 
Consumer & Governmental Affairs Bureau at (202) 418-0530 (voice), (202) 418-0432 (tty). 

In addition, one copy of each pleading must be sent to each of the following: 

(1) Joseph C. Cavender, Telecommunications Access Policy Division, Wireline Competition Bureau, 445 
12th Street, S.W., Room 5-B431, Washington, D.C. 20554; e-mail: Joseph.Cavender@fcc.gov; and 

(2) Charles Tyler, Telecommunications Access Policy Division, Wireline Competition Bureau, 445 12th 
Street, S.W., Room 5-A452, Washington, D.C. 20554; e-mail: Charles.Tyler@fcc.gov. 

The proceeding this Notice initiates shall be treated as a “permit-but-disclose” proceeding in 
accordance with the Commission’s ex parte rules. 6 Persons making ex parte presentations must file a 
copy of any written presentation or a memorandum summarizing any oral presentation within two 
business days after the presentation (unless a different deadline applicable to the Sunshine period applies). 
Persons making oral ex parte presentations are reminded that memoranda summarizing the presentation 
must (1) list all persons attending or otherwise participating in the meeting at which the ex parte 
presentation was made, and (2) summarize all data presented and arguments made during the 
presentation. If the presentation consisted in whole or in part of the presentation of data or arguments 
already reflected in the presenter's written comments, memoranda or other filings in the proceeding, the 
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or 
other filings (specify ing the relevant page and/or paragraph numbers where such data or arguments can be 
found) in lieu of summarizing them in the memorandum. Documents shown or given to Commission 
staff during ex parte meetings are deemed to be written ex parte presentations and must be filed 
consistent with rule 1.1206(b). In proceedings governed by rule 1.49(f) or for which the Commission has 
made available a method of electronic filing, written ex parte presentations and memoranda summarizing 


* 47 C.F.R. §§ 1.1200 et seq. 
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oral ex parte presentations, and all attachments thereto, must be filed through the electronic comment 
filing system available for that proceeding, and must be filed in their native format (e.g., .doc, .xml, .ppt, 
searchable .pdf). Participants in this proceeding should familiarize themselves with the Commission’s ex 
parte rules. 

For further information, please contact Joseph Cavender, Telecommunications Access Policy 
Division, Wireline Competition Bureau at (202) 418-7400 or TTY (202) 418-0484. 

- FCC - 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of ) 

) 

Mt. Rushmore Broadcasting, Inc. ) File No.: EB-F1ELDWR-12-00002388 

) NAL/Acct. No.: 201232800004 

Licensee of Station KMLD(FM) and ) FRN: 0008230559 

Station WLP722 ) Facility ID No.: 11927 

Casper, Wyoming ) 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


Adopted: July 25,2012 Released: July 26, 2012 

By the District Director, Denver Office, Western Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (N AL), we find that Mt. 
Rushmore Broadcasting, Inc. (Mount Rushmore), licensee of Station KMLD(FM) in Casper, Wyoming, 
apparently willfully and repeatedly violated Section 1.903(a) of the Commission's rules (Rules), 1 by 
operating a studio-transmitter link (STL) at a location not authorized by its license. We conclude that Mt. 
Rushmore is apparently liable for a forfeiture in the amount of eight thousand dollars ($8,000). In addition, 
we direct Mount Rushmore to submit, no later than thirty (30) calendar days from the date of this NAL, a 
statement, signed under penalty of perjury, attesting to its compliance with the Commission’s licensing 
requirements for the STL. 2 

II. BACKGROUND 

2. On Wednesday, August 17, 2011, an agent from the Enforcement Bureau’s Denver Office 
(Denver Office) conducted an inspection of Station KMLD(FM) and its associated STL, Station WLP722. 
The agent monitored Station WLP722 operation on its authorized frequency 946.0 MHz from the Station 
KMLD(FM) main studio, located at 218 N. Wolcott Street, Casper, Wyoming. According to the Station 
WLP722 authorization, the STL is licensed to operate at 150 N. Nichols Street, Casper, Wyoming, 
approximately 0.3 miles from its current location. 

3. On December 23, 2011, the Denver Office issued a Letter of Inquiry (LOf) to Mount 
Rushmore requesting additional details regarding the license and operation of the Station KMLD(FM) STL. 3 
After multiple extensions. Mount Rushmore responded on April 11,2012. 4 In the LOI Response. Mount 


1 47 C.F.R. § 1.903(a). 

2 47 C.F.R. § 1.903(a). 

3 See Letter of Inquiry’ from Nikki P. Shears, District Director, Denver Office, Western Region, FC'C Enforcement 
Bureau, to Mt. Rushmore Broadcasting, Inc. (Dec. 23, 2011) (on file in EB-F1ELDWR-12-00002388). 

4 See Letter from Lee J. Pcltzman. Esquire, Counsel for Mt. Rushmore Broadcasting. Inc., to Nikki P. Shears, 
District Director. Denver Office, Western Region. FCC Enforcement Bureau (filed Apr. 11, 2012) (on file in EB- 
FIELDW'R-12-00002388) (I.OI Resfyonse). 
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Rushmore stated that the STL had been in operation as the primary delivery mechanism for Station 
KMLD(FM) programming since August 31, 2001, and that an application to change the location of Station 
WLP722 should have been filed when Station KMLD moved its main studio in “late 2001 or early 2002” 
but could not produce a valid FCC authorization for the STL. 5 On May 24, 2012, Mount Rushmore filed an 
application with the Commission to modify the Station WLP722 license to reflect the station’s current 
location. 6 

III. DISCUSSION 

4. Section 503(b) of the of the Communications Act of 1934, as amended (Act), provides that 
any person who willfully or repeatedly fails to comply substantially with the terms and conditions of any 
license, or willfully or repeatedly fails to comply with any of the provisions of the Act or of any rule, 
regulation, or order issued by the Commission thereunder, shall be liable for a forfeiture penalty. 7 Section 

3 !2(fX 1) of the Act defines “willful” as the “conscious and deliberate commission or omission of [any] act, 
irrespective of any intent to violate” the law. 8 The legislative history to Section 312( fK I) of the Act clarifies 
that this definition of willful applies to both Sections 3 1 2 and 503(b) of the Act, Q and the Commission has so 
interpreted the term in the Section 503(b) context. 10 The Commission may also assess a forfeiture for 
violations that are merely repeated, and not willful. 11 The term “repeated” means the commission or 
omission of such act more than once or for more than one day. 12 

A. Operation at an Unauthorized Location 

5. The evidence in this case is sufficient to establish that Mount Rushmore violated Section 
1.903(a) of the Rules. Section 1.903(a) of the Rules requires that stations in the Wireless Radio Services 
must be used and operated only in accordance with the rules applicable to their particular service, and 
with a valid authorization granted by the Commission. 13 At the time of the August 17, 2011, inspection, 

5 LOI Response , Jan Gray Declaration at 4. 

6 See File No. 0005232128. submitted May 24. 2012 (Station WLP722 Modification Application). As of the date of 
this NAL, the Station WI.P722 Modification Application remains pending. 

7 47 U.S.C. § 503(b). 

H 47 U.S.C. §312(0(1)- 

v H.R. Rep. No. 97-765, 97 th Cong. 2d Sess. 51 (1982) (“This provision [inserted in Section 312] defines the terms 
‘willful’ and ‘repeated’ for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 
.... As defined!.] • • ■ ’willful’ means that the licensee knew that he w ? as doing the act in question, regardless of 
whether there was an intent to violate the law. ‘Repeated’ means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be continuous* would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503, and are consistent with 
the Commission's application of those terms ... ."). 

10 See, eg.. Application for Review of Southern California Broadcasting Co., Memorandum Opinion and Order, 6 
FCC Red 4387, 4388 (1991). recons . denied, 7 FCC Red 3454 (1992). 

11 See, e g., Callais Cablevision, Inc., Notice of Apparent Liability for Monetary Forfeiture, 16 FCC Red 1359, 

1362, para. 10 (2001) (Callais Cablevision, Inc.) (proposing a forfeiture for, inter alia, a cable television operator’s 
repeated signal leakage). 

12 Section 312(0(2) of the Act 47 U.S.C. § 312(13(2), which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act. provides that "[tjhe term ’repeated', when used w ith reference to the 
commission or omission of any act. means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.** See Callais Cablevision, Inc., 16 FCC Red at 1362. 

3 47 C.F.R. § 1.903(a). 
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Mount Rushmore was operating Station WLP722, the Station KMLD(FM) STL at a location 
approximately 0.3 miles from its authorized location. Mount Rushmore acknowledges the continuous 
operation of Station WLP722 at this location since August 31, 2001, but is unable to provide any 
evidence of a Commission authorization for operation at this location. Based on the evidence before us, 
we find that Mount Rushmore apparently willfully and repeatedly violated Section 1.903(a) of the Rules by 
operating Station WLP722 at allocation not authorized on its license. 

B. Proposed Forfeiture Amount and Reporting Requirement 

6. Pursuant to the Commission's Forfeiture Policy • Statement and Section 1.80 of the Rules, 
the base forfeiture amount for operation at an unauthorized location is $4,000. 14 In assessing the monetary 
forfeiture amount, we must also take into account the statutory factors set forth in Section 503(b)(2)(E) of 
the Act, which include the nature, circumstances, extent, and gravity of the violations, and with respect to 
the violator, the degree of culpability, any history of prior offenses, ability to pay, and other such matters as 
justice may require. 15 Applying the Forfeiture Policy Statement , Section 1.80 of the Rules, and the statutory' 
factors to the instant case, we find no downward adjustments are warranted, but conclude that an upward 
adjustment is warranted because of the long duration of Mount Rushmore’s operation of the Station 
WLP722 at a location not authorized on its license. 1 * Accordingly, we propose a forfeiture amount of 
$8,000 rather than the base forfeiture amount to Mount Rushmore for its prolonged operation of the Station 
KMLD(FM) STL at an unauthorized location. Applying the Forfeiture Policy Statement , Section 1.80 of 
the Rules, and the statutory factors to the instant case, we conclude that Mount Rushmore is apparently 
liable for a total forfeiture in the amount of eight thousand dollars ($8,000). 

7. We further order Mount Rushmore to submit a written statement, pursuant to Section 1.16 
of the Rules, signed under penalty of perjury by an officer or director of Mount Rushmore. stating that it is 
operating Station KMLD(FM) and Station WLP722 in compliance with Section 1.903(a) of the Rules, 17 and 
detailing the specific actions taken by Mount Rushmore to come into compliance. This statement must be 
provided to the Denver Office at the address listed in paragraph 10 within thirty (30) calendar days of the 
release date of this Notice of Apparent Liability for Forfeiture and Order. 

IV. ORDERING CLAUSES 

8. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204,0.311, 0.314, and 1.80 of the Commission’s rules. Mt. 
Rushmore Broadcasting, Inc., is hereby NOTIFIED of this APPARENT LIABILITY FOR A 
FORFEITURE in the amount of eight thousand dollars ($8,000) for violation of Section 1.903(a) of the 
Rules. 18 


14 The Commission s Forfeiture Policy Statement and Amendment of Section l 80 of the Rules to Incorporate the 
Forfeiture Guidelines , Report and Order, 12 FCC Red 17087 (1997) ( Forfeiture Police Statement), recons, denied , 

15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

15 47 U.S.C. § 503(b)(2)(E). 

16 See 47 C.F.R. §1.80(b)(5), Note to Paragraph (b)(5): Section II. Adjustment Criteria for Section 503 Forfeitures 
(establishing 'Tepeated or continuous violation’" as an upward adjustment factor). We also note that Mount 
Rushmore has previously been assessed a forfeiture for violating Section 301 of the Act by operating an unlicensed 
STL. See Mount Rushmore Broadcasting, Inc., Memorandum Opinion and Order, 18 FCC Red 19804 (Enf. Bur. 
2003) (forfeiture paid). 

17 47 C.F.R. § 1.903(a). 

" 47 U.S.C. § 503(b): 47 C.F.R. §§ 0.111, 0.204. 0.311. 0.314. 1.80, 1.903(a). 
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9. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission's rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Mt. Rushmore Broadcasting, Inc., SHALL PAY the full amount of the proposed forfeiture or 
SHALL FILE a written statement seeking reduction or cancellation of the proposed forfeiture. 

10. IT IS FURTHER ORDERED that Ml. Rushmore Broadcasting, Inc.. SHALL SUBMIT 
a written statement, as described in paragraph 7, within thirty (30) calendar days of the release date of this 
Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission, Enforcement Bureau, Western Region, Denver District Office, 215 S. 
Wadsworth Blvd., Suite 303, Lakewood, Colorado 80226. Mt. Rushmore shall also e-mail the written 
statement to WR-Respoused:fcc.gov . 

11. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Mt. Rushmore 
Broadcasting, Inc., shall send electronic notification of payment to WR-ResnonseiffTcc.gov on the date 
said payment is made. Regardless of the form of payment, a completed FCC Form 159 (Remittance 
Advice) must be submitted. 9 When completing the FCC Form 159, enter the Account Number in block 
number 23A (call sign/other ID) and enter the letters “FORF” in block number 24A (payment type 
code). Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004. receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 20 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARINQUIRIES@fcc.gov. 

13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 

iy An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://uww.fcc.gov/Forms/Form 159/159.pdf. 

:o See 47 C.F.R. § 1.1914. 
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to Sections 1.16 and 1.80(f)(3) of the Rules. 21 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau. Western Region, Denver District Office, 215 S. Wadsworth Blvd., 

Suite 303, Lakewood, Colorado 80226, and include the NAL/Acct. No. referenced in the caption. Mt. 
Rushmore Broadcasting. Inc., also shall email the written response to WR-Response@fcc.gov . 

14. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner's current financial status. 
Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 

1 5. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and regular mail to 
Notice of Apparent Liability for Forfeiture shall be sent by both Certified Mail. Return Receipt Requested, 
and regular mail to Mt. Rushmore Broadcasting, Inc., at 218 N. Wolcott Street, Casper, Wyoming 82601- 
1923, and to its counsel, Lee J. Peltzman, Esq., Shainis & Peltzman, Chartered, 1850 M Street, NW, Suite 
240, Washington, D.C. 20036. 


FEDERAL COMMUNICATIONS COMMISSION 


Nikki P. Shears 
District Director 
Denver Office 
Western Region 
Enforcement Bureau 


21 47 C.F.R. $$ 1.16, 1.80(0(3). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 

Mt. Rushmore Broadcasting, Inc. 

Licensee of Station KQLT(FM) 
Casper, Wyoming 


) 

) 

) File No.: EB-FIELDWR-12-00002417 

) NAL/Acct. No.: 201232800005 

) FRN: 0008230559 

) Facility ID No.: 47878 

) 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


Adopted: July 25, 2012 Released: July 26, 2012 

By the District Director. Denver Office, Western Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (NAL), we find that Mt 
Rushmore Broadcasting, Inc. (Mount Rushmore), licensee of Station KQLT(FM) in Casper, Wyoming, 
apparently willfully and repeatedly violated Section 301 of the Communications Act of 1934, as amended 
(Act), 1 by operating a studio-transmitter link (STL) without an authorization. We conclude that Mt. 
Rushmore is apparently liable for a forfeiture in the amount of twenty thousand dollars ($20,0001. In 
addition, we direct Mount Rushmore to submit, no later than thirty (30) calendar days from the date of this 
NAL, a statement, signed under penalty of perjury, attesting to its compliance with the Commission’s 
licensing requirements for the STL. 2 

II. BACKGROUND 

2. On Wednesday, August 17, 2011, an agent from the Enforcement Bureau's Denver Office 
(Denver Office) conducted an inspection of Station KQLT(FM) and its associated STL (Station KQLT(FM) 
STL). The agent monitored the Station KQLT(FM) STL operation on frequency 951.5 MHz from the 
station’s main studio. An on-scene query of the Commission’s databases showed no license issued to 
Mount Rushmore for an STL on frequency 951.5 MHz in Casper, WY, and Mount Rushmore was unable to 
produce a Commission authorization for its the operation of the Station KQLT(FM) STL. 

3. On December 23, 201 1, the Denver Office issued a Letter of Inquiry ( LOJ) to Mount 
Rushmore requesting additional details regarding the license and operation of the Station KQLT(FM) STL. 3 
After multiple extensions. Mount Rushmore responded on April 11, 2012. 4 In the LOI Response , Mount 
Rushmore stated that the STL had been in operation as the primary delivery mechanism for Station 


‘47U.S.C. §301. 

2 47 U.S.C. §301. 

3 See Letter of Inquiry from Nikki P. Shears, District Director, Denver Office, Western Region, FCC Enforcement 
Bureau, to Mt. Rushmore Broadcasting. Inc. (Dec. 23, 2011) (on file in EB-FIELDWR-12-00002417). 

4 See Letter from Lee J. Peltzman. Esquire. Counsel for Mt. Rushmore Broadcasting, Inc., to Nikki P. Shears, 
District Director. Denver Office, Western Region. FCC Enforcement Bureau (filed Apr. 11, 2012) (on file in EB- 
FIELDWR-12-000024 17) (LOI Response). 
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KQLT(FM) programming since May 10, 1995, and could not produce a valid FCC authorization for the 
STL. 5 As of July 2, 2012, a review of Commission records revealed no license or application for Mount 
Rushmore to operate an STL on frequency 951.5 MHz in Casper, WY. 

III. DISCUSSION 

4. Section 503(b) of the Act provides that any person who willfully or repeatedly fails to 
comply substantially with the terms and conditions of any license, or willfully or repeatedly fails to comply 
with any of the provisions of the Act or of any rule, regulation, or order issued by the Commission 
thereunder, shall be liable for a forfeiture penalty. 6 Section 312( fK 1) of the Act defines ‘‘willful” as the 
“conscious and deliberate commission or omission of [any] act, irrespective of any intent to violate” the law. 7 
The legislative history to Section 312( f)( 1) of the Act clarifies that this definition of willful applies to both 
Sections 312 and 503(b) of the Act 8 and the Commission has so interpreted the term in the Section 503(b) 
context. 9 The Commission may also assess a forfeiture for violations that are merely repeated, and not 
willful. 10 The term “repeated” means the commission or omission of such act more than once or for more 
than one day. 11 

A. Operation of an Unlicensed Studio-Transmitter Link 

5. The evidence in this case is sufficient to establish that Mount Rushmore violated Section 
301 of the Act. Section 301 of the Act requires that “[n]o person shall use or operate any apparatus for the 
transmission of energy or communications or signals by radio ... except under and in accordance with this 
Act and with a license in that behalf granted under the provisions of this Act.” 12 At the time of the 
August 17, 2011, inspection. Mount Rushmore was operating an unlicensed STL on the frequency of 
951.5 MHz. Mount Rushmore acknowledges the continuous operation of this STL since May 10, 1995, 
but is unable to provide any evidence of a Commission authorization for this operation. Based on the 
evidence before us, we find that Mount Rushmore apparently willfully and repeatedly violated Section 301 


5 LOI Response , Jan Gray Declaration. Mount Rushmore refers to call sign WHB492 as the license for the STL 
operating on frequency 951.5 MHz. However, that call sign is issued to another licensee in the Ailanta-Athcns, 
Georgia, area. 

6 47 U.S.C. § 503(b). 

7 47 U.S.C. §312(0(1). 

8 H.R. Rep. No. 97-765. 97* Cong. 2d Sess. 51 (1982) ('This provision [inserted in Section 312] defines the terms 
‘willful' and ‘repeated* for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 
.... As defined[.]... ‘willful' means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. 'Repeated' means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503. and are consistent with 
the Commission’s application of those terms ... .”). 

9 See, e.g.. Application for Review of Southern California Broadcasting Co.. Memorandum Opinion and Order. 6 
FCC Red 4387. 4388 (1991), recons, denied, 7 FCC Red 3454 (1992). 

10 See, e.g, Callais Cablevision. Inc.. Notice of Apparent Liability for Monetary' Forfeiture. 16 FCC Red 1359. 

1362. para. 10 (2001) ( Callais Cablevision , Inc.) (proposing a forfeiture for. inter alia, a cable television operator’s 
repeated signal leakage). 

11 Section 312(0(2) of the Act, 47 U.S.C. § 312(f)(2). which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act, provides that “[t]hc term ’repeated', when used with reference to the 
commission or omission of any act, means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.’* See Callais Cablevision. Inc.. 16 FCC Red at 1362. 

12 47 U.S.C. §301. 
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of the Act by operating the Station KQLT(FM) STL without an FCC license for a period exceeding sixteen 
years. 


B. Proposed Forfeiture Amount and Reporting Requirement 

6. Pursuant to the Commission's Forfeiture Policy Statement and Section 1.80 of the Rules, 13 
the base forfeiture amount for operation without an instrument of authorization is $ I0.000. 14 In assessing 
the monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(bX2)(E) of the Act, which include the nature, circumstances, extent, and gravity of the violations, and 
with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other 
such matters as justice may require. 15 Applying the Forfeiture Policy Statement, Section 1.80 of the Rules, 
and the statutory factors to the instant case, we find no downward adjustments are warranted, but conclude 
that an upward adjustment is warranted because of the long duration of Mount Rushmore’s operation of the 
Station KQLT(FM) STL without an instrument of authorization. 16 Accordingly, we propose a forfeiture 
amount of $20,000 rather than the base forfeiture amount to Mount Rushmore for its prolonged 
unauthorized operation of the Station KQLT(FM) STL. Applying the Forfeiture Policy Statement, Section 
1.80 of the Rules, and the statutory factors to the instant case, we conclude that .Mount Rushmore is 
apparently liable for a total forfeiture in the amount of twenty thousand dollars ($20,000). 

7. We further order Mount Rushmore to submit a written statement, pursuant to Section 1.16 
of the Rules, signed under penalty of perjury by an officer or director of Mount Rushmore, stating that it is 
operating Station KQLT(FM) and its associated STL in compliance with Section 301 of the Act, 17 and 
detailing the specific actions taken by Mount Rushmore to come into compliance. This statement must be 
provided to the Denver Office at die address listed in paragraph 10 within thirty (30) calendar days of the 
release date of this Notice of Apparent Liability for Forfeiture and Order. 

IV. ORDERING CLAUSES 

8. Accordingly. IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204,0.311, 0.314, and 1.80 of the Commission’s rules. Mt. 
Rushmore Broadcasting. Inc., is hereby NOTIFIED of this APPARENT LIABILITY FOR A 


13 The Commission s Forfeiture Policy Statement and Amendment of Section 1.80 o f the Rules to Incorporate the 

f orfeiture Guidelines , Report and Order, 12 FCC Red 17087 (1997) {Forfeiture Policy Statement), recons, denied , 

15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

14 The Enforcement Bureau has determined that unauthorized operation in any of the licensed services is a serious 
violation and will merit the base forfeiture of $10,000 prior to the application of the adjustment criteria listed in 
Section 503(b)(2)(E) of the Act. See BASF Corporation, Notice of Apparent Liability for Forfeiture. 25 FCC Red 
17300, 17302-03, paras. 9-11 (Enf. Bur. 2010) (applying the $10,000 base forfeiture for unauthorized operation of a 
station in the Private Land Mobile Radio Service, then upwardly adjusting the total forfeiture to $25,000 for that 
violation and for failure to file a timely renewal application for the station). 

15 47 U.S.C. § 503(b)(2XE). 

See 47 C.F.R. $1 .80(b)(5), Note to Paragraph (b)(5): Section II. Adjustment Criteria for Section 503 Forfeitures 
(establishing “repeated or continuous violation” as an upward adjustment factor). We also note that Mount 
Rushmore has previously been assessed a forfeiture for violating Section 301 of the Act by operating an unlicensed 
STL. See Mount Rushmore Broadcasting, Inc., Memorandum Opinion and Order, 18 FCC Red 19804 (Enf. Bur. 
2003) (forfeiture paid). 

17 47 U.S.C. §301. 
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FORFEITURE in the amount of twenty thousand dollars ($20,000) for violation of Section 301 of the 
Act. 18 


9. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission's rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Mt. Rushmore Broadcasting, Inc., SHALL PAY the full amount of the proposed forfeiture or 
SHALL FILE a written statement seeking reduction or cancellation of the proposed forfeiture. 

10. IT IS FURTHER ORDERED that Mt. Rushmore Broadcasting, Inc., SHALL SUBMIT 
a written statement, as described in paragraph 7, within thirty (30) calendar days of the release date of this 
Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission. Enforcement Bureau, Western Region, Denver District Office, 215 S. 
Wadsworth Blvd., Suite 303, Lakewood, Colorado 80226. Mt. Rushmore shall also e-mail the written 
statement to WR-Response@fcc.gov. 

11. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Mt. Rushmore 
Broadcasting, Inc., shall send electronic notification of payment to W R-Response@fcc.gov on the date 
said payment is made. Regardless of the form of payment, a completed FCC Fonn 159 (Remittance 
Advice) must be submitted. 19 When completing the FCC Form 159, enter the Account Number in block 
number 23A (call sign/other ID) and enter the letters “FORF" in block number 24A (payment type 
code). Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004. receiving bank 
TREAS/NYC. and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission. P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission. 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 20 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201. or by e-mail, 
ARINQUIRIES@fcc.gov. 


,s 47 U.S.C. §§ 301, 503(b); 47 C.F.R. §§ 0.111. 0.204. 0.311, 0.314, 1.80. 

19 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www.fcc.gov/Forms/Form 159/159.pdf. 

20 See 47 C.F.R. § 1.1914. 
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13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80(f)(3) of the Rules. 21 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, Western Region, Denver District Office, 215 S. Wadsworth Blvd., 

Suite 303, Lakewood, Colorado 80226, and include the NAL/Acct. No. referenced in the caption. Mt. 
Rushmore Broadcasting, Inc., also shall email the written response to WR-Rcsnonse(^fcc.gov . 

14. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner’s current financial status. 
Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 

15. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and regular mail to 
Notice of Apparent Liability for Forfeiture shall be sent by both Certified Mail. Return Receipt Requested, 
and regular mail to Mt. Rushmore Broadcasting, Inc., at 218 N. Wolcott Street, Casper, Wyoming 82601- 
1923, and to its counsel, Lee J. Peltzman, Esq., Shainis & Peltzman, Chartered, 1850 M Street, NW, Suite 
240, Washington, D.C. 20036. 


FEDERAL COMMUNICATIONS COMMISSION 


Nikki P. Shears 
District Director 
Denver Office 
Western Region 
Enforcement Bureau 


21 47 C.F.R. §5 1.16, 1.80(11(3). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

) 

) 

) File No.: EB-FIELDWR-12-00002409 

) NAL/Acct. No.: 201232800006 

) FRN: 0008230559 

) Facility ID No.: 15925 

) 

NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


Adopted: July 25,2012 Released: July 26, 2012 

By the District Director, Denver Office, Western Region. Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (NAL). we find that Mt. 
Rushmore Broadcasting, Inc. (Mount Rushmore), licensee of Station KHOC(FM) in Casper, Wyoming, 
apparently willfully and repeatedly violated Section 301 of the Communications Act of 1934, as amended 
(Act), 1 by operating a studio-transmitter link (STL) without an authorization. We conclude that Mt. 
Rushmore is apparently liable for a forfeiture in the amount of twenty thousand dollars ($20,000). In 
addition, we direct Mount Rushmore to submit, no later than thirty (30) calendar days from the date of this 
NAL, a statement, signed under penalty of peijury, attesting to its compliance with the Commission’s 
licensing requirements for the STL. 2 

II. BACKGROUND 

2. On Wednesday, August 17, 2011, an agent from the Enforcement Bureau’s Denver Office 
(Denver Office) conducted an inspection of Station KHOC(FM) and its associated STL (Station 
KHOC(FM) STL). The agent monitored the Station KHOC(FM) STL operation on frequency 944.5 MHz 
from the station's main studio. An on-scene query of the Commission's databases showed no license issued 
to Mount Rushmore for an STL on frequency 944.5 MHz in Casper, WY, and Mount Rushmore was unable 
to produce a Commission authorization for its the operation of the Station KHOC(FM) STL. 

3. On December 23. 2011, the Denver Office issued a Letter of Inquiry ( LOT) to Mount 
Rushmore requesting additional details regarding the license and operation of the Station KHOC(FM) STL. 3 
After multiple extensions. Mount Rushmore responded on April 11, 2012. 4 In the LOl Response , Mount 
Rushmore stated that the STL had been in operation as the primary delivery mechanism for Station 


In the Matter of 

Mt. Rushmore Broadcasting, Inc. 

Licensee of Station KHOC(FM) 
Casper, Wyoming 


1 47 U.S.C. § 301. 

2 47 U.S.C. §301. 

3 See Letter of Inquiry from Nikki P. Shears, District Director, Denver Office. Western Region, FCC Enforcement 
Bureau, to Mt. Rushmore Broadcasting. Inc. (Dec. 23, 2011) (on file in EB-FIELDWR-12-00002409). 

4 See Letter from Lee J. Peltzman. Esquire. Counsel for Mt. Rushmore Broadcasting. Inc., to Nikki P. Shears, 
District Director. Denver Office, Western Region. FCC Enforcement Bureau (filed Apr. 11. 2012) (on file in EB- 
FIELDWR. 12-00002409) (LOl Response ). 
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KHOC(FM) programming since April 7, 2000, and could not produce a valid FCC authorization for the 
STL. 5 On May 24, 2012, Mount Rushmore submitted an application to the Commission requesting 
authority to operate an STL on frequency 944.5 MHz for Station KHOC(FM) in Casper, WY. 6 

III. DISCUSSION 

4. Section 503(b) of the Act provides that any person who willfully or repeatedly fails to 
comply substantially with the terms and conditions of any license, or willfully or repeatedly fails to comply 
with any of the provisions of the Act or of any rule, regulation, or order issued by the Commission 
thereunder, shall be liable for a forfeiture penalty. 7 Section 312(fX 1) of the Act defines “willful” as the 
“conscious and deliberate commission or omission of [any] act, irrespective of any intent to violate” the law. 8 
The legislative history to Section 312(f)( 1) of the Act clarifies that this definition of willful applies to both 
Sections 312 and 503( b) of the Act, g and the Commission has so interpreted the term in the Section 503(b) 
context. 10 The Commission may also assess a forfeiture for violations that are merely repeated, and not 
willful. 11 The term “repeated” means the commission or omission of such act more than once or for more 
than one day. 12 

A. Operation of an Unlicensed Studio-Transmitter Link 

5. The evidence in this case is sufficient to establish that Mount Rushmore violated Section 
301 of the Act. Section 301 of the Act requires that “[n]o person shall use or operate any apparatus for the 
transmission of energy or communications or signals by radio ... except under and in accordance with this 
Act and with a license in that behalf granted under the provisions of this Act.” 13 At the time of the 
August 17, 2011, inspection. Mount Rushmore was operating an unlicensed STL on the frequency of 
944.5 MHz. Mount Rushmore acknowledges the continuous operation of this STL since April 7, 2000, 
but is unable to provide any evidence of a Commission authorization for this operation. Based on the 


5 LOJ Response . Jan Gray Declaration. 

* See File No. 0005232119, submitted May 24, 2012 (Station KHOC(F.M) STL Application). As of the date of this 
NAL, the Station KHOC(FM) STL Application remains pending. 

7 47 IJ.S.C. § 503(b). 

8 47 U.S.C. §312(0(1). 

Q H.R. Rep. No. 97-765. 97 th Cong. 2d Sess. 51 (1982) ("This provision [inserted in Section 3I2J defines the terms 
‘willful’ and ‘repeated’ for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 
.... As definedf] • ■ • ‘willful’ means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law’. ‘Repeated’ means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503. and are consistent with 
the Commission’s application of those terms ... .”). 

10 See. e.g.. Application for Review of Southern California Broadcasting Co.. Memorandum Opinion and Order. 6 
FCC Red 4387. 4388 (1991), recons, denied, 7 FCC Red 3454 (1992). 

11 See, e.g.. Callais Cablevision. Inc.. Notice of Apparent Liability for Monetary' Forfeiture. 16 FCC Red 1359. 

1362, para. 10 (2001) ( Callais Cablevision. Inc.) (proposing a forfeiture for. inter alia, a cable television operator’s 
repeated signal leakage). 

12 Section 312(0(2) of the Act. 47 U.S.C. § 312(0(2). which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act. provides that “[t]he term ’repeated', when used with reference to the 
commission or omission of any act, means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.” See Callais Cablevision. Inc., 16 FCC Red at 1362. 

13 47 IJ.S.C. § 301. 
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evidence before us, we find that Mount Rushmore apparently willfully and repeatedly violated Section 301 
of the Act by operating the Station KHOC(FM) STL without an FCC license for a period exceeding eleven 
years. 


B. Proposed Forfeiture Amount and Reporting Requirement 

6. Pursuant to the Commission’s Forfeiture Policy Statement and Section 1.80 of the Rules, 14 
the base forfeiture amount for operation without an instrument of authorization is $ 10,000. 15 In assessing 
the monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(bX2XE) of the Act, which include the nature, circumstances, extent, and gravity of the violations, and 
with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other 
such matters as justice may require. 16 Applying the Forfeiture Policy Statement , Section 1.80 of the Rules, 
and the statutory factors to the instant case, we find no downward adjustments are warranted, but conclude 
that an upward adjustment is warranted because of the long duration of Mount Rushmore's operation of the 
Station KHOC(FM) STL without an instrument of authorization. 17 Accordingly, we propose a forfeiture 
amount of $20,000 rather than the base forfeiture amount to Mount Rushmore for its prolonged 
unauthorized operation of the Station KHOC(FM) STL. Applying the Forfeiture Policy Statement , Section 
1.80 of the Rules, and the statutory factors to the instant case, we conclude that Mount Rushmore is 
apparently liable for a total forfeiture in the amount of twenty thousand dollars ($20,000). 

7. We further order Mount Rushmore to submit a written statement, pursuant to Section 1.16 
of the Rules, signed under penalty of perjury by an officer or director of Mount Rushmore, stating that it is 
operating Station KHOC(FM) and its associated STL in compliance with Section 301 of the Act 18 and 
detailing the specific actions taken by Mount Rushmore to come into compliance. This statement must be 
provided to the Denver Office at the address listed in paragraph 10 within thirty (30) calendar days of the 
release date of this Notice of Apparent Liability for Forfeiture and Order. 

IV. ORDERING CLAUSES 

8. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204. 0.311,0.314, and 1.80 of the Commission's rules, Mt. 
Rushmore Broadcasting, Inc., is hereby NOTIFIED of this APPARENT LIABILITY FOR A 


14 The Commission's Forfeiture Policy Statement and Amendment of Section 1.80 of the Rules to Incorporate the 
Forfeiture Guidelines , Report and Order, 12 FCC Red 17087 (1997) (Forfeiture Policy 1 Statement), recons, denied , 

15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

15 The Enforcement Bureau has determined that unauthorized operation in any of the licensed services is a serious 
violation and will merit the base forfeiture of $10,000 prior to the application of the adjustment criteria listed in 
Section 503(b)(2)(E) of the Act. See BASF Corporation , Notice of Apparent Liability for Forfeiture, 25 FCC Red 
17300, 17302-03, paras. 9-11 (Enf. Bur. 2010) (applying the SI 0,000 base forfeiture for unauthorized operation of a 
station in the Private Land Mobile Radio Service, then upwardly adjusting the total forfeiture to $25,000 for that 
violation and for failure to file a timely renewal application for the station). 

16 47 U.S.C. § 503(b)(2)(E). 

17 See 47 C.F.R. $ I 80(b)(5). Note to Paragraph (b)(5): Section II. Adjustment Criteria for Section 503 Forfeitures 
(establishing “repeated or continuous violation’’ as an upward adjustment factor). We also note that Mount 
Rushmore has previously been assessed a forfeiture for violating Section 301 of the Act by operating an unlicensed 
STL. See Mount Rushmore Broadcasting, Inc., Memorandum Opinion and Order, 18 FCC Red 19804 (Enf. Bur. 
2003) (forfeiture paid). 

47 U.S.C. §301. 
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FORFEITURE in the amount of twenty thousand dollars ($20,000) for violation of Section 301 of the 
Act.' 9 


9. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission’s rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Mt. Rushmore Broadcasting, Inc., SHALL PAY the full amount of the proposed forfeiture or 
SHALL FILE a written statement seeking reduction or cancellation of the proposed forfeiture. 

10. IT IS FURTHER ORDERED that Mt. Rushmore Broadcasting, Inc., SHALL SUBMIT 
a written statement, as described in paragraph 7, within thirty (30) calendar days of the release date of this 
Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission. Enforcement Bureau, Western Region, Denver District Office, 215 S. 
Wadsworth Blvd., Suite 303, Lakewood. Colorado 80226. Mt. Rushmore shall also e-mail the written 
statement to WR-Response@fcc.gov. 

11. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Mt. Rushmore 
Broadcasting, Inc., shall send electronic notification of payment to W R -R esponsen) fee .gov on the date 
said payment is made. Regardless of the form of payment, a completed FCC Form 159 (Remittance 
Advice) must be submitted. 20 When completing the FCC Form 159, enter the Account Number in block 
number 23A (call sign/other ID) and enter the letters “FORF” in block number 24A (payment type 
code). Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis. MO 63197- 
9000. or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission. 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 21 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201. or by e-mail, 
ARINQUIRlES@fcc.gov. 


lv 47 U.S.C. §§ 301 503(b); 47 C.F.R. §§ 0.111, 0.204, 0.311, 0.314, 1.80. 

20 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www.fcc.gov/Fonns/Form 159/159.pdf. 

21 See 47 C.F.R. § 1.1914. 
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13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80(f)(3) of the Rules. 22 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, Western Region, Denver District Office, 215 S. Wadsworth Blvd., 

Suite 303, Lakewood. Colorado 80226, and include the N AL/Acct. No. referenced in the caption. Mt. 
Rushmore Broadcasting, Inc., also shall email the written response to WR-Response flfcc.gov . 

14. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner’s current financial status. 
Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 

15. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and regular mail to 
Notice of Apparent Liability for Forfeiture shall be sent by both Certified Mail, Return Receipt Requested, 
and regular mail to Mt. Rushmore Broadcasting. Inc., at 218 N. Wolcott Street. Casper, Wyoming 82601- 
1923, and to its counsel, Lee J. Peltzman, Esq., Shainis & Peltzman, Chartered, 1850 M Street, NW, Suite 
240, Washington, D.C. 20036. 


FEDERAL COMMUNICATIONS COMMISSION 


Nikki P. Shears 
District Director 
Denver Office 
Western Region 
Enforcement Bureau 


“47C.F.R. §§ 1.16, l.80(l)(3). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of 

Mt. Rushmore Broadcasting, Inc 

Licensee of Station KASS(FM) 

Casper, Wyoming 


) 

) 

) File No.: EB-FIELDWR-12-00002419 

) NAL/Acct. No.: 201232800007 

) FRN: 0008230559 

) Facility ID No.: 43477 

) 


NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


Adopted: July 25,2012 Released: July 26, 2012 

By the District Director. Denver Office, Western Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (NAL), we find that Mt. 
Rushmore Broadcasting, Inc. (Mount Rushmore), licensee of Station KASS(FM) in Casper, Wyoming, 
apparently willfully and repeatedly violated Section 301 of the Communications Act of 1934, as amended 
(Act), 1 by operating a studio-transmitter link (STL) without an authorization. We conclude that Mt. 
Rushmore is apparently liable for a forfeiture in the amount of twenty thousand dollars ($20,000). In 
addition, we direct Mount Rushmore to submit, no later than thirty (30) calendar days from the date of this 
NAL, a statement, signed under penalty of peijury. attesting to its compliance with the Commission’s 
licensing requirements for the STL. 2 

II. BACKGROUND 

2. On Wednesday, August 17, 2011, an agent from the Enforcement Bureau's Denver Office 
(Denver Office) conducted an inspection of Station KASS(FM) and its associated STL (Station KASS(FM) 
STL). The agent monitored the Station KASS(FM) STL operation on frequency 950.5 MHz from the 
station’s main studio. An on-scene query of the Commission’s databases showed no license issued to 
Mount Rushmore for an STL on frequency 950.5 MHz in Casper, W Y, and Mount Rushmore was unable to 
produce a Commission authorization for its operation of the Station KASS(FM) STL. 

3. On December 23, 2011, the Denver Office issued a Letter of Inquiry (LOf) to Mount 
Rushmore requesting additional details regarding the license and operation of the Station KASS(FM) STL: 
After multiple extensions. Mount Rushmore responded on April 11, 2012. 4 In the LOl Response , Mount 
Rushmore stated that the STL had been in operation as the primary delivery mechanism for Station 


1 47U.S.C. §301. 

2 47 U.S.C. §301. 

3 See Letter of Inquiry' from Nikki P. Shears, District Director, Denver Office, Western Region, FCC Enforcement 
Bureau, to Mt. Rushmore Broadcasting, Inc. (Dec. 23. 2011) (on file in EB-FIELDWR-I2-000024I9). 

4 See Letter from Lee J. Peltzman. Esquire. Counsel for Mt. Rushmore Broadcasting. Inc., to Nikki P. Shears, 
District Director. Denver Office. Western Region. FCC Enforcement Bureau (filed Apr. 1L 2012) (on file in EB- 
FIELDWR-12-00002419) {LOl Response). 
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KASS(FM) programming since June 20, 1995, and could not produce a valid FCC authorization for the 
STL. 5 On May 24, 2012, Mount Rushmore submitted an application to the Commission requesting 
authority to operate an STL on frequency 950.5 MHz for Station KASS(FM) in Casper, WY. 6 

III. DISCUSSION 

4. Section 503(b) of the Act provides that any person who willfully or repeatedly fails to 
comply substantially with the terms and conditions of any license, or willfully or repeatedly fails to comply 
with any of the provisions of the Act or of any rule, regulation, or order issued by the Commission 
thereunder, shall be liable for a forfeiture penalty. 7 Section 312( fK 1) of the Act defines “willful” as the 
“conscious and deliberate commission or omission of [any] act, irrespective of any intent to violate” the law. 8 
The legislative history to Section 312(fK 1) of the Act clarifies that this definition of willful applies to both 
Sections 312 and 503(b) of the Act, 9 and the Commission has so interpreted the term in the Section 503(b) 
context. 10 The Commission may also assess a forfeiture for violations that are merely repeated, and not 
willful. 11 The tenn “repeated” means the commission or omission of such act more than once or for more 
than one day. 12 

A. Operation of an Unlicensed Studio-Transmitter Link 

5. The evidence in this case is sufficient to establish that Mount Rushmore violated Section 
301 of the Act. Section 301 of the Act requires that “[n]o person shall use or operate any apparatus for the 
transmission of energy or communications or signals by radio ... except under and in accordance with this 
Act and with a license in that behalf granted under the provisions of this Act.” 13 At the time of the 
August 17,2011, inspection. Mount Rushmore was operating an unlicensed STL on frequency 950.5 
MHz. Mount Rushmore acknowledges the continuous operation of this STL since June 20, 1995, but is 
unable to provide any evidence of a Commission authorization for this operation. Based on the evidence 


5 LOI Response , Jan Gray Declaration. 

6 See File No. 0005232113, submitted May 24, 2012 (Station KASS(FM) STL Application). As of the date of this 
NAL, the Station KASS(FM) STL Application remains pending. 

7 47 U.S.C. § 503(b). 

*47 U.S.C. §312(0(1). 

9 H.R. Rep. No. 97-765. 97* Cong. 2d Sess. 51 (1982) (’‘This provision [inserted in Section 312] defines the terms 
‘willful’ and ‘repeated’ for purposes of section 312, and for any other relevant section of the act (e.g.. Section 503) 
.... As defined[,]... ‘willful’ means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. ‘Repeated’ means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503. and are consistent with 
the Commission’s application of those terms ....”). 

10 See. eg.. Application for Review of Southern California Broadcasting Co.. Memorandum Opinion and Order. 6 
FCC Red 4387, 4388 (1991), recons, denied, 7 FCC Red 3454 (1992). 

11 See, e.g.. Callais Cahlevision, Inc.. Notice of Apparent Liability for Monetary’ Forfeiture. 16 FCC Red 1359. 

1362, para. 10 (2001) ( Callais Cahlevision, Inc.) (proposing a forfeiture for. inter alia, a cable television operator’s 
repeated signal leakage). 

12 Section 312(0(2) of the Act, 47 U.S.C. § 312(0(2). which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act, provides that “[t]he term 'repeated*, when used with reference to the 
commission or omission of any act. means the commission or omission of such act more than once or. if such 
commission or omission is continuous, for more than one day.” See Callais Cahlevision, Inc., 16 FCC Red at 1362. 

13 47 U.S.C. §301. 
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before us, we find that Mount Rushmore apparently willfully and repeatedly violated Section 301 of the Act 
by operating the Station KASS(FM) STL without an FCC license for a period exceeding sixteen years. 

B. Proposed Forfeiture Amount and Reporting Requirement 

6. Pursuant to the Commission’s Forfeiture Policy Statement and Section 1.80 of the Rules,' 4 
the base forfeiture amount for operation without an instrument of authorization is $10,000. 15 In assessing 
the monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(bX2)(E) of the Act. which include the nature, circumstances, extent, and gravity of the violations, and 
with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other 
such matters as justice may require. 16 Applying the Forfeiture Policy Statement, Section 1.80 of the Rules, 
and the statutory factors to the instant case, we find no downward adjustments are warranted, but conclude 
that an upward adjustment is warranted because of the long duration of Mount Rushmore’s operation of the 
Station KASS(FM) STL without an instrument of authorization.' 7 Accordingly, we propose a forfeiture 
amount of $20,000 rather than the base forfeiture amount to Mount Rushmore for its prolonged 
unauthorized operation of the Station KASS(FM) STL. Applying the Forfeiture Policy Statement, Section 

1.80 of the Rules, and the statutory factors to the instant case, we conclude that Mount Rushmore is 
apparently liable for a total forfeiture in the amount of twenty thousand dollars ($20,000). 

7. We further order Mount Rushmore to submit a written statement, pursuant to Section 1.16 
of the Rules, signed under penalty of perjury by an officer or director of Mount Rushmore, stating that it is 
operating Station KASS(FM) and its associated STL in compliance with Section 301 of the Act, 18 and 
detailing the specific actions taken by Mount Rushmore to come into compliance. This statement must be 
provided to the Denver Office at the address listed in paragraph 10 within thirty (30) calendar days of the 
release date of this Notice of Apparent Liability for Forfeiture and Order. 

IV. ORDERING CLAUSES 

8. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204,0.311. 0.314, and 1.80 of the Commission’s rules, Mt. 
Rushmore Broadcasting, Inc., is hereby NOTIFIED of this APPARENT LIABILITY FOR A 


14 The Commission s Forfeiture Policy Statement and Amendment of Section 1.80 of the Rules to Incorporate the 
Forfeiture Guidelines, Report and Order, 12 FCC Red 17087 (1997) ( Forfeiture Policy Statement), recons, denied, 

15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

15 The Enforcement Bureau has determined that unauthorized operation in any of the licensed services is a serious 
violation and will merit the base forfeiture of $10,000 prior to the application of the adjustment criteria listed in 
Section 503(b)(2)(E) of the Act. Sec BASF Corporation, Notice of Apparent Liability for Forfeiture. 25 FCC Red 
17300, 17302-03, paras. 9-11 (Enf. Bur. 2010) (applying the $10,000 base forfeiture for unauthorized operation of a 
station in the Private Land Mobile Radio Service, then upwardly adjusting the total forfeiture to $25,000 for that 
violation and for failure to file a timely renewal application for the station). 

16 47 U.S.C. § 503(b)(2)(E). 

17 See 47 C.F.R. §1.80(b)(5), Note to Paragraph (b)(5): Section II. Adjustment Criteria for Section 503 Forfeitures 
(establishing “repeated or continuous violation’’ as an upward adjustment factor). We also note that Mount 
Rushmore has prev iously been assessed a forfeiture for v iolating Section 301 of the Act by operating an unlicensed 
STL. See Mount Rushmore Broadcasting. Inc . Memorandum Opinion and Order, 18 FCC Red 19804 (Enf. Bur. 
2003) (forfeiture paid). 

'* 47 IJ.S.C. § 301. 
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FORFEITURE in the amount of twenty thousand dollars ($20,000) 
Act. 19 


for violation of Section 301 of the 


9. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission's rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Mt. Rushmore Broadcasting, Inc., SHALL PAY the full amount of the proposed forfeiture or 
SHALL FILE a written statement seeking reduction or cancellation of the proposed forfeiture. 

10. IT IS FURTHER ORDERED that Mt. Rushmore Broadcasting, Inc., SHALL SUBMIT 
a written statement, as described in paragraph 7, within thirty (30) calendar days of the release date of this 
Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission. Enforcement Bureau, Western Region. Denver District Office, 215 S. 
Wadsworth Blvd., Suite 303, Lakewood, Colorado 80226. Mt. Rushmore shall also e-mail the written 
statement to WR-Responsefi7 fcc.gov . 

11. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Mt. Rushmore 
Broadcasting. Inc., shall send electronic notification of payment to WR-Response@fcc.gov on the date 
said payment is made. Regardless of the form of payment, a completed FCC Form 159 (Remittance 
Advice) must be submitted. 20 When completing the FCC Form 159, enter the Account Number in block 
number 23A (call sign/other ID) and enter the letters “FORF” in block number 24A (payment type 
code). Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission. P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 21 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARINQUlRlES@fcc.gov. 


,v 47 U.S.C. §§ 301, 503(b); 47 C.F.R. §$ 0.111.0.204. 0.311, 0.314, 1.80. 

20 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www. fcc.gov/Forms/Form 159/159.pdf. 

21 See 47 C.F.R. § 1.1914. 


8281 



Federal Communications Commission 


DA 12-1185 


13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80(0(3) of the Rules. 22 Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, Western Region, Denver District Office. 215 S. Wadsworth Blvd., 

Suite 303, Lakewood, Colorado 80226, and include the N AL/Acct. No. referenced in the caption. Mt. 
Rushmore Broadcasting. Inc., also shall email the written response to WR-Response@fcc.gov. 

14. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner’s current financial status. 
Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 

1 5. IT IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail, Return Receipt Requested, and regular mail to 
Notice of Apparent Liability for Forfeiture shall be sent by both Certified Mail, Return Receipt Requested, 
and regular mail to Mt. Rushmore Broadcasting. Inc., at 218 N. Wolcott Street, Casper, Wyoming 82601- 
1923, and to its counsel, Lee J. Peltzman, Esq., Shainis & Peltzman, Chartered, 1850 M Street, NW, Suite 
240, Washington, D.C. 20036. 


FEDERAL COMMUNICATIONS COMMISSION 


Nikki P. Shears 
District Director 
Denver Office 
Western Region 
Enforcement Bureau 


22 47 C.F.R. §§ 1.16, 1.80(f)(3). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of ) 

) 

Alaska Integrated Media. Inc. ) File No.: EB-FIELDWR-12-00001355 

) NAL/Acct. No.: 201232780002 

Licensee of Station KO AN ) FRN: 0020201240 

Anchorage, Alaska ) Facility ID No.: 53491 

) 

NOTICE OF APPARENT LIABILITY FOR FORFEITURE AND ORDER 


Adopted: July 26,2012 Released: July 27,2012 

By the Resident Agent, Anchorage Office, Western Region, Enforcement Bureau: 

L INTRODUCTION 

1. In this Notice of Apparent Liability for Forfeiture and Order (NAL). we find that Alaska 
Integrated Media, Inc. (Alaska Integrated), licensee of AM Station KOAN (Station), in Anchorage, Alaska, 
apparently willfully and repeatedly violated Section 73.49 of the Commission’s rules (Rules), 1 by failing to 
enclose the Station KOAN antenna tower (the Antenna Structure) within an effective locked fence or 
other enclosure. We conclude that Alaska Integrated is apparently liable for a forfeiture in the amount of 
seven thousand dollars ($7,000). In addition, we direct Alaska Integrated to submit, no later than thirty (30) 
calendar days from the date of this NAL, a statement signed under penalty of perjury stating that its Antenna 
Structure complies with the Commission’s fencing requirements. 

II. BACKGROUND 

2. On March 8,2012, and again on March 15, 2012, agents from the Enforcement Bureau’s 
Anchorage Office (Anchorage Office) inspected Station KOAN’s AM antenna tower site located in Knik, 
Alaska. The agents observed a wooden plank fence enclosing the base of the Antenna Structure. However, 
the agents also observed that several of the wood planks were missing, lying on the snow next to the bottom 
of the fence, and the missing planks allowed ready access to the base of the Antenna Structure. The agents 
further observed a residence within 500 feet and a public road within 300 feet of the Antenna Structure. In 
addition, no perimeter fence impeded access to the Antenna Structure site. 

3. On March 22, 2012, the Anchorage agents visited the Station’s main studio 2 and notified 
the Station's operations manager about the deficiencies in the fence. The operations manager told the 
agents that he was unaware that planks were missing from the fence but stated that he would have 
someone go out and assess the situation. 


1 47 C.F.R. § 73.49. 

2 The main studio is located approximately 21.5 miles from the Station KOAN AM tower structure. 
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III. DISCUSSION 

4. Section 503(b) of the Communications Act of 1934, as amended (Act), provides that any 
person who willfully or repeatedly fails to comply substantially with the terms and conditions of any license, 
or willfully or repeatedly fails to comply with any of the provisions of the Act or of any rule, regulation, or 
order issued by the Commission thereunder, shall be liable for a forfeiture penalty. J Section 312(f)( 1) of the 
Act defines ‘‘willful” as the “conscious and deliberate commission or omission of [any] act, irrespective of 
any intent to violate” the law. 4 The legislative history to Section 312(f)(l) of the Act clarifies that this 
definition of willful applies to both Sections 312 and 503(b) of the Act, 5 and the Commission has so 
interpreted the term in the Section 503(b) context.* The Commission may also assess a forfeiture for 
violations that are merely repeated, and not willful. 7 The term “repeated” means the commission or 
omission of such act more than once or for more than one day. 8 

A. Failure to Enclose the Antenna Structure Within an Effective Locked Fence 

5. Section 73.49 of the Rules states that “[a]ntenna towers having radio frequency at the 
base ... must be enclosed within effective locked fences or other enclosures. Individual tower fences 
need not be installed if the towers are contained within a protective property fence. 10 In adopting the 
Report and Order promulgating the most recent amendment of Section 73.49, the Commission stated that 
“a fencing requirement is necessary to protect the general public.” 11 On March 8, 2012. and again on 
March 15, 2012, Anchorage agents observed that wood planks were missing from the fence enclosing the 
base of the Station’s Antenna Structure, thereby allowing access to its base. In addition, the agents did 
not observe a perimeter fence surrounding the property. Based on the evidence before us. we find that 
Alaska Integrated apparently willfully and repeatedly violated section 73.49 of the Rules by failing to 
enclose the Station’s Antenna Structure within an effective locked fence or other enclosure. 


3 47 U.S.C. § 503(b). 

4 47 U.S.C. §312(0(1). 

5 H.R. Rep. No. 97-765, 97 Ul Cong. 2d Sess. 51 (1982) ("This provision [inserted in Section 312] defines the terms 
‘willful’ and ‘repeated’ for purposes of section 312. and for any other relevant section of the act (e.g., Section 503) 
.... As definedf.]... ‘willful’ means that the licensee knew that he was doing the act in question, regardless of 
whether there was an intent to violate the law. ‘Repeated’ means more than once, or where the act is continuous, for 
more than one day. Whether an act is considered to be ‘continuous’ would depend upon the circumstances in each 
case. The definitions are intended primarily to clarify the language in Sections 312 and 503, and are consistent with 
the Commission’s application of those terms . . . .’’). 

6 See. eg.. Application for Review of Southern California Broadcasting Co.. Memorandum Opinion and Order. 6 
FCC Red 4387. 4388 (1991), recons, denied, 7 FCC Red 3454 (1992). 

7 See, e.g.. Callais Cablevision. Inc.. Notice of Apparent Liability for Monetary Forfeiture. 16 FCC Red 1359. 1362, 
para. 10 (2001) ( Callais Cablevision, Inc.) (proposing a forfeiture for, inter alia , a cable television operator's 
repeated signal leakage). 

* Section 312(0(2) of the Act. 47 U.S.C. § 312(0(2). which also applies to violations for which forfeitures are 
assessed under Section 503(b) of the Act. provides that “(t]he term ‘repeated’, w'hcn used with reference to the 
commission or omission of any act. means the commission or omission of such act more than once or, if such 
commission or omission is continuous, for more than one day.” See Callais Cablevision. Inc., 16 FCC Red at 1362. 

9 47 C.F.R. § 73.49. 

10 Id. 

11 Review of the Technical and Operational Regulations of Part 73, Subpart A, AM Broadcast Stations. Report and 
Order, 59 Rad. Reg. 2d (Pike & Fischer) 927, para. 6 (1986) (Report and Order). 
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B. Proposed Forfeiture Amount and Reporting Requirement 

6. Pursuant to the Commission’s Forf eiture Policy Statement and Section 1.80 of the Rules, 
the base forfeiture amount for failing to maintain effective AM tower fencing is 57,000. 12 In assessing the 
monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 
503(b)(2)(E) of the Act, which include the nature, circumstances, extent, and gravity of the violations, and 
with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and 
other such matters as justice may require. 13 Apply ing the Forfeiture Policy Statement . Section 1.80 of the 
Rules, and the statutory factors to the instant case, we conclude that Alaska Integrated is apparently liable 
for a forfeiture in the amount of seven thousand dollars (S7,000). 

7. We further order Alaska Integrated to submit a written statement, pursuant to Section 1.16 
of the Rules, 14 signed under penalty of peijury by an officer or director of Alaska Integrated, stating that the 
Station complies with the Commission's fencing rules and that its antenna structure is enclosed within an 
effective locked fence or other enclosure. This statement must be provided to the Anchorage Resident 
Agent Office at the address listed in paragraph 10 within thirty (30) calendar days of the release date of this 
NAL. 


IV. ORDERING CLAUSES 

8. Accordingly, IT IS ORDERED that, pursuant to Section 503(b) of the Communications 
Act of 1934, as amended, and Sections 0.111,0.204,0.311,0.314, and 1.80 of the Commission’s rules, 
Alaska Integrated Media, Inc. is hereby NOTIFIED of this APPARENT LIABILITY FOR A 
FORFEITURE in the amount of seven thousand dollars ($7,000) for violation of Section 73.49 of the 
Rules. 15 


9. IT IS FURTHER ORDERED that, pursuant to Section 1.80 of the Commission’s rules, 
within thirty (30) calendar days of the release date of this Notice of Apparent Liability for Forfeiture and 
Order, Alaska Integrated Media, Inc. SHALL PAY the full amount of the proposed forfeiture or SHALL 
FILE a written statement seeking reduction or cancellation of the proposed forfeiture. 

10. IT IS FURTHER ORDERED that Alaska Integrated Media, Inc. SHALL SUBMIT a 
written statement, as described in paragraph 7, within thirty (30) calendar days of the release date of this 
Notice of Apparent Liability for Forfeiture and Order. The statement must be mailed to Federal 
Communications Commission, Enforcement Bureau, Western Region, Anchorage Resident Agent Office, 
P.O. Box 231949, Anchorage, Alaska. 99523-1949. Alaska Integrated Media, Inc. shall also e-mail the 
written statement to WR-Response@fcc.gov . 

11. Payment of the forfeiture must be made by check or similar instrument, wire transfer, or 
credit card, and must include the NAL/Account number and FRN referenced above. Alaska Integrated 
Media, Inc. will also send electronic notification on the date said payment is made to WR- 
Response@fcc.gov . Regardless of the form of payment, a completed FCC Form 159 (Remittance 
Advice) must be submitted. 16 When completing the FCC Form 159, enter the Account Number in block 

12 The Commission s Forfeiture Policy r Statement and Amendment of Section 1.80 of the Rules to Incorporate the 
Forfeiture Guidelines . Report and Order, 12 FCC Red 17087 (1997) (Forfeiture Policy Statement ), recons, denied , 
15 FCC Red 303 (1999): 47 C.F.R. § 1.80. 

13 47 U.S.C. $ 503(b)(2)(E). 

14 47 C.F.R. §1.16. 

15 47 U.S.C. § 503(b): 47 C.F.R. §§ 0.111,0.204, 0.311,0.314. 1.80, 73.49. 

16 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://\vww .fcc.gov/Forms/Form 159/159.pdf. 
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number 23A (call sign/other ID) and enter the letters “FORF” in block number 24A (payment type 
code). Below are additional instructions you should follow based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission. P.O. Box 979088, St. Louis, MO 63197- 
9000. or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention plaza, St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TREAS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088, St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

12. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 17 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 
ARlNOUIRlES@fcc.gov . 

13. The written statement seeking reduction or cancellation of the proposed forfeiture, if any, 
must include a detailed factual statement supported by appropriate documentation and affidavits pursuant 
to Sections 1.16 and 1.80(f)(3) of the Rules. Mail the written statement to Federal Communications 
Commission, Enforcement Bureau, Western Region, Anchorage Resident Agent Office, P.O. Box 231949, 
Anchorage. Alaska, 99523-1949 and include the NAL/Acct. No. referenced in the caption. Alaska 
Integrated Media, Inc. also shall email the written response to WR-Response@fcc.gov . 

14. The Commission will not consider reducing or canceling a forfeiture in response to a claim 
of inability to pay unless the petitioner submits: (1) federal tax returns for the most recent three-year period; 
(2) financial statements prepared according to generally accepted accounting practices (GAAP); or (3) some 
other reliable and objective documentation that accurately reflects the petitioner’s current financial status. 

Any claim of inability to pay must specifically identify the basis for the claim by reference to the financial 
documentation submitted. 


17 See 47 C.F.R. § 1.1914. 

'*47 C.F.R. §§ 1.16, 1.80(f)(3). 
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15. FT IS FF RTHER ORDERED that a copy of this Notice of Apparent Liability for 
Forfeiture and Order shall be sent by both Certified Mail. Return Receipt Requested, and First Class Mail to 
Alaska Integrated Media. Inc. at 4700 Business Park Boulevard. Suite 44-A. Anchorage, Alaska 99503. 


FEDERAL COMMUNICATIONS COMMISSION 


Marlene Windel 
Resident Agent 

Anchorage Resident Agent Office 
\& estem Region 
Enforcement Bureau 
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PUBLIC NOTICE 


Federal Communications Commission 

445 12th St, S.W. New* information 202 / 4104)500 

Washington, D.C. 20554 Internet: http://www.fcc.gov 

TTY: 1 -888-035*5322 


DA 12-1187 
July 25, 2012 

CONSUMER AND GOVERNMENTAL AFFAIRS BUREAU REMINDS STATE 
TELECOMMUNICATIONS RELAY SERVICE PROGRAMS TO SEEK RECERTIFICATION 

CG Docket No. 03-123 

This Public Notice alerts states and territories that the certifications that they now hold for the 
provision of telecommunications relay services (TRS) will expire on July 26. 2013.' Under the Federal 
Communications Commission’s (Commission's) TRS regulations, each state or territory' may file an 
application for “renewal” of its certification one year prior to expiration, i.e., beginning on July 26, 2012. : 
Although there is no prescribed deadline for filing, we request that renewal applications be filed no later 
than October I, 2012, to give the Commission sufficient time to review and rule on the applications prior 
to the expiration of the existing certifications. 

Congress created the TRS program in Title IV of the Americans with Disabilities Act of 1990 
(ADA), 3 codified at Section 225 of the Communications Act of 1934, as amended (Act). 4 TRS enables 
persons with hearing and speech disabilities to access the telephone system to communicate with other 
individuals. 5 Under the Act, the Commission must ensure the provision of TRS that is functionally 
equivalent to voice telephone service. 6 The Commission’s TRS regulations set forth mandatory minimum 
standards that TRS providers must follow to meet this functional equivalency mandate. 7 


1 As amended by Section 103(a) of the Twenty-First Century Communications and Video Accessibility Act of 2010 
(CVAA), TRS is defined as **telephone transmission sen ices that provide the ability for an individual who is deaf, 
hard of hearing, deaf-blind, or who has a speech disability to engage in communication by wire or radio with one or 
more individuals, in a manner that is functionally equivalent to the ability of a hearing individual who does not have 
a speech disability to communicate using voice communication services by wire or radio.” Pub. L. No. 111-260, 

124 Stat. 2751. technical amendments. Pub. L. No. 111-265, 124 Stat. 2795 (Oct. 8, 2010) § 103(a), codified at 47 
U.S.C. § 225(a)(3). See also Telecommunications Relay Services and Speech-to-Speech Services for Individuals 
with Hearing and Speech Disabilities , Report and Order, Order on Reconsideration, and Further Notice of Proposed 
Rulemaking, 19 FCC Red 12475. 12479, If 3 n. 18 (2004) (describing how a traditional TRS call works). 

2 47 C.F.R. § 64.606(c)(1)- Since 1993. the Commission has granted states certification to operate their own TRS 
programs in five year increments. The Consumer and Governmental Affairs Bureau, under delegated authority, 
issued its last round of certification grants in July 2008. 

3 Pub. L. No. 101-336. 104 Stat. 327 (July 26. 1990). 

4 47 U.S.C. § 225. 

5 47 U.S.C. § 225(a)(3). 

6 47 U.S.C. § 225(a)(3). 

''See 47 C.F.R. §64.604. 
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Under Section 225, slates wishing to establish their own TRS programs for the provision of 
intrastate and interstate TRS over the public switched telephone network may receive Commission 
certification to do so. 8 All certified state TRS programs are required to provide traditional (TTY-based) 
TRS, interstate Spanish language traditional TRS, and Speech-to-Speech relay (STS) service. 9 States may 
also offer captioned telephone relay service (CTS). States seeking renewal of their certification must 
include information about each of these services in their applications so that the Commission can ensure 
that the provision of these services is consistent with its rules and that the state is exercising responsibility 
for oversight of these services. 10 

Specifically, in order to obtain certification, a state must submit documentation to the 
Commission that describes its relay program and include its procedures and remedies for enforcing any 
requirements that the program may impose. 11 In addition, a state must establish that its program makes 
available to TRS users informational materials on state and Commission complaint procedures sufficient 
for users to know the proper procedures for filing complaints. 12 The Commission’s TRS regulations 
explain that documentation should be submitted in narrative form, and that the Commission shall give the 
public notice of such applications.” 

The state certification process is intended to ensure that TRS is provided in a uniform manner 
throughout the United States and territories. Applications for certification will be reviewed to determine 
whether each state TRS program has sufficiently documented that it meets or exceeds all of the applicable 
operational, technical and functional mandatory minimum standards set forth in section 64.604 of the 
Commission’s rules. 14 If the program exceeds the mandatory minimum standards, the state must establish 
that the program docs not conflict with federal law. 15 In addition, applications will be reviewed to ensure 
that each state TRS program makes available adequate procedures and remedies for enforcing the 
requirements of each state’s program. 16 


* Although state TRS programs may offer interstate as well as intrastate TRS. only the costs associated with the 
provision of intrastate TRS are recovered from the state. See 47 U.S.C. §225(d)(3). States with certified TRS 
programs may allow TRS providers operating under their programs to recover such costs by a method consistent 
with the jurisdictional separation of costs requirements of Section 225. See id Costs associated w ith the provision 
of interstate TRS are recovered from subscribers of interstate and Voice over Internet Protocol (VoIP) service, and 
such providers are reimbursed through the TRS Interstate Fund. Id. In October 2011, the Commission adopted rules 
to implement Section 103(b) of the CVAA. requiring interconnected and non-interconnected VoIP serv ice providers 
to participate in and contribute to the TRS Fund. See CVAA § 715: 47 U.S.C. § 616: Contributions to the 
Telecommunications Relay Service Fund . CG Docket No. 11-47. Report and Order. 26 FCC Red 14532 (2011). 

g .W47C.F.R. §64.603. 

10 Since 2003, CTS has been a non-mandatory type of TRS that is eligible for compensation from the states for 
intrastate calls and from the Interstate TRS Fund for interstate or IP-based CTS calls. Telecommunications Relay 
Serv ices. and Sf^eech-to-Speech Services for Individuals with Hearing and Speech Disabilities, CC Docket No. 98- 
67. Declaratory Ruling. 18 FCC Red 16121 (2003). If a stale does not offer CTS. it need not submit documentation 
in its certification application pertaining to this service. 

" 47 U.S.C. § 225(0: 47 C.F.R. $ 64.606(a). 

47 C.F.R. §64.606<b)(l)<ii). 

1J 47 C.F.R. § 64.606(a). 

14 47 U.S C. § 225(fK2XA). Sec 47 C.F.R. § 64.604. 

15 See 47 C.F.R. $ 64.606(h)( IXiii). 

"47 U.S.C. § 225(f)(2)(B). 
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PROCEDURES FOR FILING: All filings must reference CG Docket No. 03-123 and be captioned 
U TRS State Certification Application." 

Electronic Filers: Filings may be filed electronically using the Internet by accessing the 
Commission’s electronic comment filing system (ECFS): http://apps.fcc.gOv/ecfs//. Follow the 
instructions provided on the website for submitting electronic filings. For ECFS filers, in completing the 
transmittal screen, filers should include their full name, U.S. Postal service mailing address, and CG 

Docket No. 03-123. 

Paper Filers: Parties who choose to submit by paper must submit an original and one copy of 
each filing. To expedite the processing of the applications . parties submitting by paper are encouraged to 
submit an additional copy to Attn: Dana Wilson, Federal Communications Commission, Consumer and 
Governmental Affairs Bureau, 445 12 th Street, SW, Room 3-C418, Washington, DC 20554 or by email at 
Dana. Wilsonffi fcc.gov . Parties should also submit electronic disk copies of their certification filing. The 
electronic media should be submitted in “read-only" mode and must be clearly labeled with the state’s 
name, the filing date and captioned “TRS Certification Application." 

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission’s Secretary, 
Office of the Secretary, Federal Communications Commission. All hand-delivered or messenger- 
delivered paper filing for the Commission’s Secretary must be delivered to FCC Headquarters at 445 12 th 
Street, SW, Room TW-A325, Washington, DC 20554. The filings hours are 8:00 a.m. to 7:00 p.m. All 
hand deliveries must be held together with rubber bands or fasteners. Any envelopes must be disposed of 
before entering the building. 

Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must 
be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. U.S. Postal Service first-class mail, 
Express Mail, and Priority Mail must be addressed to 445 12 ,h Street, SW, Washington, DC 20554. 


8290 



SI MMAR\ OF STATE TSLS PROGRAM CERTIFICATION TIMELINE 


DATE ITEM FCC ACTION i 

hrzz .T.n.r.g . - ; 2. 1 ( 2.rr*>ue> P‘_Fic seeking 

c/.^men: -x -»iafe TP> app::ca; 2 «.>ns that 

1 ' r cm filed 

Comnoib axe due w;:nm 50 days 1 
of release of the Public Notices; 
reply comments are due within 15 
d^\> thereafter 

'a ; 2. 2 - Vr* 2 . 2 C •t-i-v-kt, reMewii arrcations tor TRS 

’cczr~:U~4:i*x. for com.prance with 4** 

( C F ?. i; 64 604 and 64 VW 

' 

* i 

: l 

It necessary. Commission sends 
deficiency letters requesting 
add:lionai information from states 
to con firm com p 1 3P. ce with the 

I RS mandatory minimum 
standards arid other certification 
reqit’rcmentf. 

• Afiy - >-b- 22 ,3 [ Commis.sion issues PuMic 

* » Notices and Letter Orders of 

, ; certification renewals. 


ADDITION AL INFORMATION 


A copy of this Public Sot ice and related documents are available for public inspection and 
cop>ir.z during regular business hours at the FCC Reference Information Center. Portals II. 445 12* 
Street S'a. Room CY-A257, Washington. DC 20554. These documents also may be purchased from the 
C ommission's duplicating contractor. Best Copy and Printing. Inc. (BCP1). Portals II. 445 12~ Street 
SW. Room CY-B402. Washington. EX' 20554. Customers may contact BCPI at their web site: 
wyyw bep ' wcb j d or by calling 1202) 488-5500. Filings also may be found by searching on the 
Commission's Electronic Comment Filing System (ECFS) at http: apps.fcc.gov ecfs (insert CG Docket 
No. 03-123 into the Proceeding block). 

To request materials in accessible formats for people with disabilities (Braille, large print, 
electronic files, audio format), send an e-mail to fee504 a fcc.gov or call the Consumer and Governmental 
Affairs Bureau at (202) 418-0530 (voice). (202) 418-0432 (TTY). This Public Sotice also can be 
downloaded in Word or Portable Document Format (PDF) at: http: transition.fcc.gov cub dro trs.html . 

For further information regarding this PuMic Sotice , please contact Dana Wilson, 
Consumer and Governmental Affairs Bureau, Disability Rights Office, at (202) 418-2247 (voice), 
(202) 418-2297 (TTY), or e-mail at Dana. Wilson a fcc.gov . 
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Before the 

Federal Communications Commission 
Washington, DC 20554 


In the Matter of ) 

) 

Universal Service Contribution Methodology ) WC Docket No. 06-122 

) 

A National Broadband Plan For Our Future ) GN Docket No. 09-51 

ORDER 


Adopted: July 25, 2012 Released: July 25, 2012 

By the Acting Chief, Wireline Competition Bureau: 

1. On July 11, 2012. the National Association of State Utility Consumer Advocates 
(“NASUCA”) filed a motion for extension of time' requesting an additional thirty days for parties to file 
reply comments in the Contribution Methodology Reform and Modernization Further Notice proceeding. 2 
NASUCA seeks an extension of time 'To review and study initial comments and potentially to formulate 
thoughtful reply comments” and to coordinate proposed comments among its membership. 3 

2. As provided in section 1.46(a) of the Commission's Riles, it is the policy of the 
Commission that extensions of time shall not be routinely granted. 4 In reviewing the instant request, we 
consider the Commission's general policy as reflected in section 1.46(a) and the time period provided for 
parties to review and respond to comments filed in the Contribution Methodology Reform and 
Modernization Further Notice proceeding. 

3. We find that the circumstances presented here do not warrant granting an extension of 
time to file reply comments. We therefore deny NASUCA's motion for extension of time to file reply 
comments in the Contribution Methodology Reform and Modernization Further Notice proceeding. 5 

4. Accordingly, IT IS ORDERED that, pursuant to sections 4(i). 4(j), and 5(c) of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), !54(j), 155(c), section 1.46 of the 


1 Motion for Extension of Time to File Reply Comments by National Association of State Utility Consumer 
Advocates, WC Docket No. 06-122, GN Docket No. 09-51 (filed July 11, 2012) (NASUCA Motion). 

2 Universal Service Contribution Methodology; A National Broadband Plan For Our Future, WC Docket No. 06- 
122. GN Docket No. 09-51, Further Notice of Proposed Rulemaking, 27 FCC Red 5357 (2012) (Contribution 
Methodology Reform and Modernization Further Notice). The Wireline Competition Bureau issued a Public Notice 
announcing deadlines for filing comments in the Contribution Methodology Reform and Modernization Further 
Notice proceeding. See Wireline Competition Bureau Announces Deadlines for Comments on Universal Service 
Contribution Methodology Further Notice of Proposed Rulemaking , WC Docket No. 06-122, GN Docket No. 09-51. 
Public Notice, DA 12-905 (Wireline Comp. Bur., rel. Jun. 7, 2012). 

’ See NASUCA Motion at 2-3. 

4 47 C.F.R. $ 1.46(a). 

5 W 7 e remind parties that they may continue to file ex parte presentations for this proceeding. 47 C.F.R. §§ 1.1200 et 
seq. 
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Ccnrr ' 5.5 :r. s r-xs. 4~ C F R $ 1.46. and pursuant to the authority delegated in sections 0.91 and 0.291 
cf'he C .rrr 55 -:r s r./cs, 4" C F R 5? 0.91.0.291. the motion for extension of time filed by the 
% *£Li Visx rv-i cf Stare L'tilirw Consumer Advocates IS DENIED as discussed herein. 


FEDERAL COMMUNICATIONS COMMISSION 


Julie A. Yeach 
Acting Chief 

^ irelme Competition Bureau 
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Before the 

Federal Communications Commission 
Washington, DC 20554 


In the Matter of ) 

) 

Requests for Waiver and Review of ) 

Decisions of the ) 

Universal Service Administrator by ) 

) 

Akisha Networks, Inc. ) 

Houston, TX ) 

) 

Central Montcalm Public School District ) 

Stanton, Ml ) 


SLD File Nos. 599288. 631306 

SLD File Nos. 449655, 495449, 
572376, 597140 


Schools and Libraries Universal Service 
Support Mechanism 

ORDER 


) CC Docket No. 02-6 

) 


Adopted: July 25, 2012 Released: July 25, 2012 

By the Chief, Telecommunications Access Policy Division, Wireline Competition Bureau: 

1. Consistent with precedent, 1 we deny three appeals 2 seeking review of decisions of the 
Universal Service Administrative Company (USAC) under the E-rate program (more formally known as 


1 See Request for Review by Approach Learning and Assessment Center , Federal-State Joint Board on Universal 
Service . CC Docket No. 96-45, 22 FCC Red 5296, para. 19 (2007) (finding that when an applicant gives an entity 
the ability to control the dissemination of information regarding the service requests and that entity also participates 
in the competitive bidding process as a prospective serv ice provider, the applicant impairs its ability to hold fair and 
open competitive bidding process): Request for Review • of the Decision of the Universal Service Administrator by 
Send Technologies . L.L.C., CC Docket No. 02-6, 22 FCC Red 4920. 4952, para. 6 (2007) (finding a conflict of 
interest existed between the applicant and its selected service provider where an employee named as the contact 
person on the FCC Form 470 also owned a 15 percent interest in the service provider and participated in the request 
and preparation for bids); see also Request for Review of the Decision of the Universal Service Administrator by 
Ysleta Independent School District. CC Docket Nos. 96-45. 97-21, Order. 18 FCC Red 26407, 26434, para. 60 
(2003) (stating “[wje stress that direct involvement in an application process by a service provider would thwart the 
competitive bidding process’*). 

2 See Letter from Jake Helms. Central Montcalm Public School District, to Federal Communications Commission, 
CC Docket No. 02-6 (filed Oct 3, 2011) (Central Montcalm Request for Review); Letter from Ronald T. Smith, 
Akisha Networks, Inc., to Federal Communications Commission. CC Docket No. 02-6 (dated Mar. 11, 2011) 
(requesting an opportunity to respond to USAC's decision because it had not received notice of USAC’s decision 
relating to Houston Heights Learning Academy (Houston Heights)) (Akisha Houston Heights Request for Review); 
Letter from Ronald T. Smith. Akisha Networks, Inc., to Federal Communications Commission, CC Docket No. 02-6 
(dated Mar. 26. 2012) (Akisha Houston Heights Supplement); Letter from Ronald T. Smith, Akisha Networks, Inc., 
to Federal Communications Commission. CC Docket No. 02-6 (dated Mar. 11, 2011) (relating to La Amistad Love 
and Learning Academy (La Amistad)) (Akisha La Amistad Request for Review). The three appeals are also 
identified in the Appendix. 
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the schools and libraries universal service support program). 3 In each of the decisions, USAC found that 
there was improper vendor involvement in the competitive bidding process in violation of the 
Commission’s requirements. 4 Based on the record before us, we affirm USAC's decisions and find 
improper vendor involvement in the competitive bidding process in each case. 5 

2. In each instance, we find that the financial relationship between the E-rate consultant and 
the selected service provider constitutes a prohibited conflict of interest under E-rate program rules. 6 We 
deny the appeal filed by the Central Montcalm Public School District because we find that Elite Fund, 
Inc. (Elite), owned by Steve Meinhardt, assisted Central Montcalm in the preparation of its FCC Form 
470, and Central Montcalm subsequently entered into a multi-year service agreement with another 
company owned by Mr. Meinhardt, CASAIR, Inc. 7 We also deny two appeals filed by the service 
provider, Akisha Networks, because Akisha Networks paid a sales commission to a consultant that was 
used by both La Amistad Love and Learning Academy and Houston Heights Learning Academy to assist 


3 Section 54.719(c) of the Commission’s rules provides that any person aggrieved by an action taken by a division of 
USAC may seek review from the Commission. 47 C.F.R. § 54.719(c). 

4 See Letter from USAC, Schools and Libraries Division, to Michele Videtich, Central Montcalm Public School 
District (dated Aug. 16, 2011) (“Elite was considered a service provider and therefore could not act as an 
independent consultant on behalf of the applicant or assist the applicant with tasks that sendee providers are 
prohibited from undertaking.’*); Letter from USAC, Schools and Libraries Division, to Ronald T. Smith, Akisha 
Networks, Inc. (dated Dec. 21, 2010) (stating that the applicant's consultant was being paid a sales commission by 
Akisha in violation of program policies) (Akisha Houston Heights Commitment Adjustment (COMAD)): Letter 
from USAC. Schools and Libraries Division, to Ronald Smith. Akisha Networks. Inc. (dated Sept. 27, 2010) 

(Akisha La Amistad COMAD). 

5 Because w r e find that there was improper vendor involvement in the competitive bidding process, we dismiss as 
moot Akisha Networks, Inc.’s (Akisha Networks) arguments concerning the cost-effectiveness of its selected 
serv ices. See Akisha Houston Heights Supplement at 5. We grant Akisha Networks’s request for w aiver of the 
appeal filing deadline for application number 599288 because we find that Akisha Networks submitted its appeal to 
USAC within a reasonable period of time after receiving actual notice of USAC's adverse decision. 47 C.F.R. § 
54.720. Generally, the Commission’s rules may be waived if good cause is shown. 47 C.F.R. § 1.3. The 
Commission may exercise its discretion to waive a rule where the particular facts make strict compliance 
inconsistent with the public interest. Northeast Cellular Telephone Co. v. FCC , 897 F.2d 1164, 1166 (D.C. Cir. 
1990) [Northeast Cellular). In addition, the Commission may take into account considerations of hardship, equity, 
or more effective implementation of overall policy on an individual basis. WAIT Radio v. FCC, 418 F.2d 1153. 

1159 (D.C. Cir. 1969); Northeast Cellular , 897 F.2d at 1166. Waiver of the Commission’s rules is appropriate only 
if both (i) special circumstances warrant a deviation from the general rule, and (ii) such deviation will serve the 
public interest. Network IP. l.LC v. FCC 548 F.3d 116. 125-128 (D.C. Cir. 2008); Northeast Cellular , 897 F.2d at 
1166. See, eg.. Requests for Review and or Waiver of Decisions of the Universal Service Administrator by 
Albuquerque School District, et a/.. Schools and Libraries Universal Service Support Mechanism , File Nos. SLD- 
548427. et aL, CC Docket No. 02-6, Order, 26 FCC Red 5878 (Wireline Comp. Bur. 2011) (waiving the 
Commission’s filing deadline for six applicants because the Bureau found that these applicants could not submit 
their appeals to the Commission in a timely manner due to circumstances beyond their control or because the 
petitioner submitted its appeal to USAC within a reasonable period of time after receiving actual notice of USAC’s 
adverse decision). 

6 See supra n.l. 

7 See Central Montcalm Request for Review at 2 (stating that although Steve Meinhardt owned both companies, they 
*‘were run completely separate’*). Central Montcalm’s funding year 2006 through 2008 FCC Form 471 applications 
each referenced the underly ing FCC Form 470. See e g. Central Montcalm Public School District, FCC Form 471 
(filed on Feb. 2, 2006) (citing Central Montcalm Public School District. FCC Form 470 (posted Nov. 28. 2005) 

(FCC Form 470 No. 84425000548560)). 
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them with their E-rate selection processes. 8 A consultant, acting on behalf of the applicant, exerts great 
influence on an applicant's bidding process and thus, should not have a financial relationship with a 
service provider which it selects (or recommends) on behalf of the applicant. 9 Here, the consultant 
participated in the bidding process and ultimately selected a service provider with which it had business 
relationships. We therefore find that these relationships impaired the applicants' ability to hold fair and 
open competitive bidding processes. 10 Akisha Networks appealed two commitment adjustment 
(COMAD) decisions made by USAC, we thus direct US AC, as it relates to the Akisha Networks appeals, 
to continue recovery actions against the party or parties responsible for the rule violations. 11 

3. ACCORDINGLY, IT IS ORDERED, pursuant to the authority contained in sections 1-4 
and 254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and sections 
0.91, 0.291. and 54.722(a) of the Commission's rules, 47 C.F.R. §§ 0.91, 0.291, 54.722(a), that the 
appeals filed by Akisha Networks, Inc. and Central Montcalm Public School District, as listed in the 
Appendix, ARE DENIED. 

4. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254 
of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and pursuant to 
authority delegated in sections 0.91,0.291, and 54.722(a) of the Commission's rules, 47 C.F.R. §§ 0.91. 
0.291, and 54.722(a), that section 54.720 of the Commission's rules, IS WAIVED to the limited extent 
provided herein. 


FEDERAL COMMUNICATIONS COMMISSION 


Trent B. Harkrader 
Chief 

Telecommunications Access Policy Division 
Wireline Competition Bureau 


8 See generally Akisha Houston Heights COMAD and Akisha La Amistad COMAD. 

° See generally n. 1. 

"Id. 

11 In the Commitment Adjustment Implementation Order, the Commission established procedures to recover funds 
disbursed to parties that obtained the funds in violation of the Commission's E-rate program. See Changes to the 
Board of Directors of the National Exchange Carrier Association. Inc., Federal-State Joint Board on Universal 
Service , 97-21. 96-45, Order. 15 FCC Red 22975 (2001) (Commitment Adjustment Implementation Order). 
Subsequently, in the Schools and Libraries Fourth Report and Order , the Commission modified the rules governing 
COMAD recovery actions to allow USAC to pursue recovery actions against the party responsible for the violation 
such as the school, library, or service prov ider. See Federal-State Joint Board on Universal Service. Changes to the 
Board of Directors for the National Exchange Carrier Association. Inc., Schools and Libraries Universal Service 
Support Mechanism . CC Docket Nos. 96-45, 97-21 and 02-6. Order on Reconsideration and Fourth Report and 
Order, 19 FCC Red 15252. 15255-15257, paras. 10-15 (2004) ( Schools and Libraries Fourth Report and Order). 
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APPENDIX 


Petitioners 

Application 

Nomberts) 

Funding 

Year 

Date Appeal Filed 

Akisha Networks. Inc. 

(Houston Heights Lean:ing Academ> » 

Houston. TX 


2008 

V* 

$ 

i j 

o 

Akisna Networks, inc. 

(LA Amistad Lo\e and Leamirg Acaderro ) 
Houston. TX 

63151*6 

2i>08 

A jg. 22. 20 il 

Central Mcntcaim P_ir :c School District 

44^55 

2006 

Oct. 3. 2011 

Stanton. X!I 

4^5449 

5 7 23~6 

2006 

2007 



59 7 140 

— 

2008 

_ 
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Before the 

Federal Communications Commission 
Washington, DC 20554 


In the Matter of ) 

) 

Requests for Review of the Decision of the ) 

Universal Service Administrator by ) 

) 

South Country Central School District ) 

East Patchogue, New York ) 

) 

Schools and Libraries Universal Service ) 

Support Mechanism ) 


File No. SLD-I39055 


CC Docket No. 02-6 


ORDER 


Adopted: July 25. 2012 


Released: July 25,2012 


By the Chief, Telecommunications Access Policy Division, Wireline Competition Bureau: 

1. In this order we dismiss an appeal filed by South Country Central School District (South 
Country) seeking review of a decision made by the Universal Service Administrative Company (USAC) 
under the E-rate program (more formally known as the schools and libraries universal service support 
program) to deny South Country E-rate funds for wide area network (WAN) services that USAC found to 
be ineligible for funding. 1 We dismiss as moot the appeal based on our finding that South Country 
submitted a different application the same funding year using the same contract for services and received 
E-rate funding for those services. 

2. South Country requested E-rate funding in funding year 1999 for leased wide area network 
services from Cablevision Lightpath. 2 South Country indicated that it was seeking E-rate discounts for 
“WAN Telecom Services" and Internet access but requested funding for these recurring and non¬ 
recurring services as internal connections on its FCC Form 471.’ USAC denied the request finding that 
South Country sought E-rate support for ineligible WAN construction costs. 4 USAC also denied South 


1 Letter from Mark Schissler. South Country Central School District, to Office of the Secretary . Federal 
Communications Commission (dated May 10, 2000) (Request for Review). Section 54.719(c) of our rules provides 
that any person aggrieved by an action taken by a division of USAC may seek review from the Commission. 47 
C.F.R. §54.719(c). 

2 The funding request included a non-recurring installation fee of $514,730.00 and recurring monthly service 
charges of $6768.40 for OC-3 WAN service ($5782.50 per month), Internet local loop serv ice ($460.90 per month), 
and Internet access service ($525.00 per month). FCC Form 471, South Country Central School District, tiled April 
2. 1999, Attachment - Cablevision Lightpath Contract, signed March 31, 1999 (Cablevision Lightpath Contract). 

3 FCC Form 471, File No. SLD-139055. South Country- Central School District, Block 5-Scrvices Ordered, filed 
April 2. 1999. 

4 Letter from USAC, Schools and Libraries Division, to Sally Neumann, South Country' Central School District 
dated Nov. 2. 1999 (Funding Commitment Decision Letter) (finding that 30% or more of the funding request 
included a request for WAN construction which is an ineligible product or service). 
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Country’s appeal of that funding decision. During the pendency of its appeal with USAC, South Country 
resubmitted its request for these same services under a new application number seeking the same services, 
for the same funding year, under the telecommunications services category. 5 That funding request was 
approved.* 

3. In light of the fact that South County received E-rate support for the requested services for 
the funding year at issue in South County’s appeal, albeit under a different funding request, we dismiss 
South Country’s appeal as moot. 

4. ACCORDINGLY, IT IS ORDERED, pursuant to the authority contained in sections 1-4 and 
254 of the Communications Act of 1934. as amended, 47 U.S.C. §§ 151-154 and 254, and sections 0.91, 
0.291, and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91. 0.291, 54.722(a), that the request for 
review filed by South Country Central School District, East Patchogue, New York, on May 10, 2000 IS 
DISMISSED. 


FEDERAL COMMUNICATIONS COMMISSION 


Trent B. Harkrader 
Chief 

Telecommunications Access Policy Division 
Wireline Competition Bureau 


' FCC Form 471. File No. SLD-209311, South Country Central School District, Block 5-Services Ordered, filed 
March 31. 2000 (requesting WAN telecommunications contract under the same Cablevision Lightpath Contract that 
was attached to South Country’s application for File No. SLD-139055). In fact, the contract with Cablevision 
Lightpath for the W'AN services that was part of South Country’s first funding request is identical to the contract 
South Country used in its second request that USAC approved and funded. See Cablevision Light path Contract. 

* See USAC website. Funding Request Data Retrieval Tool, 

http://www.slform.s.uni versalscmce.org/DRT/Default.asp\#o. last visited July 25, 2012. 
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Before tbe 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

BOROUGH OF ROSELLE PARK, NEW ) File No. 0002932068 

JERSEY ) 

) 

Request for Waiver of Sections 90.305(a), ) 

90.307(d), and 90.309 of the Commission’s Rules ) 

ORDER 

Adopted: July 25,2012 Released: July 25,2012 

By the Chief, Policy and Licensing Division, Public Safety and Homeland Security Bureau: 

I. INTRODUCTION 

1. The Borough of Roselle Park, New Jersey (Roselle Park) filed an application and request 
for waiver to operate on three 470-512 MHz band (T-Band) frequency pairs in the television (TV) 

Channel 20 band (506-512 MHz). 1 Specifically, Roselle Park requests a waiver to short-space its 
proposed base station to adjacent channel TV Station WL1W, Channel 21, Garden City, New York, and 
co-channel TV Station WCCT-TV (formerly WTXX), Channel 20, Waterbury, Connecticut. 2 Roselle 
Park also requests a waiver because it proposes to operate more than 80 kilometers (50 miles) outside 
Philadelphia, Pennsylvania, the maximum distance allowed under the Commission’s rules. 3 For the 
reasons stated below, we deny the Waiver Request and dismiss the application. 

II. BACKGROUND 

2. In support of its waiver request, Roselle Park states that it initially sought the assistance 
of a frequency coordinator to obtain a frequency in the 450-470 MHz band, but was informed by the 
coordinator that there were no available 450-470-MHz frequencies in New Jersey. 4 Roselle Park states 
that access to Channel 20 T-Band frequencies would enable it to serve its own community and to 
communicate with two neighboring police and fire departments that use T-Band. 5 


1 File No. 0002932068 (filed Mar. 2, 2007. amended Mar. 10, 2011 and Mar. 11, 2011) and accompanying Waiver 
Request and Engineering Exhibit (Waiver Request). 

2 See Waiver Request at I. 47 C.F.R. § 90.309 governs co-channel separation, while the applicable rule for adjacent 
channel separation is 47 C.F.R. § 90.307(d). 

3 See Waiver Request at I: see also 47 C.F.R. $ 90.305(a). Roselle Park’s proposed base station is located 109.6 
kilometers from the Philadelphia center point coordinates. Waiver Request at 1. 

4 See File No. 0002932068, attached Letter from Warren Wielgus, Chief of Police and Robert Tobe, Fire Chief, to 
the Federal Communications Commission (dated Dec. 18, 2006). 

'Id. 
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III. DISCUSSION 

3. On February 22, 2012, the President signed the Middle Class Tax Relief and Job Creation 
Act of 2012 (Spectrum Act) into law. 6 Section 6103 of the Spectrum Act provides that, not later than 
nine years after the date of enactment, the Commission shall reallocate T-Band spectrum “currently used 
by public safety eligibles.” 7 On April 26, 2012. the Wireless Telecommunications Bureau and the Public 
Safety and Homeland Security Bureau (Bureaus) issued a public notice announcing a limited suspension 
of the acceptance and processing of certain T-Band applications.* The Suspension Sotice suspended the 
acceptance and processing of T-Band applications “in order to stabilize the existing spectral landscape 
while the Commission considers issues surrounding future use of the T-Band, solicits input from 
interested parties, and works to implement the directives of the Act/’* In the Suspension S otice , the 
Bureaus stated that they would not accept or process applications “that would, if granted, tend to increase 
the degree to which the 470-512 MHz band is currently licensed,” including applications for new 
licenses. 10 

4. In light of the Spectrum Act and in accordance with the Suspension Notice, we find that 
Roselle Park's application would, if granted, increase the degree to which the T-Band is currently 
licensed because the application is for a new license. We further find that Roselle Park has not stated 
sufficient grounds to justify a waiver of the Suspension Sotice. Therefore, we deny Roselle Park's waiver 
request and dismiss the application. 1 J 

IV. ORDERING CLAUSES 

5. Accordingly, IT IS ORDERED pursuant to Sections 4(i) of the Communications Act of 
1934, as amended, 47 U.S.C. § 154(i), and Section 1.925 of the Commission's rules, 47 C.F.R. § 1.925, 
that the Waiver Request associated with application File No. 0002932068, filed by the Borough of 
Roselle Park, New Jersey on March 2, 2007, as amended, IS DENIED. 

6. IT IS FURTHER ORDERED that application File No. 0002932068 IS DISMISSED 
consistent with this Order and the Commission's rules. 


0 See Pub. L. No. 112-96, 126 Stat. 156 (2012) (Spectrum Act). 

7 Spectrum AcL § 6103(a). The Act further instructs the Commission to ’'begin a system of competitive bidding 
under Section 309(j) of the Communications Act of 1934 (47 U.S.C. 309(j)) to grant new initial licenses for the use 
of the spectrum.” Id. It also provides that “relocation of public safety entities from the T-Band Spectrum” shall be 
completed not later than two years after completion of the system of competitive bidding. Id., § 6103(b). (c). 

I Wireless Telecommunications Bureau and Public Safety and Homeland Security Bureau Suspend the Acceptance 
and Processing of Certain Part 22 and 90 Applications for 470-512 MHz (T-Band) Spectrum, Public Notice , 27 FCC 
Red 4218 (WTB/PSHSB 2012) ( Suspension Notice). 

'Id at 1. 

•° Id. at 2. 

II Notwithstanding our decision in this Order , Roselle Park may have recourse to the waiver provisions in Section 

1 .925 of the Commission’s rules to request waiver of the Suspension Notice. See Suspension Notice at 2 n. 4. Any 
such request must be based on careful review of the rule's criteria for a waiver and must provide complete support, 
including but not limited to documentation, demonstrating that applicant meets the criteria set out in the rule. Id. 
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7. We take this action under delegated authority pursuant to Sections 0.191 and 0.392 of the 
Commission’s rules, 47 C.F.R. §§ 0.191, 0.392. 


FEDERAL COMMUNICATIONS COMMISSION 


Thomas J. Beers 

Chief, Policy and Licensing Division 
Public Safety and Homeland Security Bureau 


8302 




g> PUBLIC 


NOTICE 


Federal Communications Commission 
445 12”’ St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet: http://www.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1192 
Release Date: July 25,2012 

OFFICE OF MANAGING DIRECTOR ANNOUNCES REVISED DEBT COLLECTION 
PROCESS FOR DELINQUENT CONTRIBUTORS TO THE UNIVERSAL SERVICE FUND, 
THE TELECOMMUNICATIONS RELAY SERVICES FUND AND THE NORTH AMERICAN 

NUMBERING PLAN 

WC DOCKET NOS. 05-196, 06-122, 10-191; CC DOCKET NO. 92-237; 

CG DOCKET NO. 03-123 

Under the Debt Collection Improvement Act of 1996 (DC1 A), 1 the Federal Communications 
Commission (the Commission) and its reporting components 2 - including the Universal Service Fund 
(USF), the Telecommunications Relay Services Fund (TRS Fund) and the North American Numbering 
Plan (NANP) (collectively, the Funds) 3 - are required to transfer debts owed to the Commission to the 
Financial Management Service (FMS) of the U.S. Department of Treasury for further collection efforts. 4 
The administrators of the Funds assess interest, penalties, and administrative charges for collection on 
delinquent contributions, 5 and they apply DCIA procedures. 6 


‘ Pub.L. 104-134, 110 Slat. 1321, 1358 (Apr. 26. 1996). as amended, and codified at 31 U.S.C. §§ 3711, 3716. 3717: 
31 C.F.R. §285.12.31 C.F.R. §§ 900-904; and 47 C.F.R. § 1.1901, etseq. 

2 47 C.F.R. § 1.1901(b). 

3 The Commission has delegated the administration of the collection of contributions for the Universal Service Fund 
(USF), the Telecommunications Relay Service Fund (TRS Fund) and the North American Numbering Plan (NANP) 
to outside administrators (collectively, the Funds). The Universal Service Administrative Company (USAC) 
administers the USF. See Changes to the Board of Directors of the National Exchange Carrier Association, Inc., and 
Federal-State Board on Universal Service, CC Docket Nos. 97-21 and 96-45, 12 FCC Red 18400. Report and Order 
and Second Order on Reconsideration (1997); Changes to the Board of Directors of the National Exchange Carrier 
Association. Inc., and Federal-State Board on Universal Service, 13 FCC Red 25058. Third Report and Order in CC 
Docket No. 97-21, Fourth Order on Reconsideration in CC Docket 97-21 and Eighth Order on Reconsideration in 
CC Docket No. 96-45 (1998). Welch LLP is the billing and collection agent for the NANP. Federal 
Communications Commission Selects Welch & Comfxtny LLP As the Next North American Numbering Plan Rilling 
and Collection Agent , CC Docket Nos. 92-237. 99-200. News Release (April 12. 2004). Rolka Loube Saltzer & 
Associates (RLSA) began administering the Interstate Telecommunications Relay Services (TRS) Fund under 
contract at the start of the 2011-2012 TRS Fund year. FCC Names New Administrator of Interstate TRS Fund . 

News Release (April 6.2011). 

4 31 U.S.C. §8 3711. 3716, 3717; 31 C.F.R. § 285.12,31 C.F.R. §§ 900 - 904: and 47 C.F.R. § 1.1901. etseq. 

5 See 31 U.S.C. § 3717(e): 47 C.F.R. §$ 1.1940, 1.1941: 54.711(a), 54.713.54.713(b). 

6 31 U.S.C. §§ 3701-02: 3711-20: 31 C.F.R. § 285.12. 
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Previously, the Commission provided a courtesy notice to each delinquent debtor before 
transferring to FMS delinquent debts for collection. The Commission no longer provides that notice; 
rather, each Fund administrator furnishes notification reminding contributors of the consequences of 
failing to pay the full amount due. This change to the process will result in a more efficient and effective 
method for the collection of debts owed to the Commission. Furthermore, the new process will allow for 
the transfer of delinquent debts to FMS in a more timely manner. Accordingly, each administrator will 
directly transfer legally enforceable delinquent debts 7 directly to FMS at any time after such notification, 
but must transfer the debt that has been delinquent 180 days. 8 The FMS will assess additional 
administrative charges for collection. 9 

For further information, please contact Cheryl Collins, Chief, Revenue and Receivable Operations 
Group, Financial Operations, Office of the Managing Director, at 202-418-1995. 


- FCC - 


7 A debt is legally enforceable if there has been a final agency determination that the debt in the amount stated, is 
due and there are no legal bars to collection action. Where, for example, a debt is the subject of a pending 
administrative review process required by statute or regulation and collection action during the review process is 
prohibited, the debt is not considered legally enforceable for purposes of mandatory transfer to FMS and is not to be 
transferred even is the debt is more than 180 days past due. 31 C.F.R. § 285.l2(c)(3)(i). 

8 31 C.F.R. § 285.12(f). The administrator must transfer any legally enforceable debt that is more than 180 days 
past due. 31 C.F.R. § 285.12(c)( I). 

“ 31 C.F.R. § 285.12(f). (j). 
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PUBLIC NOTICE 

FEDERAL COMMUNICATIONS COMMISSION 
445 12rh STREET S.W. 

WASHINGTON D.C. 20554 


News media information 202-418-0500 
Internet: http://www.fcc.gov (or ftp.fcc.gov) 

TTY (202) 418-2555 

DA No. 12-1193 

Report No. TEL-01570 Thursday July 26, 2012 


International Authorizations Granted 
Section 214 Applications (47 C.F.R. § 63.18); Section 310(b)(4) Requests 

The following applications have been granted pursuant to the Commission’s streamlined processing procedures set forth 
in Section 63.12 of the Commission’s rules, 47 C.F.R. § 63.12, other provisions of the Commission's rules, or 
procedures set forth in an earlier public notice listing applications accepted for filing. 

Unless otherwise noted, these grants authorize the applicants (1) to become a facilities-based international common 
carrier subject to 47 C.F.R. § 63.22; and/or (2) to become a resale-based international common carrier subject to 47 
C.F.R. § 63.23; or (3) to exceed the 25 percent foreign ownership benchmark applicable to common carrier radio 
licensees under 47 U.S.C. § 310(b)(4). 

THIS PUBLIC NOTICE SERVES AS EACH NEWLY AUTHORIZED CARRIER’S SECTION 214 CERTIFICATE. 

It contains general and specific conditions, which are set forth below. Newly authorized carriers should carefully 
review the terms and conditions of their authorizations. Failure to comply with general or specific conditions of an 
authorization, or with other relevant Commission rules and policies, could result in fines and forfeitures. 

Petitions for reconsideration under Section 1.106 or applications for review under Section 1.115 of the Commission's 
rules in regard to the grant of any of these applications may be filed within thirty days of this public notice (see Section 
1.4(bX2)). 

An updated version of Sections 63.09-25 of the rules, and other related sections, is available at 
http://www.fcc.gov/ib/pd/pf/telecomrules.html. 

For additional information, please contact the FCC Reference and Information Center, Room CY-A257, 445 12th Street 
SW, Washington, D.C. 20554. (202) 418-0270. 


ITC- 214-2011110 8 -00344 E GSH COMMUNICATIONS LLC 

International Telecommunications Certificate 

Service(s): Global or Limited Global Facilitics-Based Service. Global or Limited Global Resale Service 

Grant of Authority Date of Action: 07/21 /20! 2 

Application for authority to provide facilities-based serv ice in accordance with section 63.18(e)( I) of the Commission's rules, and also to provide 
resale service in accordance with section 63. 18(e)(2) of the Commission's rules, 47 C.F.R. § 63.18teR 1), (2). 

We grant the Petition to Adopt Conditions to Authorizations and Licenses Hied in the proceeding on July 20, 2012, by the Department of Justice 
(DOJ) and the Department of Homeland Security. Accordingly, we condition gram of this application on GSH Communications LLC abiding by 
the commitments and undertakings set forth in the July 5, 2012 Letter of Assurance (LOA) from the President of GSH Communications LLC to 
Assistant Attorney General, National Security Division, DOJ. The Petition and the LOA may be viewed on the FCC’s website through the 
International Bureau Filing System (1BFS) by searching for ITC-214-20111108-00344 and accessing the "Other Filings related to this 
application" from the Document Viewing Area. 
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XYZ Telecom Corporation 


ITC-214-20120204-00043 E 

International Telecommunications Certificate 

Scrvke(s): Global or I .united Global Facilities-Based Service, Global or Limited Globa! Resale Service 

Grant of Authority 


Date of Action: 


07/10/2012 


Application for authority to provide facilities-based service in accordance with section 63.18(c)(1) of the Commission’s rules, and also to provide 
resale service in accordance with section 63.18(c)(2) of the Commission’s rules, 47 C.F.R. § 63.18(e)( 1), (2). 


ITC-214- 20120531-00146 E Dorial Telecom. LLC 


International Telecommunications Certificate 

Scrvice(s): Global or Limited Global Facilities-Bascd Sen ice. Global or Limited Global Resale Serv ice 

Grant of Authority 


Date of Action: 


06/22 2012 


Application for authority to provide facil.lies-bascd service in accordance with scct.on 63.18(00) of the Commissions rules, and also to provide 
resale service in accordance with section 63.18(c)(2) of the Commission s rules, 47 C.F.R. §63.1 S(e)( 1). (2). 


ITC-214-20120612-00159 E 


Pinnacle Telecommunications Group, LLC. 


International Telecommunications Certificate 

Service(s): Global or Limited Global Facilities-Bascd Service. Global or Limited Global Resale Service 

Grant of Authority 


Date of Action: 


07/06/2012 


Application for authority to provide facilities-hased sen ice in accordance with section 63.18(c)(1) of the Commission's rules, and also to provide 
resale service in accordance with section 63.18(e)(2) of the Commission’s rules. 47 C.F.R. § 63.18(e)( 1), (2). 


ITC-214-20120613-00155 E Chronicles 410 Inc. 


International Telecommunications Certificate 

Service!*): Global or Limited Global Facilities-Bascd Service, Global or Limited Global Resale Service 

Grant of Authority 


Dale of Action: 


07/06/2012 


Application for authority to provide facilities-based service in accordance with section 63.18(e)( 1) of the C ommission s rules, and also to provide 
resale service in accordance with section 63.18(c)(2) ol the Commission s rules, 47 C.F.R. § 63.18(c)(1), (2). 


ITC-214-20120619-00163 E 


Ncutrona Networks International LLC d/b/a IFX International Carrier Services 


International Telecommunications Certificate 

Service!*): Globa! or Limited Global Facilities-Bascd Service. Global or Limilcd Global Resale Service 

Grant of Authority 


Date of Action: 


07/20/2012 


Application for authority to provide facilities-based sen ice in accordance with section 63.18(cK I) of the Commission s rules, and also to provide 
resale service in accordance with section 63.18(c)(2) of the Commission’s rules, 47 C.F.R. $ 63.18(e)( I). (2). 


ITC-214-20120622-00161 E GoGo Telecom, LLC 

International Telecommunications Certificate 

Servlce(f): Global or l imited Global Facilities-Bascd Service, Global or Limited Global Resale Sen ice 

Grant of Authority Date of Ac.ion: 07/2U/20I2 

Application for authority to provide facililics-bascd serv ice in accordance with section 63.18(0(1) of Ihe Commission’s rules, and also to provide 
resale service in accordance with section 63.18(e)(2) of the Commission’s rules, 47 C .F R. § 63.1 K(e)( 1), (2). 


ITC-214-20120628-00160 E Dial lone USA. Inc. 

International Telecommunications Certificate 

Service!*): Global or Limited Global Facilities-Based Sen ice. Global or Limited Global Resale Sen ice 

Grant of Authority 


Date of Action: 07/20/2012 


Application for authority to provide facilities-based service in accordance with section 63.18(e)( 1) of the Commission's rules, and also to provide 
resale service in accordance with section 63.18(c)(2) of the Commission s rules, 47 C .F.R. § 63.18(cM 1)«(2). 
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ITC-214-20120703-00169 E Distaphone Group LLC 

International Telecommunications Certificate 

Strvfce(s): Global or Limited Global Lacilines-Based Service, Global or Limited Global Resale Service 

Grant of Authority Date of Action: 07/20/2012 

Application lor authority to provide facilities-based service in accordance with section 63.18(c)(1) of the Commission’s rules, and also to provide 
resale service in accordance with section 63.18(e)(2) of the Commission's rules, 47 C.L.R. $ 63.1 S(e)( 1), (2). 


ITC-T/C-20120621-00166 E Buckeye TelcSystem. Inc. 

Transfer of Control 

Grant of Authority Date of Action: 07/25.2012 


Current Licensee: Buckeye TelcSystem, Inc. 

FROM: Allan J. Block; John R. Block; and The Maxine H. Block Marital Trust No. 2. Will 
TO: A. Block; J. Block; And Family Trust No. 2, W. Block Jr., as Chm of the Trustees 

Notification filed June 21,2012 of the pro forma transfer of control of international section 214 authorization, ITC-214-19981117-00803, held by 
Buckeye TelcSystem, Inc. (Buckeye), from Allan J. Block, John R. Block, and the Maxine H. Block Marital Trust No 2, to A. Block, Family 
Trust No. 2, and W. Block Jr., as Chairman of the Trustees, effective May 21, 2012. Buckeye is a wholly-owned subsidiary of Block 
Communications, Inc. (BCI), a corporation controlled by the Block family. The terms of the Maxine Block Marital Trust No. 2, which held a 
25% ownership interest in BCI, provided that upon death of Maxine Block the assets of the Trust would be allocated to a new family trust — 
Family Trust No. 2. The oilier 75% ownership in BCI, held by members of the Block family and family trusts, was unaffected. 


ITC-T/C-20120627-00164 E Aircell Business Aviation Services LLC 

Transfer of Control 

Grant of Authority Date of Action: 07/25/2012 

Current Licensee: Airccll Business Aviation Services LLC 

FROM: Gogo Inc. 

TO: Gogo Intermediate Holdings LLC 

Notification filed June 27, 2012 of the pro forma transfer of control of international section 214 authorization, ITC-214-20111206-00360, held by 
Aircell Business Aviation Services LLC (Aircell), from Gogo Inc., the 100% parent of Airccll, to Gogo Intermediate Holdings LLC. a 
wholly-owned subsidiary of Gogo Inc., effective June 14, 2012. 


ITC-T/C-2 012 07 05-0017 9 E Western Long Distance, Inc. 

Transfer of Control 

Grant of Authority Date of Action: 07/25/2012 


Current Licensee: Western Long Distance, Inc. 

FROM: The Current Shareholders of Whidbcy Telephone Company 
TO: The Shareholders of Whidbey Telephone Company 

Notification filed July 5. 2012, of the pro forma transfer of control of international section 214 authorization, FTC-214-20000315-00172, held by 
Western Long Distance Inc. (Western LD) effective June 12, 2012. Western LD is a wholly-owned subsidiary of Whidbey Telephone Company 
(WTC), which is closely held family business owned and operated by the Hcnny family. On June 12, 2012, ownership of WTC was transferred 
from the David Christian Hcnny Testamentary Trust and Marion F. Henny to the 2012 George T.F. Hcnny Trust, the 2012 Julia Henny DeManini 
Trust and the 2012 Mark P. Henny Trust. 


INFORMATIVE 

ITC-214-20120222-00060 I.uminus Telecom LLC 

By letter filed July 9, 2012, Applicant notified the Commission of the w ithdrawal of its international section 214 application. 
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CONDITIONS APPLICABLE TO INTERNATIONAL SECTION 214 AUTHORIZATIONS 


(1) These authorizations are subject to the Exclusion List for International Section 214 Authorizations, which identifies 
restrictions on providing service to particular countries or using particular facilities. The most recent Exclusion List is 
attached to this Public Notice. The list applies to all U.S. international carriers, including those that have previously 
received global or limited global Section 214 authority, whether by Public Notice or specific written order. Carriers are 
advised that the attached Exclusion List is subject to amendment at any time pursuant to the procedures set forth in 
Streamlining the International Section 214 Authorization Process and Tariff Requirements, IB Docket No. 95-118, 11 
FCC Red 12884 (1996), para. 18. A copy of the current Exclusion List will be maintained in the FCC Reference and 
Information Center and will be available at http://www.fcc.g0v/ib/pd/pf/telecomrules.l1tml#exclusionlist. It also will be 
attached to each Public Notice that grants international Section 214 authority. 

(2) The export of telecommunications services and related payments to countries that are subject to economic sanctions 
may be restricted. For information concerning current restrictions, call the Office of Foreign Assets Control, U.S. 
Department of the Treasury, (202) 622-2520. 

(3) Carriers shall comply with the requirements of Section 63.11 of the Commission's rules, which requires notification 
by, and in certain circumstances prior notification by, U.S. carriers acquiring an affiliation with foreign carriers. A 
carrier that acquires an affiliation with a foreign carrier will be subject to possible reclassification as a dominant carrier 
on an affiliated route pursuant to the provisions of Section 63.10 of the rules. 

(4) Carriers shall comply with the Commission's International Settlements Policy and associated filing requirements 
contained in Sections 43.51, 64.1001 and 64.1002 of the Commission's Rules, 47 C.F.R. §§ 43.51, 64.1001, 64.1002. 
The Commission modified these requirements most recently in International Settlements Policy Reform: International 
Settlement Rates, First Report and Order, FCC 04-53, 19 FCC Red 5709 (2004). In addition, any carrier 
interconnecting private lines to the U.S. public switched network at its switch, including any switch in which the carrier 
obtains capacity either through lease or otherwise, shall file annually w'ith the Chief, International Bureau, a certified 
statement containing, on a country-specific basis, the number and type (e.g., 64 kbps circuits) of private lines 
interconnected in such manner. The Commission will treat the country of origin information as confidential. Carriers 
need not file their contracts for interconnection unless the Commission specifically requests. Carriers shall file their 
annual report on February' I (covering international private lines interconnected during the preceding January 1 to 
December 31 period) of each year. International private lines to countries which the Commission has exempted from the 
International Settlements Policy at any time during a particular reporting period are exempt from this requirement. See 
47 C.F.R. § 43.51(d). The Commission's list of U.S. international routes that are exempt from the International 
Settlements Policy may be viewed at http://w r ww.fcc.gov/ib/pd/pf/isp_exempt.html. 

(5) Carriers authorized to provide private line service either on a facilities or resale basis are limited to the provision of 
such private line service only between the United States and those foreign points covered by their referenced 
applications for Section 214 authority. A carrier may provide switched services over its authorized resold private lines 
in the circumstances specified in Section 63.23(d) of the rules, 47 C.F. R. § 63.23(d). 

(6) A carrier may engage in "switched hubbing" to countries that do not appear on the Commission's list of U.S. 
international routes that are exempt from the International Settlements Policy, set forth in Section 64.1002, 47 C.F.R. § 
64.1002, provided the carrier complies with the requirements of Section 63.17(b) of the rules, 47 C.F.R. § 63.17(b). 

The Commission's list of U.S. international routes that are exempt from the International Settlements Policy may be 
viewed at http://www.fcc.gov/ib/pd/pf/isp_exempt.html. 

(7) Carriers shall comply with the "No Special Concessions" rule. Section 63.14, 47 C.F.R. § 63.14. 

(8) Carriers regulated as dominant for the provision of a particular communications service on a particular route for any 
reason other than a foreign carrier affiliation under Section 63.10 of the rules shall file tariffs pursuant to Section 203 of 
the Communications Act, as amended, 47 U.S.C. § 203, and Part 61 of the Commission's Rules, 47 C.F.R. Part 61. 
Carriers shall not otherwise file tariffs except as permitted by Section 61.19 of the rules, 47 C.F.R. § 61.19. Except as 
specified in Section 20.15 with respect to commercial mobile radio service providers, carriers regulated as 
non-dominant, as defined in Section 61.3, and providing detariffed international services pursuant to Section 61.19, 
must comply with all applicable public disclosure and maintenance of information requirements in Sections 42.10 and 
42.11. 

(9) Carriers shall file the annual reports of overseas telecommunications traffic required by Section 43.61(a). Carriers 
shall also file the quarterly reports required by Section 43.61 in the circumstances specified in paragraphs (b) and (c) of 
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that Section. 


(10) Carriers shall file annual reports of circuit status and/or circuit additions in accordance with the requirements set 
forth in Rules for Filing of International Circuit Status Reports, CC Docket No. 93-157, Report and Order, 10 FCC Red 
8605 (1995). See 47 C.F.R. § 43.82. See also §§ 63.22(e), 63.23(e). These requirements apply to facilities-based 
carriers and private line resellers, respectively. See also http:www.fcc.gov/ib/pd/pt7csmanual.html. 

(11) Carriers should consult Section 63.19 of the rules when contemplating a discontinuance, reduction or impairment 
of service. Further, the grant of these applications shall not be construed to include authorization for the transmission of 
money in connection with the services the applicants have been given authority to provide. The transmission of money 
is not considered to be a common carrier service. 

(12) If any carrier is reselling service obtained pursuant to a contract with another carrier, the serv ices obtained by 
contract shall be made generally available by the underlying carrier to similarly situated customers at the same terms, 
conditions and rates. 47 U.S.C. § 203. 

(13) To the extent the applicant is, or is affiliated with, an incumbent independent local exchange carrier, as those terms 
are defined in Section 64.1902 of the rules, it shall provide the authorized services in compliance with the requirements 
of Section 64.1903. 

(14) Except as otherwise ordered by the Commission, a carrier authorized here to provide facilities-based service that (i) 
is classified as dominant under Section 63.10 of the rules for the provision of such service on a particular route and (ii) 
is affiliated with a carrier that collects settlement payments for terminating U.S. international switched traffic at the 
foreign end of that route may not provide facilities-based switched service on that route unless the current rates the 
affiliate charges U.S. international carriers to terminate traffic are at or below the Commission's relevant benchmark 
adopted in International Settlement Rates, IB Docket No. 96-261, Report and Order, 12 FCC Red 19806 (1997). See 
also Report and Order on Reconsideration and Order Lifting Stay in IB Docket No. 96-261, FCC 99-124 (rel. June 11, 
1999). For the purposes of this rule, "affiliated” and "foreign carrier" are defined in Section 63.09. 


Exclusion List for International Section 214 Authorizations 

The following is a list of countries and facilities not covered by grant of global Section 214 authority under Section 
63.18(cXl) of the Commission’s Rules, 47 C.F.R. § 63.18(eXO. In addition, the facilities listed shall not be used by 
U.S. carriers authorized under Section 63.18 of the Commission's Rules unless the carrier's Section 214 authorization 
specifically lists the facility. Carriers desiring to serve countries or use facilities listed as excluded hereon shall file a 
separate Section 214 application pursuant to Section 63.18(eX3) of the Commission's Rules. See 47 C.F.R. § 63.22(c). 

Countries: 

Cuba (Applications for service to Cuba shall comply with the separate filing requirements of the Commission's Public 
Notice, DA 10-112, dated January 21, 2010. "Modification of Process to Accept Applications for Service to Cuba and 
Related Matters.") 

Facilities: 

All non-U.S.-licensed satellite systems that are not on the Permitted Space Station List, maintained at 
http://www.fcc.gov/ib/sd/se/permitted.html. See International Bureau Public Notice, DA 99-2844 (rel. Dec. 17, 1999). 

This list is subject to change by the Commission when the public interest requires. Before amending the list, the 
Commission will first issue a public notice giving affected parties the opportunity for comment and hearing on the 
proposed changes. The Commission may then release an order amending the exclusion list. This list also is subject to 
change upon issuance of an Executive Order. See Streamlining the Section 214 Authorization Process and Tariff 
Requirements, IB Docket No. 95-118, FCC 96-79, 11 FCC Red 12,884, released March 13, 1996 (61 Fed. Reg. 15.724, 
April 9, 1996). A current version of this list is maintained at 
http://www.fcc.gOv/ib/pd/pf/telecomrules.html#exclusionlist. 

For additional information, contact the International Bureau's Policy Division. (202) 418-1460. 
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Federal Communications Commission 


DA 12-1194 


Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 

Allband Communications Cooperative 
Petition for Waiver of Certain High-Cost 
Universal Service Rules 


) 

) 

) WC Docket No. 10-90 
) 

) 


ORDER 


Adopted: July 25,2012 Released: July 25, 2012 

By the Acting Chief, Wireline Competition Bureau: 

I. INTRODUCTION 

1. In this order, we grant in part and dismiss as moot in part a petition filed by Allband 
Communications Cooperative (Allband or Company) for a waiver of section 54.302 of the Commission’s 
rules, which established a $250 per line per month cap on high-cost universal service support (“$250 
cap”), and section 36.621(a)(5) of the Commission’s rules, which limits reimbursement of capital and 
operating costs from high-cost loop support (HCLS).’ For the reasons discussed below, we grant Allband 
a waiver of section 54.302 for three years to provide it additional time to take cost-cutting and revenue- 
enhancing actions in order to improve its financial position and lessen its dependence on high-cost 
universal service support. 

II. BACKGROUND 

2. In the US/'/ICC Transformation Order , the Commission comprehensively reformed 
universal service funding for high-cost, rural areas, adopting fiscally responsible, accountable, incentive- 
based policies to preserve and advance voice and broadband service while ensuring fairness for 
consumers who pay into the universal service fund. 2 Among other things, the Commission imposed a 
presumptive per line cap of $250 per month on total high-cost universal service support for all eligible 
telecommunications carriers and found that support in excess of the $250 cap should not be provided 
without further justification. 3 Consistent with the Commission’s goal to provide reasonable transitions so 
companies affected by reform have time to adapt to changing circumstances, 4 the Commission phased in 
the $250 cap over three years. 5 From July 1,2012 through June 30, 2013, carriers will receive no more 
than $250 per line per month plus tw o-thirds of the difference between their uncapped per-line amount 
and $250. From July 1,2013 through June 30, 2014, carriers will receive no more than $250 per line per 


1 Allband Communications Cooperative Petition for Waiver of Part 54.302 and the Framework to Limit 
Reimbursable Capital and Operating Costs. WC Docket No. 10-90. WT Docket No. 10-208 (filed Feb. 3, 2012) * 
(Petition); see also Connect America Fund et al., WC Docket No. 10-90 et al.. Report and Order and Further Notice 
of Proposed Rulemaking, 26 FCC Red 17663 (2011) ( USFICC Transformation Order); pets, for review pending 
sub nom. In re: FCC 11-16/, No. 11-9900 (10th Cir. filed Dec. 8, 2011): 47 C.F.R. $jj 54.302. 36.621(a)(5). 

2 USF/ICC Transformation Order . 26 FCC Red at 17670. para. 11. 

3 Id. at 17765, para. 274. 

4 Id. at 17671, para. 11. 

5 Id. at 17765, para. 275. 
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month plus one-third of the difference between their uncapped per-line amount and $250. Beginning July 
1, 2014, carriers shall receive no more than $250 per line per month. 

3. The Commission also adopted section 36.621(a)(5), the HCLS benchmarking rule, which 
is intended to moderate the expenses of those rate-of-return carriers with very high costs compared to 
their similarly situated peers, while further encouraging other rate-of-return carriers to advance broadband 
deployment. 6 While the Commission set forth a framework for establishing benchmarks, the Commission 
delegated to the Wireline Competition Bureau (Bureau) the authority to adopt and implement a 
methodology within the established parameters. 7 On April 25, 2012, the Bureau adopted the specific 
methodology for establishing the benchmarks within HCLS.* 

4. The Commission also instituted a waiver process to allow “any carrier negatively affected 
by the universal service reforms ... to file a petition for waiver that clearly demonstrates that good cause 
exists for exempting the carrier from some or all of those reforms, and that waiver is necessary and in the 
public interest to ensure that consumers in the area continue to receive voice service.” 9 The Commission 
stated that it did not “expect to grant waiver requests routinely,” and cautioned petitioners that any 
requests would be subject to a “rigorous, thorough, and searching review comparable to a total company 
earnings review.” 10 The Commission also noted that it did not anticipate granting waivers of the $250 cap 
for an undefined duration, but would expect carriers to periodically re-validate any need for support above 
the $250 cap. 11 According to the Commission, even if a carrier demonstrates the need for funding above 
the $250 cap, that carrier is only entitled to the amount above the $250 cap that it can show is necessary, 
not the amount it was previously receiving. 12 The Commission provided guidance on the types of 
information that would be relevant for such waiver requests and delegated authority to the Bureau and the 
Wireless Telecommunications Bureau to rule on all such requests. 13 

III. ALLBAND’S PETITION 

5. On February 3, 2012, Allband filed a petition for waiver. 14 Allband requests waiver of 
sections 54.302 and 36.621(a)(5) of the Commission’s rules. Allband asserts that absent the requested 
waivers, it will be unable to: 1) provide voice service to any of its customers; 2) pay the principal and 
interest on its Rural Utilities Service loan; and 3) continue operations as a telecommunications carrier. 15 

6. Allband was formed in 2003 as a non-profit member cooperative to serve an unserved, 
remote area in the lower peninsula of Michigan. In 2005, the Commission recognized Allband as an 
incumbent local exchange carrier (LEC) and allowed it to become a member of the National Exchange 
Carrier Association (NECA) and to participate in NEC A intercarrier compensation tariffs and pools and 


6 Id. at 17741-47. paras. 210-26. 

7 Id. at 17744, para. 217. 

8 See generally Connect America Fund; High-Cost Universal Service Support,, WC Docket Nos. 10-90. 05-337. 
Order, DA 12-646 (Wireline Comp. Bur. rel. Apr. 25, 2012) ( HCLS Benchmarks Order). 

9 USF ICC Transformation Order , 26 FCC Red at 17839-40. paras. 539. 540. 

10 Id. at 17840, para. 540. 

11 Id. at 17766, para. 278. 
n ld. 

13 Id. at 17840-42. paras. 542, 544. 

14 Allband Communications Cooperative Petition for Waiver of Part 54.302 and the Framework to Limit 
Reimbursable Capital and Operating Costs. WC Docket No. 10-90. WT Docket No. 10-208 (tiled Feb. 3. 2012) 
(Petition). 

15 Petition at 1. 
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to receive federal USF support. 16 The Rural Utilities Service (RUS), an agency of the U.S. Department of 
Agriculture, provided loans to Allband totaling approximately $8 million to construct telecommunications 
facilities. 17 

7. Allband states that it currently serves 163 lines and has a customer density of 1.09 lines 
per square mile. 18 Prior to the issuance of the USF, ICC Transformation Order , Allband received $714 
per line per month. 19 According to Allband, federal universal service fund (USF) revenues from the high- 
cost program constitute 84 percent of Allband’s total regulated and unregulated revenues and that at full 
transition the $250 cap would reduce Allband's regulated revenues by 55 percent. 20 Allband notes that the 
RUS loan covenant requires that it at least have sufficient revenues to pay the interest on the RUS loans. 21 
Allband contends that it will be unable to make a full annual RUS loan payment, even in the first year of 
the phase-in of the $250 cap." Allband states that, at best, it will only be able to pay the interest on the 
loan. 23 


8. Allband contends that this revenue loss cannot be made up through rate increases to local 
customers. According to Allband, its basic local exchange service rate currently is $19.90 per month, 24 
and if local customer rates were to increase to compensate for the lost federal USF revenues resulting 
from the $250 cap, the total monthly rate would have to increase to $174.90 in the first year of the phase- 
in, to $329.90 in the second year of the phase-in period, and to $484.90 by the end of the phase-in 
period. 25 Allband also contends that it cannot recover the lost revenues from either its switched 
intercarrier compensation rates or the Michigan universal service fund. 26 Allband notes that federal USF 
revenues provide $1,396,728 annually, while non-regulated revenue sources only provide $76,215 
annually. 27 In its petition, Allband also estimated that it would lose $398,435 annually in federal USF 
support as a result of the HCLS benchmarking rule, based on the methodology set forth in the Further 
Notice of Proposed Rulemaking. 

9. The Bureau sought comment on Allband's Petition on February 13, 2012. 28 The National 
Telecommunications Cooperative Association (NTCA) and the National Cable & Telecommunications 
Association (NCTA) filed comments. NTCA supports Allband's petition, contending that Allband has 
demonstrated that absent a waiver, it is not financially viable and rural customers would lose service or 


lh Id. at 2-3 (citing In the Matter of Allhand Communications Cooperative for Waiver of Sections 69.2(hh) and 
69.601 of the Commission s Rules, 20 FCC Red 13566 (2005)). 

17 Id. at 3. 

,K Id. at 2, hi. 4. 

19 W. at 6. 

20 Id. at 6. 

21 Id. at 7. 

12 Id. 

23 The full annual loan payment is $638,147, of which $324,576 is interest. Id. 

24 Id. at 8 (citing USF ICC Transformation Order at ^ 234 to ^ 247). Allband's high-speed internet service rate is 
$34.99 per month. Petition at Appendix 2, p. 7. 

25 Id. at 8. 

26 Id. at 7. 

27 Id. at 10. 

“ 8 See Wireline Competition Bureau Seeks Comment on Allband Communications Cooperative Petition for Waiver 
of Certain High-Cost Universal Service Rules. Public Notice. DA 12-204 (Feb. 13, 2012) (seeking comments by 
March 14, 2012 and reply comments by March 29. 2012). 
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incur massive increases in end-user charges. 29 NTCA also argues that there is good cause to waive the 
Commission’s rules, noting that 1) Allband’s network is new and largely undepreciated; 2) Allband has 
minimal staff, which perform multiple functions and are paid reasonable wages; and 3) Allband’s board 
members volunteer their time and receive no compensation. 30 NCTA. in its filing, states that it does not 
have a position on Allband’s request, but wishes to address issues regarding the waiver process itself. 31 
On March 29, 2012, Allband filed reply comments. 32 On June 25, 2012, Allband filed supplemental 
information in support of its petition. 33 Allband’s filing provided more detail regarding various 
transactions which were discussed in its initial filing. On June 27, 2012, Allband filed a request for 
immediate, permanent stay of section 54.302 in which it reiterated all of its arguments in its petition 
seeking waiver and set forth its arguments of why a stay would be warranted. 34 On July 24, 2012, 

Allband filed supplemental information in support of its petition/ 5 

IV. DISCUSSION 

10. We conclude that Allband has demonstrated that there is good cause to grant a waiver of 
section 54.302 of the Commission’s rules for three years. 36 Based upon a thorough review of the 
information provided by Allband, including its financial statements, we conclude that a limited waiver is 
necessary and in the public interest to ensure that consumers in the area continue to receive voice service 
in areas where there is no terrestrial alternative. 37 

11. We find that special circumstances support Allband’s waiver request. Unlike many other 
incumbent telephone companies. Allband is a relatively new company, and therefore has significant start- 


29 NTCA Comments, WC Docket No. 10-90. WT Docket No. 10-208. at 2 (filed Mar. 14. 2012). 

30 Id. at 3-4. 

31 NCTA Comments. WC Docket No. 10-90, WT Docket No. 10-208, at 3 (filed Mar. 14, 2012). NCTA contends 
that the Commission should make it clear that the overall $4.5 billion budget and the automatic steps that are 
triggered if demand for support exceeds the budget, will continue even if w aivers are granted. Id. at 3-4. NCTA 
also argues that the Commission should not assume that increasing high-cost support levels is the only way to 
address a carrier's concerns regarding the application of the cap. 1 NCTA states that the Commission should 
consider whether there are any cost savings or efficiency gains that might be possible. Id at 4. NCTA also claims 
that the Commission and RL'S should work together to address troubled loans. Id. at 5. Finally, NCTA argues that 
the waiver process should be completely transparent. Id. at 5-7. 

32 Allband Reply Comments, WC Docket No. 10-90. WT Docket No. 10-208 (filed March 29. 2012) (Reply 
Comments). 

33 Letter from Tom Karalis. Fred Williamson & Associates. Inc., to Marlene Dortch. FCC. WC Docket No. 10-90 et 
al. (filed June 25, 2012) (Allband Supplemental Filing). 

34 Allband Petition for Stay, WC Docket No. 10-90, WT Docket No. 10-208 (filed June 27, 2012) (Stay Petition). 

35 Letter from Tom Karalis. Fred Williamson & Associates, Inc., to Marlene Dortch. FCC, WC Docket No. 10-90 et 
al. (filed June 25, 2012) (Allband Second Supplemental Filing). 

34 Generally , the Commission's rules may be waived if good cause is shown. 47 C.F.R. § 1.3. The Commission 
may exercise its discretion to waive a rule where the particular facts make strict compliance inconsistent with the 
public interest. Northeast Cellular Telephone Co. v. FCC , 897 F.2d 1164, 1166 (D.C. Cir. 1990) (Northeast 
Cellular). In addition, the Commission may take into account considerations of hardship, equity, or more effective 
implementation of overall policy on an individual basis. WAIT Radio v. FCC , 418 F.2d 1153, 1159 (D.C. Cir. 
1969): Northeast Cellular. 897 F.2d at 1166. In this context, the Commission has made clear that it envisions 
granting waivers ’‘only in those circumstances in which the petitioner can demonstrate that the reduction in existing 
high-cost support would put consumers at risk of losing voice serv ices, with no alternative terrestrial providers 
available to provide voice telephony service using the same or other technologies that provide the functionalities 
required for supported voice serv ice." LSFICC Transformation Order, 26 FCC Red at 17840, para. 540. 

37 L SF ICC Transformation Order. 26 FCC Red at 17839-40, para. 540. 
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up costs and undepreciated plant. Allband serves a remote, heavily forested and unserved area in the 
lower peninsula of Michigan, including portions of four counties that previously had no service. 38 
Allband’s service territory is difficult to serve and has very few customers. 39 Allband was formed as a 
nonprofit in 2003 because no other service provider was willing to provide service to the area. 40 

12. We also find that the public interest would be served by granting a waiver for a limited 
period of time. Specifically, we find that the record supports Allband’s claims that consumers in the area 
will not be able to continue to receive voice service, absent a waiver in the near-term. In reviewing 
Allband's financial statements, it appears that the management of Allband is mindful of its expenses and 
limited financial resources given the size of its business. For example, in our view, the salaries and wages 
of Allband’s seven employees are modest. 41 Similarly, while certain other expenses, such as legal, 
accounting, and insurance are ongoing and an unavoidable cost of doing business. Allband's level of 
expenses, on a total dollar basis, are reasonable given the size and age of Allband's operation. 42 
Accordingly, we find that Allband is not in a position to immediately reduce its expenses in these areas. 
Similarly, given the low population density in Allband’s service territory. Allband also will not be in a 
position to increase its revenues from consumers in the short-term. 

13. Nevertheless, consistent with the Commission’s direction, 43 we do not find it to be in the 
public interest to grant Allband an unlimited waiver of the monthly per-line limits adopted by the 
Commission, either in terms of the amount of support provided, or the duration of additional support. 
While a waiver is appropriate for a discrete period of years given the size and age of Allband’s operation, 
it would be appropriate to reassess its financial condition to determine whether a waiver remains 
necessary in the future. We would be concerned if Allband’s support continues to be significantly greater 
than the Commission’s per-line limit as Allband’s operation matures. 

14. Therefore, we grant Allband a limited waiver of section 54.302 of the Commission’s 
rules for a period of three years to give Allband a sufficient but not undue amount of time to make a good 
faith effort to come into compliance with the $250 cap. During this time, we expect Allband to actively 
pursue any and all cost cutting and revenue generating measures in order to reduce its dependency on 
federal high-cost USF support. Specifically, we anticipate that Allband, during this three-year waiver 
period, will continue efforts to expand its subscriber base to the extent possible 44 and lower its support 
needs on a per-line basis, while at the same time taking all necessary steps to reduce its total costs as the 
company matures. We further note that Allband has expressed its willingness, if necessary, to work with 
RUS to rework its loan terms. 45 We envision that this is just one of the steps Allband may take to 
improve its financial position. Moreover, even if Allband cannot meet the cap in the next three years, a 
possibility we discuss further below, 46 the financial information garnered during that time period will 
enable both Allband and the Bureau to determine what further steps are necessary to reach that goal. The 


38 Petition at 2-3. 

30 According to Allband, the Company currently serves 163 lines and has a customer density of 1.09 lines per square 
mile. Id. at 2, n. 4. 

40 See Id. at 6. 

41 See Id. at Appendix 2. page 5. 

42 Id. at 6. We also note that no party disputed the factual evidence presented by Allband or objected to its request 
for a waiver. 

USF ICC Transformation Order , 26 FCC Red at 17766, para. 278. 

44 According to Allband, the Company currently has a telephone penetration rate of 69 percent and an internet 
penetration rate of 36 percent. See. Allband Second Supplemental Filing. 

4? Petition at 5-6. 

46 See infra para. 16. 
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three-year waiver also will coincide with the three-year phase-in of the $250 cap for other carriers. Thus, 
at the end of the waiver period, the Bureau will not only have available for its consideration Allband’s 
financial information, but the financial information from other carriers who are subject to the $250 cap 
and will be able to use this data for comparison purposes. 

15. We also implement the limited waiver in a manner designed to ensure that Allband does 
not receive more high-cost support than necessary. Specifically, effective July 1, 2012 and until June 30, 
2015, we grant Allband a waiver of section 54.302 so that it may receive the lesser of high-cost universal 
service support based on its actual costs or the annualized total high-cost support that it received for the 
period January 1, 2012 through June 30, 2012. 47 That is, as Allband takes steps to reduce its costs and 
increase penetration, as described above, we expect that it will receive less support. 

16. At the end of the waiver period, both Allband and the Bureau will be in a better position 
to determine if Allband will need further relief. If, after taking all reasonable steps to improve its 
financial position. Allband determines that it still needs additional support above the $250 cap after June 
30, 2015, Allband should file with the Bureau the financial and operational information necessary for the 
Bureau to determine what further relief is appropriate based on the specific circumstances present at that 
time. This could include a further waiver or the initiation of a phase-in period (e.g., phasing down to the 
$250 cap over an additional three years). This filing, if necessary, shall be made no later than six months 
prior to the expiration of the three-year waiver period. In that event. Allband should provide its 2012 and 
2013 financial statements, documentation of steps taken to improve its financial position, and any other 
information it deems necessary for the Bureau to evaluate the need for renewal of the waiver in whole or 
in part. We also would expect Allband to provide its 2014 financial statements as soon as they become 
available, prior to the expiration of the current waiver. As with any company considering filing a petition 
for waiver of these rules, Allband is encouraged to communicate with the Bureau in advance of any future 
filing to ensure that only necessary information is provided to the Bureau in order to accelerate review of 
the petition. 

17. Finally, with regard to Allband’s request that the Commission waive the benchmarking 
rule to limit HCLS for capital and operating costs, we conclude that this request is moot. We note that 
under the specific methodology ultimately adopted by the Bureau, which occurred after Allband filed its 
petition, Allband is not capped. 48 Therefore, the Bureau dismisses Allband’s request for a waiver of the 
benchmarking rule as moot. 

18. With regard to Allband's request for a stay of section 54.302, we find that in light of our 
decision to grant the limited waiver of section 54.302, Allband cannot demonstrate that it will suffer 
irreparable harm in the near future. 49 Therefore, the Bureau denies Allband’s request for a stay of section 
54.302. 


47 This restriction on Allband’s funding level is in keeping with the Commission's directive that a carrier is only 
entitled to the amount above the cap they can show is necessary , not the amount they were previously receiving. 

USE ICC- Transformation Order , 26 FCC Red at 17766. para. 278. 

41 See Connect America Fund; High-Cost Universal Service Support ; WC Docket Nos. 10-90, 05-337, Order. DA 
12-646 (Wireline Comp. Bur. rel. Apr. 25, 2012) at Appendix B. p. 47. 

49 A showing of irreparable injury- is a critical element in justify ing a request for stay of an agency order. See Winter 
v. Natural Res. Def Council, Inc., 555 U.S. 7, 22 (2008) (‘"Our frequently reiterated standard requires plaintiffs 
seeking an injunction to demonstrate that irreparable injury' is likely in the absence of an injunction.”): see also 
Wisconsin Gas Co. v. FERC. , 758 F.2d 669. 674 (D.C. Cir. 1985) (denying requests for stay after considering only 
irreparable harm). Allband also has not persuaded us that the other stay criteria are met here, either. 
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V. ORDERING CLAUSES 

19. Accordingly, IT IS ORDERED, pursuant to sections 1,4(i), 5(c), 201, and 254 of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 155(c), 201, 254, and sections 0.91, 
0.291, and 1.3 of the Commission’s rules, 47 C.F.R. §§ 0.91,0.291, 1.3, that this order IS ADOPTED. 

20. IT IS FURTHER ORDERED that the petition for waiver of section 54.302 of the 
Commission’s rules, 47 C.F.R. § 54.302, and the benchmarking rule to limit reimbursements for capital 
and operating costs, filed by Allband Communications Cooperative, IS GRANTED IN PART, DENIED 
IN PART. AND DISMISSED AS MOOT IN PART as described herein. 

21. IT IS FURTHER ORDERED that the petition for stay, filed by Allband Communications 
Cooperative, IS DENIED as described herein. 

22. IT IS FURTHER ORDERED that, pursuant to section 1.102(b)( 1) of the Commission’s 
rules, 47 C.F.R. § 1.102(b)(1), this order SHALL BE EFFECTIVE upon release. 


FEDERAL COMMUNICATIONS COMMISSION 


Julie A. Veach 
Acting Chief 

Wireline Competition Bureau 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 
Ira Jones 

Merced, California 


) 

) 

) File Number: EB-10-SF-0187 

) NAL/Acct. No.: 201132960001 

) FRN: 0020643425 

) 

FORFEITURE ORDER 


Adopted: July 26,2012 Released: July 27, 2012 

By the Regional Director, Western Region, Enforcement Bureau: 

I. INTRODUCTION 

1. In this Forfeiture Order, we issue a monetary forfeiture in the amount of seven thousand 
dollars ($7,000) to Ira Jones, owner and operator of a Citizens Band (CB) radio station in Merced, 
California, for willfully and repeatedly violating Section 303(n) of the Communications Act of 1934, as 
amended (Act), 1 and Section 95.426(a) of the Commission's rules (Rules), 2 by failing to permit an 
inspection of his CB radio station by an authorized FCC representative. The noted violations involved Mr. 
Jones’ refusal to allow an inspection of his CB radio station despite multiple requests. 

II. BACKGROUND 

2. On March 19, 2010, agents from the Enforcement Bureau's San Francisco Office (San 
Francisco Office) responded to a complaint regarding radio frequency interference within the radio 
communication system equipment of the Merced County Fire Department. 3 The agents then monitored 
the radio transmissions on frequency 27.165 MHz and used radio direction finding techniques to locate 
the source of the signal associated with the interference to a CB radio station operating from Mr. Jones’ 
residence in Merced, California. The San Francisco agents monitored frequency 27.165 MHz again on 
March 26,2010, and located the interference to a CB radio station operating from Mr. Jones’s residence 
in Merced, California. Later the same day, the agents approached Mr. Jones' residence, knocked on his 
door, identified themselves as agents of the FCC and presented their official badges and credentials. The 
individual answering the door identified himself as Mr. Jones. The agents told him about the radio 
frequency interference complaint and asked him if he was the owner or operator of the CB radio station. 


1 47 U.S.C. § 303(n). 

2 47 C.F.R. § 95.426(a) (CB Rule 26). 

3 The agents observed that transmissions on CB radio station frequency 27.165 MHz appeared to match the audio 
distortion received on frequency 154.4 MHz within the Merced County Fire Department’s audio receiver and 
speaker system in what appeared to be audio rectification interference within the department’s receiver and speaker 
system. Audio rectification interference occurs when an electronic circuit (usually an amplifier), which ideally 
should respond only to audio frequency signals, responds to external radio frequency (RF) signals. Typically, the 
circuit picks up signals from a nearby radio transmitter in addition to the sound the listener wants to hear. The 
unwanted signal may be constant or intermittent, faint or uncontrollably loud. 
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Mr. Jones acknowledged that he was the operator of the CB radio station but denied causing any 
interference to the Merced County Fire Department. The agents then requested that they be allowed to 
inspect the CB radio station to determine the cause of the interference. Mr. Jones denied the agents’ 
request. The agents warned Mr. Jones that refusing to allow an inspection of a CB radio station is a 
violation of Section 95.426(a) of the Rules 4 and Section 303(n) of the Act; explaining that these rules 
require CB operators to make their stations available to authorized FCC representatives for inspection. 
Mr. Jones again denied the request and asserted that the FCC must have a search warrant to inspect his 
CB station. The agents advised Mr. Jones that he was required to take necessary precautions to avoid 
causing radio interference by operating at power levels that do not exceed legal limits and by refraining 
from using a radio frequency power amplifier. 

3. Prior to leaving the premises, the agents issued an on-scene Notice of Unlicensed 
Operation to Mr. Jones. 6 The First Notice expressly warned that Mr. Jones’s refusal to allow inspection 
of his radio equipment violated Section 303(n) of the Act and included the full text of Section 303(n). 

Mr. Jones refused to accept a copy of the First Notice and the agents left the document on a chair near the 
front door of the house. The agents then left the premises, but continued to monitor 27.165 MHz and 
heard Mr. Jones describe the agents’ attempted inspection. 7 

4. On August 27, 2010, in response to a subsequent complaint from the Merced County Fire 
Department that the interference to its radio communication equipment had resumed, San Francisco 
agents again monitored frequency 27.165 MHz and located the source of the interfering signal to a CB 
radio station operating from Mr. Jones’s residence in Merced, California. Later the same day, the agents, 
along with two Merced City police officers, approached Mr. Jones at his front yard, identified themselves 
as FCC agents, and presented their official badges and credentials. The two Merced City police officers 
identified the man as Mr. Jones. The agents told Mr. Jones about the radio frequency interference 
complaint and requested that they be allowed to inspect the CB radio station to determine the cause of the 
interference. Mr. Jones denied the request. Mr. Jones again admitted that he was the owner and operator 
of the CB radio station, but stated that he was not the owner of the house and that he had to refuse the 
inspection. The agents explained to Mr. Jones that refusal to allow an inspection could result in a $7,000 
forfeiture assessment, and Mr. Jones said that he understood. After further conversation with the agents 
and the police officers, Mr. Jones subsequently admitted to being the owner of the house. The agents 
again requested that they be allowed to inspect the CB radio station and reiterated that Mr. Jones’s refusal 
to allow an inspection of a CB radio station was a violation of Section 95.426(a) of the Rules and Section 
303(n) of the Act and subject to a forfeiture. Mr. Jones again denied the inspection request. The agents 
then gave Mr. Jones an oral warning and issued a second on-scene Notice of Unlicensed Operation to 
him.* Mr. Jones again refused to accept a copy of the Second Notice and the agents left the document on 
a wooden yard border. The agents then left the premises. 9 


4 47 C.F.R. § 95.426(a) (CB Rule 26). 

5 47 U.S.C. § 303(n). 

6 Ira Jones, On-Scene Notice of Unlicensed Operation (Enf. Bur. San Francisco Office, issued on-scene March 26, 
2010) (First Notice). 

7 Later on March 26, 2010, the agents again monitored frequency 27.165 MHz and noted that Mr. Jones was operating 
his CB radio station without causing interference to the Merced County Fire Department radio communication 
equipment Subsequently, the Merced County Fire Department reported that the interference ceased. 

8 Ira Jones, On-Scene Notice of Unlicensed Operation (Enf. Bur. San Francisco Office, issued on-scene August 27, 
2010) (Second Notice). The Second Notice also expressly warned that Mr. Jones's refusal to allow inspection of his 
radio equipment violated Section 303(n) of the Act and included the full text of Section 303(n). 

9 On September 1. 2010, the San Francisco Office received another complaint from the Merced County Fire 
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5. On March 10, 2011. the San Francisco Office issued a Notice of Apparent Liability for 
Forfeiture (NAL) in the amount of $7,000 to Mr. Jones for failing to allow authorized FCC personnel to 
inspect his CB radio station, !M Mr. Jones responded to the NAL on March 30,201 l. lJ In his Response , Mr. 
Jones argues that he has not seen the complaints that alleged the interference, that he did not receive the 
described warnings from the San Francisco agents, and that the agents did not produce valid identification 
cards. 12 

III. DISCUSSION 

6. The proposed forfeiture amount in this case was assessed in accordance with Section 
503(b) of the Communications Act of 1934, as amended (Act), 13 Section 1.80 of the Rules, 14 and the 
Commission’s Forfeiture Policy Statement f In examining Mr. Jones’ response. Section 503(b) of the 
Act requires that the Commission take into account the nature, circumstances, extent, and gravity of the 
violation and, with respect to the violator, the degree of culpability, any history of prior offenses, ability 
to pay, and other such matters as justice may require. 14 ’ We consider Mr. Jones’ response to the NAL in 
light of these statutory factors and find that no reduction of the forfeiture is warranted. 

7. Section 303(n) of the Act states that the Commission has the “authority to inspect all 
radio installations associated with stations required to be licensed by any Act, or which the Commission 
by rule has authorized to operate without a license under section 307(e)( 1 ).” 17 Section 307(e)(1) 
expressly includes “the citizen band radio service.” 1 * Additionally, Section 95.426(a) of the Rules (CB 
Rule 26) states “[i]f an authorized FCC representative requests to inspect your CB station, you must make 
your CB station and records available for inspection.”' y 

8. On March 26, 2010 and August 27, 2010, San Francisco Office agents located the source of 
the signal on 27.165 MHz to Mr. Jones's residence in Merced, California. On both dates, in an effort to 


Department stating that Mr. Jones had resumed CB radio station operation at approximately 5:30 p.m., and 
interference within the Merced County Fire Department radio communication system equipment had also resumed. 

10 Ira Jones, Notice of Apparent Liability for Forfeiture, 26 FCC Red 3698 (Fnf. Bur. 2011) {XAL). 

11 See Response of Ira Jones (filed March 30. 2011) ( Response ) (on file in FB-10-SF-0187). 

12 See id. at 1-2. 

13 47 U.S.C. § 503(b). 

14 47 C.F.R. § 1.80. 

15 The Commission's Forfeiture Policy' Statement and Amendment of Section 1.80 of the Rules to Incorporate the 
Forfeiture Guidelines. Report and Order. 12 FCC Red 17087 (1997), recons, dented , 15 FCC Red 303 (1999) 
{Forfeiture Policy Statement). 

16 47 U.S.C. § 503(bX2XE). 

17 47 U.S.C. § 303(n) (The Commission shall *‘[h]ave authority to inspect all radio installations associated with stations 
required to be licensed by any Act, or which the Commission by rule has authorized to operate without a license under 
section 307(eX 1) of this title, or which are subject to the provisions of any Act. treaty, or convention binding on the 
United States, to ascertain whether in construction, installation, and operation they conform to the requirements of the 
rules and regulations of the Commission, the prov isions of any Act the terms of any treaty or convention binding on 
the United States and the conditions of the license or other instrument of authorization under which they are 
constructed, installed, or operated.”). 

18 47 U.S.C. § 307(e)( I) (**[T|he Commission may by rule authorize the operation of radio stations without 
individual licenses in the ... citizens band radio service. .. . “). 

IV 47 C.F.R. § 95.426(a). 
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determine the cause of and resolve the reported interference created to the Merced County Fire Department 
radio communication equipment, the agents requested an inspection of Mr. Jones’s CB radio station. As 
described above. Mr. Jones denied both requests, despite the fact that at both inspections the San Francisco 
agents explained the relevant FCC requirements and provided him verbal and written on-scene warnings of 
the consequences of refusing to allow an inspection of a radio station. 

9. Mr. Jones argues that he should not be subject to forfeiture because he has not seen a 
complaint from the Merced Fire department naming him as the source of the interference on frequency 
27.165 MHz. This argument is irrelevant to the investigation of Mr. Jones’ violation of the Commission’s 
requirement that he make his CB station available to FCC representatives for inspection. Neither Section 
303(n) of the Act nor Section 95.426(c) of the Rules requires that a complaint be filed as a prerequisite for 
FCC representatives to inspect a CB station. There is no question that Mr. Jones’ CB equipment was the 
source of the complained-about interference. The agents used direction finding techniques to determine 
that the source of the signal associated with the interference to the Merced County Fire Department came 
from Mr. Jones’ residence. Mr. Jones does not dispute that the San Francisco agents located the source of 
the interference to his house on three separate occasions. 

10. Mr. Jones also alleges that the agents neither presented appropriate identification and nor 
gave him oral or written warnings. We find Mr. Jones’ allegations unpersuasive. As discussed above, 
consistent with practice, the San Francisco agents approached Mr. Jones’ house, presented their 
government-issued identification to him, and requested to conduct an inspection to determine if Mr. 

Jones’ CB radio equipment was the source of the interference on frequency 27.165 MHz. With respect to 
whether Mr. Jones received any warnings, the Response itself includes copies of the two Notices left by 
the agents. Both N otices clearly state “agents of the Federal Communications Commission (“FCC”) 
noted the following condition regarding the Citizen Band (CB) radio station located at [Mr. Jones’ 
address]: Your refusal to allow a inspection of your radio equipment in violation of Section 303(n) of the 
Communications Act of 1934, as amended .... You are hereby warned that... refusal to allow 
inspection of your radio station constitutes violation of the Federal laws cited above and could subject the 
owner of this illegal operation to the severe penalties provide, including, but not limited to, substantial 
civil forfeitures, a maximum criminal fine of $11,000 and/or one year imprisonment, or arrest of the 
equipment for the first offense.” 20 

11. Finally. Mr. Jones also appears to allege that when the San Francisco agents requested an 
inspection on August 27, 2010 with two Merced City police officers, one of the police officers suggested 
that a warrant may be necessary. Mr. Jones provides no information to support this claim and we reiterate 
what the San Francisco Office stated in the NAL: Commission agents are not required to obtain a warrant 
prior to conducting a radio station inspection. 21 Accordingly, as a result of our review of Mr. Jones* 
Response, pursuant to the statutory factors above, and in conjunction with the Forfeiture Policy 
Statement , we conclude that he willfully and repeatedly violated Section 303(n) of the Act and Section 
95.426(a) of the Rules, and we find that a forfeiture in the amount of $7,000 is warranted. 


20 See First Notice at 1: Second Notice at I. 

21 See Norfolk Southern Railway Company , Memorandum Opinion and Order, 11 FCC Red 519 (CIB 1996) (‘The right 
to inspect a station is one of the cornerstones of the FCC’s ability to ensure compliance with the Communications Act 
and the FCC regulations.’*). See also Randall R. Gaines. Revocation Order, 72 FCC 2d 871, 878 *j!3 (Rev. Board 
1979) (search warrant is not required for an inspection of a CB radio station). See also NAL , 26 FCC Red at 3700 & 
n.12. 
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IV. ORDERING CLAUSES 

12. ACCORDINGLY, IT IS ORDERED that, pursuant to Section 503(b) of the 
Communications Act of 1934, as amended, and Sections 0.111, 0.204, 0.311,0.314, and 1.80(f)(4) of the 
Commission’s Rules, Ira Jones IS LIABLE FOR A MONETARY FORFEITURE in the amount of 
seven thousand dollars ($7,000) for willfully and repeatedly violating Section 303(n) of the 
Communications Act of 1934, as amended, and Section 95.426(a) of the Commission’s rules. 22 

13. Payment of the forfeiture shall be made in the manner provided for in Section 1.80 of the 
Rules within thirty (30) calendar days after the release date of this Forfeiture Order. 23 If the forfeiture is 
not paid within the period specified, the case may be referred to the U.S. Department of Justice for 
enforcement of the forfeiture pursuant to Section 504( a) of the Act. 24 Ira Jones shall send electronic 
notification of payment to WR-Response@fcc.gov on the date said payment is made. 

14. The payment must be made by check or similar instrument, wire transfer, or credit card, 
and must include the NAL/Account number and FRN referenced above. Regardless of the form of 
payment, a completed FCC Form 159 (Remittance Advice) must be submitted. 25 When completing the 
FCC Form 159, enter the Account Number in block number 23A (call sign/other ID) and enter the letters 
“FORF” in block number 24A (payment type code). Below are additional instructions you should follow 
based on the form of payment you select: 

• Payment by check or money order must be made payable to the order of the Federal 
Communications Commission. Such payments (along with the completed Form 159) must be 
mailed to Federal Communications Commission, P.O. Box 979088, St. Louis, MO 63197- 
9000, or sent via overnight mail to U.S. Bank - Government Lockbox #979088, SL-MO-C2- 
GL, 1005 Convention Plaza. St. Louis, MO 63101. 

• Payment by wire transfer must be made to ABA Number 021030004, receiving bank 
TRE AS/NYC, and Account Number 27000001. To complete the wire transfer and ensure 
appropriate crediting of the wired funds, a completed Form 159 must be faxed to U.S. Bank 
at (314) 418-4232 on the same business day the wire transfer is initiated. 

• Payment by credit card must be made by providing the required credit card information on 
FCC Form 159 and signing and dating the Form 159 to authorize the credit card payment. 

The completed Form 159 must then be mailed to Federal Communications Commission, P.O. 
Box 979088. St. Louis, MO 63197-9000, or sent via overnight mail to U.S. Bank - 
Government Lockbox #979088, SL-MO-C2-GL, 1005 Convention Plaza, St. Louis, MO 
63101. 

15. Any request for full payment under an installment plan should be sent to: Chief Financial 
Officer—Financial Operations, Federal Communications Commission, 445 12th Street, S.W., Room 1- 
A625, Washington, D.C. 20554. 2 ' 5 If you have questions regarding payment procedures, please contact 
the Financial Operations Group Help Desk by phone, 1-877-480-3201, or by e-mail, 

AR INQUIRIES^ fcc.GOv . 


22 47 U.S.C. §§ 303(n), 503(b); 47 C.F.R. §§ 0.111, 0.204, 0.311, 0.314. 1.80(0(4). 95.426(a). 
25 47 C.F.R. § 1.80. 

24 47 U.S.C. § 504(a). 

25 An FCC Form 159 and detailed instructions for completing the form may be obtained at 
http://www.fcc.gov/Forms/Form 159/159.pdf. 

24 See 47 C.F.R. § 1.1914. 
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16. IT IS FURTHER ORDERED that a copy of this Forfeiture Order shall be sent by both 
First Class Mail and Certified Mail, Return Receipt Requested, to Ira Jones at his address of record. 


FEDERAL COMMUNICATIONS COMMISSION 


Rebecca L. Dorch 

Regional Director, Western Region 

Enforcement Bureau 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In re Applications of ) 

) 

Jerry Russell d/b/a The Russell Company ) 

) 

and ) 

) 

Hanszen Broadcasting ) 

) Facility l.D. No. 71519 

For Assignment of License for Station ) File No. BAL-20080617ACD 

) 

KWRD(AM), Henderson, Texas ) 


MEMORANDUM OPINION AND ORDER 

Adopted: July 27,2012 Released: July 27, 2012 

By the Chief, Audio Division 


I. INTRODUCTION 

1. The Media Bureau has before it the captioned application (the “Application”) seeking 
Commission consent to the assignment of the license for Station KWRD(AM), Henderson, Texas (the 
“Station”) from Jerry Russell d/b/a The Russell Company (“Russell” or the “Licensee”) to Hanszen 
Broadcasting (“Hanszen”). Also before us are Petitions to Deny the Application filed on July 17, 2008, 
by Larry G. Fuss (“Fuss”) (the “Fuss Petition”) and on August 12, 2008, by counsel for Phillip Burr 
(“Burr”) (the “Burr Petition”), 1 related responsive pleadings, 2 and Russell’s January 29, 2009, and 
February 22, 2011, responses to two staff inquiry letters as described below. 3 

2. In this Memorandum Opinion and Order . for the reasons set forth below, we treat the 
Fuss and Burr pleadings as informal objections, deny those objections, and grant the Application with 
conditions. 


1 Additionally, on July 21. 2008, Burr also filed on his own behalf a letter accusing Russell of defrauding him in 
connection with the sale of the Station. Attached was a copy of the ‘'Plaintiffs Original Petition” regarding this 
claim which Burr instituted in the District Court for the 4 th Judicial District of Rusk County, Texas, Case No. 2008- 
156. 

2 Hanszen filed oppositions to the Fuss Petition and the Burr Petition on July 30. 2008, and August 1, 2008. 
respectively. Russell also filed an opposition to the Fuss Petition on August 7, 2008. Burr also filed a 
“Consolidated Reply to Oppositions to Petition to Deny” (“Burr Reply”) on August 12. 2008. Additionally, on 
January 20, 2011, and again on March 11, 2011, counsel for Hanszen wrote the Commission claiming that Hanszen 
would make an “exemplary licensee” committed to improving station performance and urging the Commission to 
grant the Application without further delay. Finally, on August 2, 2011. counsel for Hanszen filed a “Motion for 
Prompt Relief.” 

1 On March 11, 2009. Fuss filed comments on Russell's January 20. 2009, response. 
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II. BACKGROUND 

3. Russell and Hanszen filed the Application on June 17, 2008, proposing to assign the 
license and sell the assets of the Station to Hanszen for a total purchase price of $ 100,000, 4 In the 
Application, Russell responded to the question in Section 11, Item 4, regarding his other broadcast 
interests by checking the box “N/A” but including an Exhibit 5 stating, “Assignor believes it is the 
licensee of KOFY-AM, [Gilmer, Texas].” 5 

4. Fuss Petition. In his Petition, Fuss alleges that the Application failed to disclose 
Russell’s ownership of numerous other broadcast stations. 6 This, he claims, “exhibits an act of 
deception” that the Commission should investigate. 7 Additionally, Fuss asserts that all of Russell’s and 
MRSVl’s radio stations have been silent for more than one year without Commission authority. Fuss also 
alleges that: (1) Russell. Community and MRSVI have all failed to pay forfeitures assessed by the 
Commission against stations licensed to them for a variety of rule violations, including violations of the 
Emergency Alert System, tower enclosure, and public inspection file rules; 8 (2) Russell, Community, and 
MRSVI each failed to file biennial ownership reports required by Section 73.3615 of the Rules; 9 (3) 
Russell, Community and MRSVI have failed to pay their annual regulatory fees as required by Section 9 
of the Act 10 and Section 1.1151 of the Rules: 11 and (4) Russell, Community and MRSVI all engage in 
“shoddy” radio station business practices, such as disregarding contractual and other legal obligations. 12 

5. In its opposition. Hanszen contends that, even if true, the Fuss Petition’s allegations are 
irrelevant and that the revocation of the Station's license would not serve the public interest. Hanszen 
argues that Fuss lacks standing to file a petition to deny because he lives in Las Vegas, Nevada, and is 
simply a creditor of Russell. 13 With regard to Russell’s alleged failure to report other broadcast interests 
in the Application, Hanszen contends that Russell was under no obligation to do so because the stations 
not reported had been silent for over a year and, therefore, pursuant to Section 312(g) of the Act, 14 their 
licenses had terminated by operation of law. Additionally, Hanszen asserts that: (1) Section 1.80(f)(5) of 


4 Hanszen also agrees to assume certain Station's liabilities. Among these was the $7,200 balance on a Forfeiture 
Order issued to Russell by the Enforcement Bureau. Acct No. 200732500002 as discussed below. See Jerry' Russell 
dba The Russell Company. Forfeiture Order. 22 FCC Red 48 (South Central Region. EB. 2007), recon. dismissed. 
Memorandum Opinion and Order, 22 FCC Red 9065 (EB 2007) (the **2007 Forfeiture”). The 2007 Forfeiture was 
imposed for willful and repeated violation of 47 C.F.R. § 11.35(a) of the Rules due to Russell’s failure to ensure the 
operational readiness of the Station’s Emergency Alert System. Hanszen loaned to Russell $25,000 out of the 
deposited purchase price to satisfy this and other obligations. See Application, Asset Purchase Agreement. 
Paragraphs 2.3.9 and 3.2 and Security Agreement. The Commission’s Office of Managing Director has confirmed 
that the 2007 Forfeiture has been paid. 

5 Application Section II. Item 4 and Exhibit 5. 

6 Fuss argues that Russell did not disclose his ownership of KZEY(AM), Tvler. Texas, owned by Community- 
Broadcast Group, Inc. ("Community”) of w hich Russell is the President and 92 percent shareholder. He also alleges 
that Russell failed to disclose that he is President and 100 percent stockholder of M.R.S. Ventures, Inc. ("MRSVI”), 
the licensee of a number of radio stations in Arkansas and Mississippi. 

7 Fuss Petition at 3. 

8 Id. at 4 and Exhibit 7. See 47 C.F.R. §§ 11.35(a). 73.49, and 73.3526, respectively. 

■Mat 5. See 47 U.S.C. § 73.3615. 

10 47 U.S.C. § 159. 

"47 C.F.R. § 1.1151. 

12 Fuss Petition at 8. 

13 Hanszen cites Arizona Mobile Telephone Co , Memorandum Opinion and Order, 80 FCC 2d 87 (Rev. Bd. 1980). 

14 47 U.S.C. § 312(g). 
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the Rules directly refers unpaid forfeitures to the Department of Justice for collection, and that matter 
does not concern the Commission here; (2) ownership reports did not have to be filed for other Russell- 
controlled entities because these stations had been silent for more than a year and the station licenses had 
expired pursuant to Section 312(g); (3) all delinquent regulatory fees appear to have been paid; and (4) 
the “shoddy business practices” alleged in the Fuss Petition “extend beyond FCC rule compliance [and] 
are not within the realm of FCC jurisdiction.” Hanszen concludes that there is nothing that the 
Commission could or should do to rectify any of them. 1 ' In his Opposition to the Fuss Petition, Russell 
simply states that he “agrees with all key points” made by Hanszen in its Opposition and, additionally, 
asserts that one of the lawsuits referenced in the Fuss Petition has been dismissed. 

6. Burr Petition In his Petition Burr asserts that, in 2006, Burr entered into a Time 
Brokerage Agreement (“TBA”) with Russell to provide programming for the Station. He states that the 
TBA included an option to purchase the Station with payments under the TBA credited toward the 
purchase price. According to Burr, Russell gave notice that it was terminating the agreement due to 
defaults by Burr and entered into an agreement with Hanszen for the sale of the Station in April of 2008. 
Burr indicates that he has brought suit in the 4th Judicial District of Rusk County, Texas, with regard to 
Russell’s alleged breach of contract and has sought to enjoin Russell from selling the Station. He asks 
that the Commission hold this matter in abeyance pending a final court ruling. Burr also claims that 
Russell’s actions demonstrate that he does not have the character qualifications to remain a Commission 
licensee or to assign the Station license. 

7. In its Opposition to the Burr Petition, Hanszen argues that Burr has failed to show that he 
has standing to file a Petition to Deny. Rather, it contends, he has only demonstrated that he has a lawsuit 
pending in a Texas court regarding a private contractual matter. Additionally, Hanszen notes that the 
Petition makes no allegation that it (Hanszen) is unqualified to be licensee of the Station and raises only 
issues that are irrelevant to the Commission’s concern here. 

8. Russell Inquiry• Letter Responses. The record lacked any substantive representation from 
Russell regarding his attributable broadcast ownership interests and the operational status of stations in 
which he may have had such an interest. Accordingly, on January 7,2009, Media Bureau sent two 
separate letters of inquiry to Russell requesting additional information. 16 Russell responded to the Other 
Interests Letter 17 on January 29, 2009, indicating that Station KOFY(AM), Gilmer, Texas, “was deleted” 
but that he obtained a Special Temporary Authority (“STA”) from the Commission which gave him six 
months in which to make the station operational. He claims he is doing that and that KOFY(AM) “should 
be completely operational within the period specified in the ST A.” 18 With regard to MRS VI. Russell 

15 Hanszen Opposition at 5. 

16 See Letter to Mr. Jerry Russell (Jan. 7, 2009) (the "Other Interests Letter''): Letter to Mr. Jerry Russell (Jan. 7, 
2009) (the “ Operational Status Inquiryt Letter"). 

17 The Operational Status Inquiry Letter was returned to the Commission as “unclaimed” by the Post Office on 
March 10. 2009. 

18 See BLSTA-20051025ACS, granted on September 23, 2008. gave Russell the authority to operate KOFY(AM) 
pending consideration of the station’s renewal application. The STA expired on March 23, 2009. Russell filed an 
untimely request for extension of that STA on June 24, 2009. See File No. 20090624AEZ. In fact, Russell had filed 
a timely license renewal application for that station, but neglected to pay the requisite filing fee. The staff 
subsequently accepted the application and assessed Russell a late-fee penalty. Letter to Ms. Gwendolyn Walker. 
M.R.S. Ventures, Inc. reference 1800B3-KAW (MB rel. Nov. 19, 2010). However, the staff was unable to grant the 
application due to a “red light” hold for failure to pay regulatory fees. 

Additionally, the staff was unaware that, as implied by the response. Station KOFY(AM) had ceased operations. It 
therefore sent Russell an operational status inquiry about that station on October 27, 2011. Letter to Jerry Russell . 
Reference 1800B3-DW (MB Oct. 27. 2011). Mr. Russell responded on November 22, 2011. indicating that: (1) 
KOFY(AM) ceased operations in May of 2007 but returned to the air with full power on August I, 2009; and (2) the 
station operated from August I, 2009. until November 15, 2011, when Mr. Russell took the station silent once again. 
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contends that, as a result of financial hardship, he is selling the stations and he expects to have a 
“definitive agreement"’ in the near future. He argues that he did not list the MRSVI or Community 
stations in the instant application because the Community station was not broadcasting and the MRSVI 
stations were about to be relinquished to his senior lender. Thus, he contends, the omission of these 
attributable interests was an “honest mistake.” 19 

9. Commission staff forwarded a copy of the Russell Response to Fuss and to counsel for 
Burr on February 17, 2009, providing 10 days for those parties to respond. Burr did not respond, but Fuss 
submitted a letter, received March 11, 2009. indicating that the Russel1 Response “continues the same 
pattern of deception that Mr. Russell has engaged in in the past.’' 20 He observes that, although Russell 
claims to have agreed to assign the MSRVI stations to his senior lender, no assignment applications have 
been filed. He also states that he contacted Christopher L. Murray of purported buyer, Interstate 
Broadcasting Company, LLC (“IBC”) and was told that IBC had “walked away” from the potential 
acquisition when it discovered that the stations were all off the air and most of the assets are gone.” 21 

10. Because Russell did not respond to the inquiry letter regarding the operational status of 
his stations, the staff resent that letter on January 21,201 1, 22 In his subsequent response, Russell 
acknowledges that all of the other stations in which he had an attributable interest had gone silent in 2006 
and 2007 and their licenses had therefore expired pursuant to Section 312(g) of the Act. 23 He indicates 
that he believed he had properly notified the Commission of the stations’ status and further that be 
believed that, due to the expiration of the stations’ licenses, he had no further reporting obligations. 24 

11. In light of Russell's response, on May 2, 2011, the staff declared expired the licenses and 
cancelled the licenses for the following stations: KZEY(AM), Tyler, Texas (Facility ID No. 12809); 
Station KPBQ-FM, Pine Bluff, Arkansas (Facility ID No. 52619); Station KZYP(FM), Pine Bluff, 
Arkansas (Facility ID No. 33726); KOTN(AM) Pine Bluff, Arkansas (Facility ID No. 4236); 

KCLA(AM), Pine Bluff. Arkansas (Facility ID No. 33725); KRKD(FM), Demott, Arkansas (Facility ID 
No. 86857); KZYQ(FM), Lake Village, Arkansas (Facility ID No. 16551); WRKG(FM), Drew, 

Mississippi (Facility ID No. 16552); VVDTL-FM, Cleveland, Mississippi (Facility ID No. 16557); 
WZYQ(FM), Mound Bayou, Mississippi (Facility ID No. 43900); and WDSK(AM), Cleveland, 
Mississippi (Facility ID No. 16554). 25 


Letter to Mr. Peter H. Doyle from Jerry Russell (rec'd Dec. 6. 2011). On February 29, 2012. the Bureau issued a 
letter announcing that the KOFY(AM) license had expired by operation of law pursuant to 47 U.S.C. § 312(g) and 
dismissing a pending license renewal application (File No. BR-20050408ABH) and STA extension request for that 
station. Letter to Jerry' Russell . reference 1800B3-DW (MB Feb. 29, 2012). That action has not been appealed and 
has become final. 

19 January 29, 2009. Russell response at 2. 

20 Letter to Mr. Peter Doyle. Chief. Audio Division. Media Bureau from Larry G. Fuss (reed Mar. 11. 2009) ("Fuss 
Letter.") 

21 Fuss Letter at 1-2. Fuss provides no extrinsic evidence to corroborate his hearsay discussion with IBC’s Murray. 
Fuss also notes that the Dr. Topham Letter indicates that Russell “is able to carry' out full daily activities without 
difficulty” and “remains stable and fully active.” Fuss Letter at 2. 

22 Letter to Mr. Jerry Russell, reference 1800B3-MFW (Jan. 21, 2011). 

2j> Letter to Peter H. Doyle. Chief Audio Division. Media Bureau (rec’d Feb. 22. 2011). Mr. Russell indicates that 
he had suffered serious health problems over the last several years and had been unable to monitor the stations’ 
activity and operations. 

24 Id. at 1 . 

25 Public Notice of these Actions was released on May 5. 2001. See Broadcast Actions , Public Notice. Report No. 
47480 (May 5, 2011), pp. 10-12. These actions are now final. 
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III. DISCUSSION 

12. Procedural Matter: Standing. A party filing a petition to deny must demonstrate 
standing to do so by providing “specific allegations of fact sufficient to show that [it] is a party in 
interest.” 26 These allegations must show that 1) the petitioner would suffer a direct injury that is more 
than hypothetical or purely speculative; 27 2) the injury is causally linked to the challenged action; 28 and 3) 
the relief sought will likely be remedied with the Commission’s denial of the pending application. 29 
Moreover, “it is well established that ‘standing is accorded to persons not for the protection of their 
private interests but only to vindicate the public interest.’ 30 Accordingly, creditors are not generally 
permitted to intervene as a matter of right solely on the ground that they have a financial stake in the 
survival of the parties. 31 Finally, in order to file a petition to deny, the petitioner must provide an affidavit 
or declaration that establishes such standing. 32 

13. Neither Fuss nor Burr has adequately demonstrated standing to file a Petition to Deny. 
Although Fuss provided an affidavit, he has failed to show how the injury that he claims he will suffer is 
causally linked to the challenged action or that denial of the Application would provide the relief he 
seeks. The harm Fuss claims he will suffer stems from a judgment he has against MRS VI and does not 
pertain to the Station or Licensee here. We agree with Hanszen that Fuss’s status as a Russell creditor is 
insufficient, of itself, to confer standing. 33 Burr did not provide an affidavit or declaration establishing his 
standing to file a Petition to Deny and alleges only that Burr and Russell are opposing litigants in a 
lawsuit. Therefore, he has not established that he has standing to file a Petition to Deny. We will, 
however, treat both the Fuss Petition and the Burr Petition as informal objections under Section 73.3587 
of the Rules. 34 

14. Substantive Matters. Russell’s Other Broadcast Interests. Russell responded to the 
question in the Application regarding his other broadcast interests by checking the box “N/A’“ and 
included an Exhibit 5 which stated “Assignor believes it is the licensee of KOFY-AM.” As he later 
admitted, Russell at the time held attributable interests in MRSVI and Community. However, Hanszen 
and Russell claim that Russell was under no obligation to report these interests because the stations 
licensed to these entities had been silent for more than 12 consecutive months and, accordingly, the 


26 47 U.S.C. § 309(d)(1). 

27 See, e g.. In re Conn-2 RS.4 Partnership . Memorandum Opinion and Order. 9 FCC Red 3295, 3297 (1994) (injury 
cannot be hypothetical, but rather fairly traceable to whether the Commission decides to grant the license). See also 
K Licensee, Inc., Letter, 23 FCC Red 7824, 7825 (2008). 

21 See In re PCS 2000, L.P. , Memorandum Opinion and Order, 12 FCC Red 1681, 1685-86 (1997) (petitioner did 
not meet the requirements of standing because although it provided sufficient facts to show and injury, it did not 
adequately explain how denying the pending license would remedy its injury). See also Riverside Youth dr 
Rehabilitation d b a Riverside Ministries , Memorandum Opinion and Order and Notice of Apparent Liability for 
Forfeiture, 23 FCC Red 10360, 10362-63 (2008). 

20 Id. 

30 Office of Communication of the United Church of Christ v. FCC , 123 L\S. App. D.C. 328, 335, 359 F. 2d 994, 
1001(1966). 

31 Sec Hertz Broadcasting of Birmingham. Inc., Memorandum Opinion and Order, 46 FCC 2d 350 (Rev. Bd. 1974). 

32 K Licensee, Inc., 23 FCC Red at 7825. 

■' See CBS Radio Stations, Inc., 22 FCC Red 22058. 22061 (MB 2007), citing Arizona Mobile Telephone Company, 
Memorandum Opinion and Order. 80 FCC 2d 87 (1980); Office of Communication of the United Church of Christ v. 
FCC . 359 F. 2d at 1001; and Hertz Broadcasting of Birmingham, Inc., 46 FCC at 352 (financial interests of major 
creditor of applicant do not constitute adequate basis to qualify petitioner as a “person aggrieved"). 

54 47 C.F.R. § 73.3587. 
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station licenses had terminated pursuant to Section 312(g) of the Act. Although the staff had not been 
informed of the stations’ silence and the staff had not taken the ministerial step of cancelling these 
licenses at the time the Application was filed, a license expires automatically when a station fails to 
transmit broadcast signals for a continuous twelve-month period. 

15. Moreover, the record of this application proceeding is somewhat muddled by Russell’s 
shifting explanations for not disclosing these interests. As noted, he initially agreed with Hanszen's 
contention that he did not need to disclose these interests because the station licenses had expired 
pursuant to Section 312(g) of the Act. Later, in response to the Other Interests Letter, Russell stated that 
he did not list the MRSVI or Community stations in the Application because the Community station was 
not broadcasting and the MRSVI stations were about to be relinquished to his senior lender. Still later, in 
response to the resent Operational Status Inquiry Letter , Russell reverted back to the license expiration 
theory. He indicated that all other stations in which he had an attributable interest had gone silent in 2006 
and 2007 and their licenses had therefore expired pursuant to Section 312(g) of the Act and therefore that, 
due to the expiration of the stations’ licenses, no further reporting obligation was required. 

16. The Commission and the courts have recognized that ”[t]he FCC relies heavily on the 
honesty and probity of its licensees in a regulatory system that is largely self-policing.” 35 The 
Commission may disqualify an applicant who deliberately makes misrepresentations or lacks candor in 
dealing with the agency. 36 Moreover, Section 1.17(a)(2) of the Rules provides that no person may 
provide, in any written statement of fact, “material factual information that is incorrect or omit material 
information that is necessary to prevent any material factual statement that is made from being incorrect 
or misleading without a reasonable basis for believing that any such material factual statement is correct 
and not misleading.” 37 Thus, even absent an intent to deceive, a false statement may constitute an 
actionable violation of Section 1.17 of the Rules if it is provided without a reasonable basis for believing 
that the statement is correct and not misleading. 38 

17. Russell's failure to list any attributable broadcast interests apart from KOFY(AM), on the 
unique facts here, do not constitute either a misrepresentation, lack of candor, or a false certification. We 
find that, on June 17, 2009, when Russell filed the application listing only KOFY(AM), the licenses of 
all of his other broadcast stations - including KOFY(AM) — had expired by operation of law under 
Section 312(g). Accordingly, Russell was not required to report any ownership interest in those former 
stations. Thus, Russell’s failure to do so. although clearly made without a reasonable factual basis 
because Russell at that time simply did not know whether his stations were on the air or the length of time 
any had been off the air, constituted a ‘true certification,” not a false certification. 

18. However, Russell’s failure to provide timely notification and seek authority remain silent 
with respect to these other stations constitute serious, potentially actionable, offenses. Section 
73.1740(a)(4) requires a licensee to notify the Commission when causes beyond the licensee's control 
make it impossible to adhere to the station's minimum operating schedule, and requires a licensee to seek 


See Commercial Radio Service. Inc., Order to Show Cause, 21 FCC Red 9983, 9986 (2006) OCRS Order") citing, 
e g.. Contemporary> Media . Inc., v. FCC. 214 F.3d 187. 193 (D.C. Cir. 2000) (“ Contemporary> Media"): and 
Cumulus Licensing. LLC, Memorandum Opinion and Order and Notice of Apparent Liability. 22 FCC Red 13711, 
13717 (MB 2007) (“[IJt is essential that licensees make full and clear disclosure of all material facts in every 
application... ”). 

36 Contemporary Media , 214 F.3d at 196. 

,7 47 C.F.R. § 1.17(a)(2). 

’ 8 See Amendment of Section L17 of the Commissions Rules Concerning Truthful Statements to the Commission . 
Report and Order, 18 FCC Red 4106, 4017 (2003). recon. denied. Memorandum Opinion and Order, 19 FCC Red 
5790, further recon. denied , Memorandum Opinion and Order, 20 FCC Red 1250 (2004) 

(stating that the revision to Section 1. 17 is intended to “prohibit incorrect statements or omissions that are the result 
of negligence, as well as an intent to deceive”). 


8328 




Federal Communications Commission 


DA 12-1198 


authorization for any period of limited or discontinued authorizations exceeding 30 days. It enables the 
Commission to remain informed about the operational status of a station and permits the Commission to 
monitor the service that station is providing to its community. This, in turn, enables the Commission to 
ensure that licensees broadcast in the public interest, a responsibility imposed by the Communications Act 
of 1934, as amended. 39 Russell's failure to notify the Commission that his each of his 12 separate stations 
was off the air evidences some combination of gross incompetence and wanton disregard of his disclosure 
obligations under Section 73.1740(a)(4) of the Rules. Although his conduct falls far short of minimum 
licensee conduct we decline to find a lack of candor for several reasons. Most importantly, Russell, 
himself raised the Section 312(g) issue, thereby undermining the argument that his incomplete answer 
was motivated by a desire to hide the operational status of these silent stations. In addition, if, arguendo , 
those licenses had not expired, Russell's disclosure of his interests would not have been an impediment to 
the grant of the Application. Nevertheless, we find Russell's conduct to be sufficiently egregious as to 
raise concerns about his ability and commitment to comply with Commission rules and policies regarding 
licensee disclosure requirements. Accordingly, Russell may not acquire an attributable interest in a 
Commission licensee without prior notice to the Commission and a full showing that he will fully meet all 
Commission obligations. 

19. Asa result, we find that Russell violated Section 73.1740(a) of the Rules by failing to 
seek special temporary authorization to remain silent for any of those 12 stations. The failure to do so 
would warrant a notice of apparent liability* for forfeiture for each instance of unauthorized silence. 40 
Pursuant to the Commission's Forfeiture Policy Statement and Section 1.80(b)(4) of the Rules, the base 
forfeiture amount for unauthorized discontinuance of service is $5,000. 41 In determining the appropriate 
forfeiture amount, we may adjust the base amount upward or downward by considering the factors 
enumerated in Section 503(bX2)(D) of the Act, including "the nature, circumstances, extent and gravity of 
the violation, and, with respect to the violator, the degree of culpability, any history of prior offenses, 
ability to pay, and such other matters as justice may require." 42 

20. However, Section 503(b)(6XB) of the Act prohibits the Commission from imposing a 
forfeiture penalty against a person that does not hold a broadcast license “if the violation occurred more 
than 1 year prior to the date of issuance of the required notice or notice of apparent liability.” 43 Because 
Russell is no longer the licensee of these 12 stations, we are statutorily barred from issuing a forfeiture for 
his apparent misconduct at those stations. 

21. Additional Allegations . None of the remaining Fuss or Burr allegations warrant further 
inquiry. To the extent that Fuss raises allegations concerning stations other than KWRD( AM), the 
Commission has long held that misconduct at one station is not necessarily imputed to a licensee’s other 
stations. 44 Nothing in the record warrants departure from that policy here. 


34 Renewal Reporting Requirements for Full Power, Commercial AM. FM and TV Broadcast Stations. Notice of 
Proposed Rulemaking, 8 FCC Red 49. 49 ^ 5( 1993). 

40 See, e.g.. South Seas Broadcasting. Inc.. Forfeiture Order. 55 Communications Reg. (P&F) 997 (MB 2012) 
(affirming two S5.000 forfeitures for two separate instances of unauthorized silence, one lasting for more than one 
month and the other more than two months). 

41 See Forfeiture Policy Statement. 12 FCC Red at 17113-15 ; 47 C.F.R. § 1.80(b)(4). note to paragraph (b)(4). 
Section I. 

42 47 U.S.C. § 503(b)(2Xr>): .**v also Forfeiture Policy Statement. 12 FCC Red at 17100; 47 C.F.R. § 1.80(b)(4). 

43 47 U.S.C. § 503(b)(6)(B). 

44 See Character Policy Statement , 102 FCC 2d at 1223-25 (no presumption that misconduct at one station is 
necessarily predictive of the licensee's operation of other stations). See also Citicasters Licenses , L.P.. 
Memorandum Opinion and Order and Notice of Apparent Liability, 22 FCC Red 19234. 19336 (MB 2007) 
(allegations of misconduct by licensee at stations other than those at issue not relevant for consideration). 
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22. With regard to Fuss’ allegations concerning Russell’s, Community’s and MRSVI's 
asserted unpaid forfeitures, only the 2007 Forfeiture relates to the Station. 45 However, this forfeiture has 
been paid. Similarly, Fuss has alleged that Russell, Community and MRSVI have been delinquent in the 
payment of regulatory fees. Because the instant application only involves Russell, we will not consider 
herein the allegation with respect to Community and MRSVI. Sections 9(c)(l)-<3) of the Act 46 provide 
that the penalties for late payment of regulatory fees can consist of a financial penalty, dismissal of 
applications or other filings, or license revocation. It appears, however, that the Station's regulatory fees 
were paid on September 18, 2008, and there is not currently a “red light” hold on KWRD(AM). 

23. Finally, with respect to Fuss’ allegation concerning how Russell, Community and 
MRSVI have engaged in “shoddy business practices” resulting in breaches of contracts, lawsuits, 
judgments, seizures of property, and evictions. Fuss has provided no evidence that these alleged business 
practices either violated the Act or the Rules or have resulted in a criminal conviction. Thus, none of 
those matters fit within the categories of Commission or non-Commission misconduct that the 
Commission has said would be relevant to determining an applicant’s character qualifications. 47 

24. Burr’s allegations fail for the same reason. As Burr has acknowledged, the Commission 
has consistently held that parties should seek redress for private contractual disputes in courts of 
competent jurisdiction. 48 Burr has not provided evidence of an injunction or a stay issued by any court 
against the proposed sale. In the absence of such a court order, the Commission has routinely acted 
favorably on license assignment applications pending resolution of private disputes such as those at issue 
here. 49 We note, however, that Commission grant of an assignment application merely finds that the 
parties are qualified under, and the proposed transaction does not violate, the Act, the Rules or 
Commission policies. As such, it is permissive only and does not prejudice any relief to which the parties 
may ultimately be entitled. 50 

25. The Application. We have evaluated the Application and find that the proposed 
transaction complies with all pertinent statutory and regulatory provisions and that a grant of the subject 
Application would serve the public interest, convenience, and necessity. Accordingly, pursuant to 
Section 310 of the Act, 51 we will grant the application to assign the license of the Station from Russell to 
Hanszen as conditioned below. 

IV. ORDERING CLAUSES 

26. Accordingly, for the reasons set forth above, IT IS ORDERED, that the Petitions to Deny 
filed by Larry G. Fuss on July 17, 2008, and by Phillip Burr on August 12, 2008, treated herein as 
Informal Objections, ARE DENIED. 


45 See Jerry Russell dha The Russell Company, referenced in note 4 supra. 

46 47 U.S.C. §§ 159(c)( l)-(3). 

47 The Commission-related misconduct alleged by Fuss pertains to other licensee entities in which Russell has an 
interest. Fuss merely repeats allegations made in previous complaints. In any evenL Fuss has not shown that these 
matters are germane to the instant matter. 

48 See John F. Runner, Receiver (KBIF). Memorandum Opinion and Order, 36 RR 2d 773. 778 (1976); Decatur 
Telecasting, Inc., Memorandum Opinion and Order, 7 FCC Red 8622 (1992). 

49 See H. Edward Dillon, Memorandum Opinion and Order. 94 FCC 2d 203 (1973) (Commission will not delay 
action on an involuntary’ assignment application where state appellate court refused to grant stay of receiver's 
appointment and specifically authorized the receiver to close the sale). 

50 See Letter to Geraldine R. Miller and George R Borsari, Jr.. Esq., 24 FCC Red 11814, 11815 (MB 2009). 

51 47 U.S.C. 8 310. 
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27. IT IS FURTHER ORDERED that, pursuant to Section 310 of the Communications Act of 
1934, as amended, the application for Commission consent to the assignment of the license of Station 
KWRD(AM), Henderson, Texas, from Jerry Russell d/b/a The Russell Company and Hanszen 
Broadcasting for Station KWRD(AM) (File No. BAL-20080617ACD) IS GRANTED, subject to the 
conditions that: (1) Jerry Russell shall not in the future acquire an attributable interest in any Commission 
licensee or permittee without advance notice and a full showing that he will fully discharge all 
Commission obligations relating to such license or permit; (2) should Jerry Russell propose to hold an 
attributable interest in any applicant for a Commission authorization, he must submit this showing and a 
copy of this Memorandum Opinion and Order with the application. 


FEDERAL COMMUNICATIONS COMMISSION 


Peter H. Doyle 
Chief. Audio Division 
Media Bureau 


8331 



« PUBLIC NOTICE 


Federal Communications Commission 
445 12 th Street, S.W. 

Washington, D.C. 20554 


News Media Information 202/418-0500 
Internet http://www.fcc.aov 
TTY: 1-888-835-5322 


DA 12-1199 
Released July 26, 2012 

WIRELINE COMPETITION BUREAU SEEKS COMMENT ON 

PROPOSED URBAN RATES SURVEY AND ISSUES RELATING TO REASONABLE 
COMPARABILITY BENCHMARKS AND THE LOCAL RATE FLOOR 

WC Docket No. 10-90 
Comments: (30 days after publication in the Federal Register] 

1. In this Public Notice, the Wireline Competition Bureau seeks comment on a proposed survey of 
urban rates for fixed voice and fixed broadband residential services. The Bureau also seeks comment 
concerning how, using data from the urban rates survey, to determine the local voice rate floor and the 
reasonable comparability benchmarks for fixed voice and fixed broadband services. 

2. Background . On November 18, 201!, the Commission released the USFICC Transformation 
Order and F.XPRM, which comprehensively reforms and modernizes the universal service and intercarrier 
compensation systems. 1 In the Order , among other things, the Commission directed the Wireline 
Competition Bureau and Wireless Telecommunications Bureau to conduct a survey of residential urban rates 
for fixed voice, fixed broadband, mobile voice, and mobile broadband services/ In the Further Notice , the 
Commission sought comment on various issues associated with determining reasonable comparability for 
voice and broadband rates. ’ 

3. The rate survey, conducted once each year, will be used to establish a rate floor that carriers 
receiving high-cost loop support (HCLS) or high-cost model support must meet in order to receive their full 
support amounts, beginning in 2014/ In addition, the rate survey will be used to develop reasonable 
comparability benchmarks for voice and broadband rates that carriers will annually certify’ their rates do not 
exceed, with the first certification due July I, 2013. 


1 Connect America Fund. WC Docket No. 10-90 et ai, Report and Order and Further Notice of Proposed Rulemaking. 
26 FCC Red 17663 (2011) {USF ICC Transformation Order or Order): pets, for review pending sub nom. In re: FCC 
11-161. No. 11-9900 (10th Cir. filed Dec, 8, 2011); Connect America Fund, WC Docket No. 10-90 et a /., Order on 
Reconsideration, 26 FCC Red 17633 (2011): Connect America Fund. WC Docket No. 10-90 et a/.. Second Order on 
Reconsideration, FCC 12-47 (rcl. Apr. 25, 2012) {Second Reconsideration Order): Connect America Fund. W'C Docket 
No. 10-90 et al.. Third Order on Reconsideration, FCC 12-52 (rcl. May 14, 2012) {Third Reconsideration Order). 

2 USF/ICC Transformation Order , 22 FCC Red at 17694, para. 85, 17708. para. 114. We do not address the mobile 
voice and broadband components of the surv ey at this time. 

3 Id. at 18046-47. paras. 1018-27. 

* Id. at 17751, para. 239. 17855. para. 592. The rate floor is set at $10 for the year beginning July 1, 2012. and $14 for 
the year beginning July 1, 2013. Supported carriers are required to report their local rates that are below the relevant 
benchmark beginning July 1, 2012. These reports will be used to determine whether support reductions are required for 
carriers with artificially low rates. 


8332 



4. Content of Rate Survey . Appendix A to this Public Notice contains the survey instrument that 
the Bureau proposes to gather data regarding fixed voice and fixed broadband rates. We seek comment on 
the details of the proposed rate survey as described below. 

5. In the fixed voice section of the survey, the Bureau proposes that providers will separately report 
non-discounted rates and other charges (i.e. taxes, fees, etc.) for their unlimited or flat-rate local service, 
unlimited all-distance service, and measured or messaged local service. If the provider does not offer such 
service, it will indicate as such and not report data for that item. Providers will report rates for both public 
switched telephone network (PSTN) and Voice over Internet Protocol (VoIP) service, to the extent each is 
offered. Various non-recurring charges will also be surveyed. We seek comment on the proposed data to be 
collected in the fixed voice section of the survey. 

6. In the fixed broadband section of the survey, the Bureau proposes that providers will separately 
report non-discounted rates and other charges for four specific advertised speed tiers of broadband service. 5 
Are the four proposed speed tiers a reasonable set on which to collect rates? For each offering, the provider 
will also report on any capacity limits and what action is taken if the capacity limit is reached. Such actions 
may include overage charges, blocking traffic, and rate limiting. 6 Are there any other service provider 
practices regarding capacity limits that should be included? Do the survey’s questions about capacity limits 
adequately capture market offerings given the current market for residential, fixed broadband? Is the 
proposed format appropriate for collecting information on usage-based broadband pricing for fixed services, 
and, if not, how should the format be modified? 

7. The Bureau intends to implement this survey through an online reporting form accessible to 
those urban providers of fixed voice and broadband services who are selected to participate. Urban providers 
will be chosen to create a statistically valid sample for the purpose of setting a reasonable comparability 
benchmark for fixed voice and fixed broadband services and a rate floor for fixed voice service. Independent 
samples will be chosen for the fixed voice and fixed broadband sections of the survey. The proposed survey 
will use as a population from which to sample all terrestrial providers of residential voice or broadband 
services in urban areas. The Bureau proposes defining “urban” for the purposes of this survey as all 2010 
Census urban areas and urban clusters that sit within a Metropolitan Statistical Area (MSA). We seek 
comment on this approach. 

8. For each section (fixed voice and fixed broadband), urban providers will be chosen in order to 
generate a statistically valid sample for the purpose of calculating benchmarks and rate floors. Responding 
providers will be asked for rates in a specified geographic area. We propose specifying, for each surveyed 
provider, a 2010 Census tract (that is “urban,” as explained above) for which rates should be reported. For 
sampling purposes, the Bureau will use in-house data to determine which providers are serving a Census 
tract. To aid providers in locating the specified Census tract when completing the survey, the survey will 
include hyperlinks where the respondent can look up the Census tract on a map. Will this approach allow 
respondents to easily and accurately report rates? 

9. In the interest of simplicity, the proposed survey will not collect rates for bundles of applications 
(i.e., voice and broadband bundle; voice, broadband, and TV bundle, etc.). The survey will also only collect 


5 The proposed survey asks for broadband rales for service within the following advertised speed ranges (download 
range)/( upload range): Tier 1 (>4 Mbps and <6 Mbps)/(>1 Mbps and <1.5 Mbps): Tier 2 (>6 Mbps and <10 
Mbps)/(>1.5 Mbps and <2 Mbps): Tier 3 (>10 Mbps and <25 Mbps)/(>2 Mbps and <3 Mbps): Tier 4 (>25 Mbps)/(>3 
Mbps). 

6 Rate limiting is an action taken by an Internet sen ice provider that restricts the rale at which a user can send or receive 
data over the provider's network. 
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non-discounted rates that are available to potential customers rather than actual rates paid by existing 
customers. For the survey's intended purposes, obtaining information about bundles, discounts and 
promotional pricing of limited duration would unnecessarily increase the complexity and burden of the data 
collection on service providers that are selected to respond to the survey. We seek comment on this 
approach. 

10. To the extent commenters contend that we should modify the content of the proposed survey, 
they should specify with particularity how the proposed survey should be altered and explain why their 
preferred approach better serves to accomplish the Commission’s objectives. Should any of the survey’s 
questions or terminology be altered for clarity or accuracy? Should we modify proposed sampling and 
collection process in any way? Are there any other changes that should be made? 

11. Use of Data for Urban Rate Floor . The Bureau also seeks comment on how the information 
collected in the proposed urban rates survey should be used to establish the local rate floor. Historically, the 
Bureau surveyed local rates (both flat-rate and measured local service) and developed a single urban local 
rate average. 7 For purposes of the rate floor, we propose to use the urban flat local rate data to derive a 
population-weighted national urban average that will be used as the local rate floor in 2014 and updated 
annually thereafter. We seek comment on this proposal. 

12. Use of Data for Reasonable Comparability of Voice Service . In the USF/ICC Transformation 
Order , the Commission required that carriers certify that their voice rates are within two standard deviations 
of “the national average” for voice service. 8 We request comment on how rate survey data should be used to 
determine this national average. 

13. For fixed voice service, the Bureau seeks comment on deriving the national average for rate 
comparability purposes solely from data collected regarding local, flat rate voice service in urban areas. 
Alternatively, should we instead develop the national average based solely on urban data for unlimited, all- 
Distance service, as determined from the survey? A reason to adopt a national average based on the urban 
unlimited, all-distance rates rather than the local, flat rate is that the unlimited, all-distance service best 
reflects the varied ways - in terms of call frequency, duration, and distance - that households typically 
communicate using voice services. We seek comment on these two alternatives and the implications of each 
in terms of the ability of carriers to meet the certification requirement. Under either approach, we propose to 
develop a population-weighted average. We seek comment on this approach. How, if at all, should we take 
into account non-recurring charges when computing the fixed voice benchmark? 

14. The Bureau proposes to establish a single benchmark for fixed voice service by which supported 
carriers would certify' their rates, for purposes of reasonable comparability, regardless of the voice service 
offered (i.e. flat, local; unlimited, all-distance; measured local). One reason for doing so is that the urban 
availability of some services may diminish over time and reduce the available sample population for a given 
service. This in turn could increase the year-to-year variability in the benchmarks, while also creating, as a 
statistical artifact, wide deviations in the benchmarks for different types of voice services. 

15. Another alternative would be to develop a separate national average for each voice service 
surveyed (i.e. flat, local; unlimited, all distance; measured, local). To the extent commenters believe the 
Bureau should establish multiple, service-specific reasonable comparability benchmarks for voice rather than 
simply developing a single average for urban voice service, they should explain why such an approach is 


7 IATD, Wir. Comp. Bur., Universal Service Monitoring Report, Table 7.6, Average Residential Rates for Local Service 
in Urban Areas. 1986-2007 (Dec. 2008). 

8 Id. at 17694. para. 85. 
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preferable and consistent with the framework established by the Commission in the USF/ICC 
Transformation Order. The Bureau also proposes not combining multiple service rates collected in the 
survey into a single benchmark because this would require weighting each service’s rate by its number of 
subscribers. Collecting such subscriber information would unnecessarily impose more burden on the carriers 
surveyed. To the extent commenters contend that the Bureau should combine multiple services’ rates into a 
single benchmark, how should the rates be combined and what measures could be taken to minimize burden 
on those providers that are surveyed? 

16. The Further Notice sought comment on whether to adopt a presumption that if a given provider 
is offering the same rates, terms and conditions (including capacity limits) to both urban and rural customers, 
that is sufficient to meet the statutory requirement that services be reasonably comparable. 9 Under such a 
presumption, providers that serve both rural and urban markets would not be required to certify their voice 
rates against a national urban benchmark derived from the proposed rate survey. We seek further focused 
comment on this potential approach. In particular, commenters are encouraged to identify the universe of 
providers that would be able to utilize the presumption, under the proposed survey approach that would 
define urban areas as MSAs. 

17. Calculation of Voice Rates for Certify ing Carriers Offering Measured Service . We also seek 
comment on how a fixed voice provider offering only measured service will determine its rate that should be 
compared to the national urban average for voice service, for purposes of rate comparability. The Bureau 
proposes allowing such carriers to calculate a “blended'’ rate which will be compared to the national urban 
rate voice average, consistent with the approach adopted by the Commission for purposes of the local rale 
floor. 10 In particular, we propose that a supported carrier with measured service should use its average 
minutes of use data during each rate period (e.g. peak, off-peak) to calculate its rate for reasonable 
comparability purposes. We seek comment on this approach. 

18. Use of Data for Reasonable Comparability of Fixed Broadband Service. To the extent there 
were a presumption that offering the same service in both rural and urban areas meets the reasonable 
comparability requirements of the statute, there would be no need for some providers to compare their 
broadband rates to a national average urban rate benchmark derived from the results of the proposed rate 
survey. For fixed broadband, the Bureau proposes using the surveyed rate data for each speed tier to set 
reasonable comparability benchmarks for those providers that are required to certify against a national urban 
benchmark. Each speed tier would have its own benchmark, and providers would certify their rates against 
the speed tier corresponding to the slowest broadband service they offer. We are proposing to establish 
different benchmarks for different speed tiers so that supported providers offering substantially faster 
broadband service than the minimum required under the Commission's public interest obligations can certify 
their rates against a more comparable urban service, rather than an urban benchmark for a much slower 
service or an average of rates for both slower and faster services. We seek comment on this approach. 

Would such an approach be a workable way to determine reasonable comparability for providers that do not 
offer broadband services in urban areas? 

19. Alternatively, should the several speed tiers be combined to form a single benchmark? How, if 
at all, should we take into account non-recurring charges when computing the fixed broadband benchmark? 


* Further Notice at 18047, para. 1027. 

10 In the Third Reconsideration Order , the Commission clarified that for purposes of the rate floor, the local serv ice rate 
reported by carriers that provide measured or message rate plans should refect the basic rate for local service plus the 
additional charges incurred for measured service, using the mean number of minutes or message units for all customers 
subscribing to that rate plan multiplied by the applicable rate per minute or message unit. Connect America Fund. WC 
Docket No. 10-90 et al. y Third Order on Reconsideration, 27 FCC Red 5622, 5630. para. 22 (2012). 
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How, if at all, should the capacity limit data be used for determining reasonable comparability? Given the 
emergence of usage-based broadband pricing, how should such rates be incorporated into the benchmark? 
Should the Bureau collect usage data on such plans so a “blended” rate can be calculated? How might a 
supported broadband provider with a usage-based service certify its rates? 

Procedural Matters 

20. Filing Requirements. Pursuant to sections 1.415 and 1.419 of the Commission’s rules, interested 
parties may file comments on or before the dates indicated on the first page of this document. 11 Comments 
may be filed using the Commission's Electronic Comment Filing System (ECFS). 12 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the ECFS: 
htt p :/7ti a 11 foss. fc c .go v/ec fs 2/ . 

■ Paper Filers: Parties who choose to file by paper must file an original and one copy of each filing. If 
more than one docket or rulemaking number appears in the caption of this proceeding, filers must 
submit two additional copies for each additional docket or rulemaking number. 

21. Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission’s Secretary’, 
Office of the Secretary, Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary must be 
delivered to FCC Headquarters at 445 12 th St., SW, Room TW-A325, Washington, DC 20554. The 
filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries must be held together with rubber bands 
or fasteners. Any envelopes and boxes must be disposed of before entering the building. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must be 
sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 

■ U.S. Postal Service first-class, Express, and Priority mail must be addressed to 445 12 th Street, SW, 
Washington DC 20554. 

22. People with Disabilities: To request materials in accessible formats for people with disabilities 
(Braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the Consumer 
& Governmental Affairs Bureau at (202) 418-0530 (voice), (202) 418-0432 (tty). 

23. In addition, one copy of each pleading must be sent to each of the following: 

(1) Jay Schwarz, Industry Analysis and Technology Division, Wireline Competition Bureau, 445 12th 
Street, S.W., 6-A134, Washington, D.C. 20554; e-mail: Jay.Schwarz@fcc.gov . 

(2) Alexander Minard, Telecommunications Access Policy Division, Wireline Competition Bureau, 445 
12th Street, S.W., 5-A334. Washington, D.C. 20554; e-mail: Alexander.Minard@fcc.gov . 

24. The proceeding this Notice initiates shall be treated as a “permit-but-disclose” proceeding in 
accordance with the Commission’s ex parte rules. 13 Persons making ex parte presentations must file a copy 


“ 47C.F.R. §§ 1.415. 1.419. 

12 See Electronic Filing of Documents in Rulemaking Proceedings, GC Docket No. 97-113. Report and Order, 13 FCC 
Red 11322(1998). 

13 47 C.F.R. §§ l. 1200 et seq. 
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of any written presentation or a memorandum summarizing any oral presentation within two business days 
after the presentation (unless a different deadline applicable to the Sunshine period applies). Persons making 
oral ex parte presentations are reminded that memoranda summarizing the presentation must (l) list all 
persons attending or otherwise participating in the meeting at which the ex parte presentation was made, and 
(2) summarize all data presented and arguments made during the presentation. If the presentation consisted 
in whole or in part of the presentation of data or arguments already reflected in the presenter's written 
comments, memoranda or other filings in the proceeding, the presenter may provide citations to such data or 
arguments in his or her prior comments, memoranda, or other filings (specify ing the relevant page and/or 
paragraph numbers where such data or arguments can be found) in lieu of summarizing them in the 
memorandum. Documents shown or given to Commission staff during ex parte meetings are deemed to be 
written ex parte presentations and must be filed consistent with rule 1.1206(b). In proceedings governed by 
rule 1.49(f) or for which the Commission has made available a method of electronic filing, written ex parte 
presentations and memoranda summarizing oral ex parte presentations, and all attachments thereto, must be 
filed through the electronic comment filing system available for that proceeding, and must be filed in their 
native format (e g , .doc, .xml, .ppt, searchable pdf). Participants in this proceeding should familiarize 
themselves with the Commission’s ex parte rules. 

25. Paperwork Reduction Act. This document contains proposed new information collection 
requirements. The Bureau, as part of its continuing effort to reduce paperwork burdens, invites the general 
public and the Office of Management and Budget (OMB) to comment on the information collection 
requirements contained in this document, as required by the Paperwork Reduction Act of 1995, Public Law 
104-13. In addition, pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-198, see 
44 U.S.C. 3506(cX4), the Bureau seeks specific comment on how it might further reduce the information 
collection burden for small business concerns with fewer than 25 employees. 

26. Initial Regulatory Flexibility Analysis. As required by the Regulatory Flexibility Act of 1980 
(RFA), l4 the Bureau has prepared an Initial Regulatory Flexibility Analysis (IRFA) of the possible significant 
economic impact on small entities of the policies and rules proposed in the Public Notice. The analysis is 
found in the Appendix B. The Bureau requests written public comment on the analysis. Comments must be 
filed in accordance with the same deadlines as comments filed in response to the Public Notice and must 
have a separate and distinct heading designating them as responses to the IRFA. The Commission’s 
Consumer and Governmental Affairs Bureau. Reference Information Center, will send a copy of this Report 
and Order and Further Notice of Proposed Rulemaking, including the IRFA, to the Chief Counsel for 
Advocacy of the Small Business Administration. 


- FCC - 

For more news and information about the Federal Communications Commission 
please visit: www.fcc.uov 


14 See 5 U.S.C. $ 603. 
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APPENDIX A 


Proposed Rate Survey Questions for Fixed Services Sections of Rate Survey 

Note: The below survey instrument is intended to be implemented via an online interface accessible to 
survey participants. The particular format used in this appendix is for explanatory purposes only. 

1. SURVEY RESPONDENT INFORMATION 

This survey asks questions about PROVIDER NAME’S (FIXED VOICE, FIXED BROADBAND, 
MOBILE) services and rates. Please answer all questions as they pertain to the specific geographic location 
indicated below on MONTH DAY, YEAR. 

Enter identifying information below as it pertain to the location identified in the bottom line of Section I. 


| 1. SURVEY RESPONDENT INFORMATION 

Provider Name: 


Provider FRN (used on Dec 31, 2011 Form 477): 

L 

Provider Study Area Code (if current USF recipient): 

bbhhhhhhhm 

Name of Person Completing Form: 


Contact Phone Number: 


Contact Email Address: 


Name of Certifying Official: 


Certifying Official's Phone Number: 


Certifying Official's Email Address: 



Location for Which Reported Rates Apply: | Pre-populated by FCC 











II. FIXED VOICE 


Report rates on fixed voice service provided in GEOGRAPHIC LOCATION. All reported rates should be 
non-discounted, residential rates available on MONTH DAY, YEAR to any existing or potential customer at 
the specified location. Report rates for fixed voice service that is not bundled with any other product (e.e. 
Internet, TV). 


II. FIXED VOICE INFORMATION 

Indicate which fixed voice plan types are offered and whether the service is available to customers 
through circuit switched, VoIP or both. 

II.a Does this carrier offer unlimited or flat-rate local voice 
service? 

Yes - circuit 
switched. VoIP? 

No 

li b Does this carrier offer unlimited or flat-rate all-distance 
service? 

Yes - circuit 
switched, VoIP? 

No 

Il.c Does this carrier offer measured/metered local voice 
service? 

Yes-circuit 
switched, VoIP? 

No 

For each service offered (as indicated 'Yes" in ll-a, ll-b, and ll-c), report each component of the rate in 
dollar and cents amounts If both PSTN and VoIP service is offered, answer questions separately as 
prompted for each service "All-distance" services include only domestic calling, not international 

(Answered separately, as appropriate, for PSTN and VoIP) 

Unlimited or Flat- Unlimited All- Measured or 

ll.d - Monthly Rates Rate Local Service Distance Service Messaged Local 

(H-a) (ll-b) Service (ll-c) 

ll.d.1 Recurring service charge 
(without SLC) 



- 

ll.d.2 Federal subscriber line charge 
(SLC), if any 




ll.d.3 Access Recovery Charge 
(ARC), if any 




ll.d.4 Federally tariffed local number 
portability (LNP) surcharge, if any 




ll.d.5 Federal universal service 
surcharge on Fed. SLC, LNP or 

ARC, if any 


wmm 

x - r 

ll.d.6 State SLC, if any 




ll.d.7 State USF charge, if any 



iJrij* v>,, 

ll.d 8 Mandatory extended area 
service (EAS) charges, if any 



1 ir "; 1 - ■ 

• -•'->•>1*, -vv-r-Af- 
. 

ll.d.9 Other mandatory surcharges 
(such as gross receipts tax) 
accounted as company revenue and 
not included elsewhere 



■ 

ll.d.10 Tax or surcharge for funding 

911 service 



b _ - — • 
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II d 11 Interstate telecommunications 
relay service (TRS or relay) 




ll.d.12 State TRS 




ll.d. 13 Total other taxes (such as 
sales, excise, etc.) levied on 
customers by state, county, local 
governments. 




ll.d. 14 Federal excise tax on local 
service 

ll.d. 15 Number of voice calls or 
message units included in monthly 
rate if measured service (local 
service area calls only) 

■ -- - ---■ - '■ ' ' 

NA 

NA 

NA 


ll.d.16 Dollar calling allowance for 
voice calls included in monthly rate if 
measured service (local service area 
calls only). 

NA 

NA 


ll.d. 17 Peak period local rate per 
unit (minute or call/message) once 
allowance exceed, if measured 
service 

NA 

NA 

Indicate if rate is 
per call or per 
minute 

ll.d. 18 Off-peak period local rate per 
unit (minute or call/message) once 
allowance exceeded, if measured 
service. 

:h' 1 v-jp' •’ ft? 

NA 

_ 

NA 

Indicate if rate is 
per call or per 
minute 

Il.e - Service Initiation Charges 

Il.e. 1 Total connection charge for 
residential service if no premises visit 
is required. 




II.e.2 Minimum additional charge if 
drop line and terminal block are 
needed to connect service. Do not 
include any inside wiring charges 




Il.e.3 Mandatory surcharges on 
connection accounted as company 
revenue 




Il.e.4 State, county, and local taxes 
and surcharges on connection 




II e.5 Other mandatory connection 
charges 
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HI. FIXED BROADBAND 


Report rates on fixed broadband service provided in GEOGRAPHIC LOCATION. All reported rates should 
be standard, non-discounted, residential rates available on MONTH DAY, YEAR to any existing or potential 
customer. Report rates for fixed broadband service that is not bundled with any other product (e g. 
telephone, TV). Exclude residential broadband service that is provided via satellite. 


III. BROADBAND INTERNET SERVICE 

INFORMATION 

Ill.a Does this provider offer a standalone broadband Internet service with advertised data transfer 
speeds in the following ranges? Note that the service must meet both the download and upload 
speed criteria. 

Ill.a.I SERVICE RANGE 1: Download: at or above 

4 Mbps and less than 6 Mbps; Upload: at or above 1 
Mbps and less than 1.5 Mbps 

Yes 

No 

Ill.a.2 SERVICE RANGE 2: Download: at or above 

Yes 

. 

No 

6 Mbps and less than 10 Mbps; Upload: at or above 

1.5 Mbps and less than 2 Mbps 

IIl.a.3 SERVICE RANGE 3: Download: at or above 

10 Mbps and less than 25 Mbps; Upload: at or above 

2 Mbps and less than 3 Mbps 

Yes 

No 

lll.a.4 SERVICE RANGE 4: Download: at or above 
25 Mbps; Upload: at or above 3 Mbps 

Yes 

No 


lll.b If the prov ider offers at least one standalone service in the specified range, report in Mbps the 
advertised download and upload speeds of the slowest service meeting the criteria of the service 
range. Also, report each capacity limit (in GB) applied to the service, if any. If multiple capacity 
limits are available for the same service speed, list each separately. If only one capacity limit is 
offered, only report this limit. A capacity limit is the level at which the ISP begins to block, rate- 
limit. or charge excess fees for additional data transmission. If no limit is applied, enter 
"Unlimited." For each capacity limit in place, indicate what action is taken when the limit is 
reached. If a capacity limit is based on a customer's use relative to other customers, report the data 
amount for which the limit would be reached as of MONTH DAY, 2012. 

\ole: For services with capacity limits . a drop down box will offer a menu of actions the ISP Mill 
take once the limit is reached These include: "Overage Charge, " "Blocking Traffic", "Rate- 
limiting ." and "Other (explain) " 

SERVICE RANGE 1 

Advertised Speed (Mbps) 

Download Upload 

_ 

Capacity Limit(s) 
(GB) 

Action Taken 
When Limit 
Reached 

1 

-» 

y 

1 

2 

U_-_ 

( SERVICE RANGE 2 I 

Ad\ertised Speed (Mbps) 

Capacitv Limit(s) 
(GB) 

Action Taken 
When Limit 
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Download Upload 


Reached 

3 

1 

? 

3 

SERVICE RANGE 3 

Advertised Speed (Mbps) 

Download Lipload 

Capacity Limit(s) 
(GB) 

Action Taken 
When Limit 
Reached 

. 

3 

! 

5 

SERVICE RANGE 4 

Advertised Speed (Mbps) 

Capacity Limit(s) 
(GB) 

Action Taken 
When Limit 
Reached 


\ 


For each service offered (as indicated "Yes” in III.a. 1 to lll.a.4), report each component of the rate 
in dollar and cents amounts. Reported monthly rates should be standard, non-discounted residential 
rates. In some cases, this may be the month-to-month rate available to a customer not eligible for 
introductory rates, etc. 

SERVICE RANGE 

III.c - Recurring Access Rates 12 3 4 

III.c. 1 Recurring monthly charge 

. M 

1 


lll.c.2 Total of state, local, and municipal taxes 

... . 


. _..( 

III.c.3 Total of all other mandatory fees and taxes 
(such as provider surcharges, etc.) passed through. 

• 

. 


| 

} 

III.c.4 Surcharges on the service accounted as 
company revenue (i.e. non-pass through) 

'■ 

-l-’ y/x. 

j 

J 


For each item listed, report the minimum amount a customer would pay for each non-recurring 
charge in the event the item was required for the customer to access the Internet via the broadband 
service. If an item is not offered by the provider, then mark it as W NA”. 

SERVICE RANGE 

III.d - Non-Recurring Charges (Minimums) 12 3 4 

III.d.1 Activation or Connection not requiring a 
service visit to the premises 

7 

.... . 

■ 

1 

III.d.2 Activation or connection requiring a service 
visit (but assuming the premises is already 
physically wired) 

y ■■'j 

. . 



III.d.3 Does this service require the customer use a 

modem or other hardware? 

Yes/No 

Yes/No 

Yes/No Yes/No 
- 1- 
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III.d.4 If’’Yes” for III.h.3, what is the purchase price 
for necessary hardware? (If provider sells such 
hardware.) 



. 

■ 

III.d.5 If "Yes* for IIl.h.3, what is the monthly rental 
price for necessary hardware? (If provider rents 
hardware.) 





III.d.6 Computer/laptop hook-up by service 
technician already making a service visit. 
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APPENDIX B 


Initial Regulatory Flexibility Act Analysis 

As required by the Regulatory Flexibility Act of 1980, as amended (RFA), 

1 the Bureau has prepared this Initial Regulatory Flexibility Analysis (IRFA) of the possible 
significant economic impact on a substantial number of small entities by the policies and rules proposed in 
this Notice. Written comments are requested on this IRFA. Comments must be identified as responses to the 
IRFA and must be filed by the deadlines for comments on the Public Notice. The Commission will send a 
copy of the Public Notice, including this IRFA, to the Chief Counsel for Advocacy of the Small Business 
Administration (SBA). 2 In addition, the Public Notice and IRFA (or summaries thereof) will be published in 
the Federal Register. 3 

A. Need for, and Objectives of, the Proposed Rules 

The Public Notice seeks comment on a proposed survey of urban rates for fixed voice and fixed 
broadband residential services. The Bureau also seeks comment concerning how, using data from the urban 
rates survey, to determine the local voice rate floor and the reasonable comparability benchmarks for fixed 
voice and fixed broadband services. The rate survey, and benchmarks and rate floors based on the survey, is 
part of implementing the USF//CC Transformation Order to insure supported provider’s rates are not 
unreasonably high or unnecessarily low. 4 

B. Legal Basis 

The legal basis for any action that may be taken pursuant to the Notice is contained in sections 1, 2, 
4{i), 214, 254, 303(r), 403, and 706 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152, 
154(i), 214, 254, 303(r), 403. and 706, and sections 1.1 and 1.1421 of the Commission’s rules, 47 C.F.R. §§ 
1.1, 1.421. 

C. Description and Estimate of the Number of Small Entities to Which the Proposed 
Rules Will Apply 

The RFA directs agencies to provide a description of, and where feasible, an estimate of the number 
of small entities that may be affected by the proposed rules, if adopted. 5 The RFA generally defines the term 
“small entity'’ as having the same meaning as the terms “small business,” “small organization,” and “small 
governmental jurisdiction.” 6 In addition, the term “small business” has the same meaning as the term “small- 
business concern” under the Small Business Act. 7 A small-business concern” is one which: (1) is 


1 See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §§ 601-612, has been amended by the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA). Pub. L. No. 104-121, Title II, I fo Slat. 857 (1996). 

2 See 5 U.S.C. § 603(a). 

3 See id. 

4 See Notice at para. 2. 

5 See 5 U.S.C. § 603(b)(3). 
h See 5 U.S.C. § 601(6). 

7 See 5 U.S.C. § 601(3) (incorporating by reference the definition of “small-business concern** in the Small Business 
Act 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3). the statutory definition of a small business applies “unless an 
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity for 
public comment, establishes one or more definitions of such term which are appropriate to the activities of the agency 
and publishes such definition(s) in the Federal Register.” 
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independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any 
additional criteria established by the SBA. 8 

Small Businesses. Nationwide, there are a total of approximately 27.5 million small businesses, 
according to the SBA. 9 

Wired Telecommunications Carriers. The SBA has developed a small business size standard for 
Wired Telecommunications Carriers, which consists of all such companies having 1,500 or fewer 
employees. 10 According to Census Bureau data for 2007, there were 3,188 firms in this category, total, that 
operated for the entire year. 11 Of this total. 3144 firms had employment of 999 or fewer employees, and 44 
firms had employment of 1000 employees or more. i: Thus, under this size standard, the majority of firms 
can be considered small. 

Local Exchange Carriers (LECs). Neither the Commission nor the SBA has developed a size 
standard for small businesses specifically applicable to local exchange services. The closest applicable size 
standard under SBA rules is for Wired Telecommunications Carriers. Under that size standard, such a 
business is small if it has 1,500 or fewer employees. 13 According to Commission data, 1,307 carriers 
reported that they were incumbent local exchange serv ice providers. 14 Of these 1,307 carriers, an estimated 
1,006 have 1,500 or fewer employees and 301 have more than 1,500 employees. 15 Consequently, the 
Commission estimates that most providers of local exchange service are small entities, that may be affected 
by the rules and policies proposed in the Public Notice. 

Incumbent Local Exchange Carriers (incumbent LECs). Neither the Commission nor the SBA 
has developed a size standard for small businesses specifically applicable to incumbent local exchange 
services. The closest applicable size standard under SBA rules is for Wired Telecommunications Carriers. 
Under that size standard, such a business is small if it has 1,500 or fewer employees. 10 According to 
Commission data, 1,307 carriers reported that they were incumbent local exchange service providers. 17 Of 
these 1,307 carriers, an estimated 1,006 have 1,500 or fewer employees and 301 have more than 1,500 
employees. 18 Consequently, the Commission estimates that most providers of incumbent local exchange 
service are small businesses that may be affected by rules adopted pursuant to the Public Notice.. 

We have included small incumbent LECs in this present RFA analysis. As noted above, a “small 
business” under the RFA is one that, inter alia , meets the pertinent small business size standard (e.g., a 
telephone communications business having 1.500 or fewer employees), and “is not dominant in its field of 
operation.” 19 The SBA’s Office of Advocacy contends that, for RFA purposes, small incumbent LECs are 


'See 15U.S.C. § 632. 

9 See SBA, Office of Advocacy, “Frequently Asked Questions.” http://vv\vw.sba.gov7advo/stats/sbfaq.pdf (accessed 
Dec. 2010). 

10 13 C.F.R. § 121.201, NAICS code 517110. 

11 U.S. Census Bureau. 2007 Economic Census, Subject Series: Information, Table 5, "Establishment and Firm Size: 
F.mployment Size of Firms for the United States: 2007 NAICS Code 517110” (issued Nov. 2010). 

12 See id. 

13 13 C.F.R. $ 121.201,NAICS code517110. 

1,1 See Trends in Telephone Service , Federal Communications Commission. Wireline Competition Bureau, Industry 
Analysis and Technology Division at Table 5.3 (Sept. 2010) ( Trends in Telephone Service ). 

15 See id. 

'"See 13 C.F.R. § 121.201, NAICS code 517110. 

17 See Trends in Telephone Service at Table 5.3. 

18 See id. 

‘’5U.S.C. S 601(3). 
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not dominant in their field of operation because any such dominance is not “national” in scope. 20 We have 
therefore included small incumbent LECs in this RFA analysis, although we emphasize that this RFA action 
has no effect on Commission analyses and determinations in other, non-RFA contexts. 

Competitive Local Exchange Carriers (competitive LECs), Competitive Access Providers 
(CAPs), Shared-Tenant Service Providers, and Other Local Service Providers. Neither the Commission 
nor the SBA has developed a small business size standard specifically for these service providers. The 
appropriate size standard under SBA rules is for the category Wired Telecommunications Carriers. Under 
that size standard, such a business is small if it has 1,500 or fewer employees. 21 According to Commission 
data, 1,442 carriers reported that they were engaged in the provision of either competitive local exchange 
services or competitive access provider services. 22 Of these 1,442 carriers, an estimated 1,256 have 1,500 or 
fewer employees and 186 have more than 1,500 employees. 23 In addition, 17 carriers have reported that they 
are Shared-Tenant Service Providers, and all 17 are estimated to have 1,500 or fewer employees. 24 In 
addition, 72 carriers have reported that they are Other Local Service Providers. 25 Of the 72, seventy have 
1,500 or fewer employees and two have more than 1,500 employees. 26 Consequently, the Commission 
estimates that most providers of competitive local exchange service, competitive access providers, Shared- 
Tenant Service Providers, and Other Local Service Providers are small entities that may be affected by rules 
adopted pursuant to the Public Notice. 

Wireless Telecommunications Carriers (except Satellite). Since 2007, the SBA has recognized 
wireless firms within this new, broad, economic census category. 27 Prior to that time, such firms were within 
the now-superseded categories of Paging and Cellular and Other Wireless Telecommunications. 28 Under the 
present and prior categories, the SBA has deemed a wireless business to be small if it has 1,500 or fewer 
employees. 29 For this category, census data for 2007 show that there were 1,383 firms that operated for the 
entire year. 30 Of this total, 1,368 firms had employment of 999 or fewer employees and 15 had employment 
of 1000 employees or more. 31 Similarly, according to Commission data, 413 carriers reported that they were 
engaged in the provision of wireless telephony, including cellular service. Personal Communications Service 
(PCS), and Specialized Mobile Radio (SMR) Telephony services. 32 Of these, an estimated 261 have 1,500 or 


20 See Letter from Jere W. Glover, Chief Counsel for Advocacy. SBA, to William E. Kennard, Chairman, FCC (May 27. 
1999). The Small Business Act contains a definition of “small business concern.* 1 which the RFA incorporates into its 
own definition of “small business.”* See 15 U.S.C. § 632(a): see also 5 U.S.C. § 601(3). SBA regulations interpret 
“small business concern" to include the concept of dominance on a national basis. See 13 C.F.R. § 121.102(b). 

21 See 13 C.F.R. § 121.201, NAICS code 517110. 

22 See Trends in Telephone Service at fable 5.3. 

23 See id. 

24 See id. 
l - See id. 

26 See id. 

11 See 13 C.F.R. § 121.201. NAICS code 517210. 

28 U.S. Census Bureau. 2002 NAICS Definitions, “517211 Paging”: 

http://www.census.gov/epcd/naics02/def/NDEF5l7.HTM.: U.S. Census Bureau, 2002 NAICS Definitions, “517212 
Cellular and Other Wireless Telecommunications”: http://w-ww.census.gov/epcdynaics02/del7NDEF517.HTM. 

" 13 C.F.R. § 121.201, NAICS code 517210. The now-superseded, pre-2007 C.F.R. citations were 13 C.F.R. § 

121.201, NAICS codes 517211 and 517212 (ret'erring to the 2002 NAICS). 

U.S. Census Bureau, Subject Series: Information, Table 5, “Establishment and Finn Size: Employment Size of Firms 
for the United States: 2007 NAICS Code 517210" (issued Nov. 2010). 

Id. Available census data do not provide a more precise estimate of the number of firms that have employment of 
1.500 or fewer employees: the largest category provided is for firms with ”100 employees or more." 

32 See Trends in Telephone Service at Table 5.3. 
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fewer employees and 152 have more than 1,500 employees. 33 Consequently, the Commission estimates that 
approximately half or more of these firms can be considered small. Thus, using available data, we estimate 
that the majority of wireless firms can be considered small. 

Local Multipoint Distribution Service. Local Multipoint Distribution Service (“LMDS”) is a fixed 
broadband point-to-multipoint microwave service that provides for two-way video telecommunications. 34 
The auction of the 986 LMDS licenses began and closed in 1998. The Commission established a small 
business size standard for LMDS licenses as an entity that has average gross revenues of less than $40 
million in the three previous calendar years. 35 An additional small business size standard for “very small 
business” was added as an entity that, together with its affiliates, has average gross revenues of not more than 
$15 million for the preceding three calendar years. 36 The SBA has approved these small business size 
standards in the context of LMDS auctions. 37 There were 93 winning bidders that qualified as small entities 
in the LMDS auctions. A total of 93 small and very small business bidders won approximately 277 A Block 
licenses and 387 B Block licenses. In 1999. the Commission re-auctioned 161 licenses; there were 32 small 
and very small businesses winning that won 119 licenses. 

Cable and Other Program Distribution. Since 2007, these services have been defined within the 
broad economic census category of Wired Telecommunications Carriers; that category is defined as follows: 
“This industry comprises establishments primarily engaged in operating and/or providing access to 
transmission facilities and infrastructure that they own and/or lease for the transmission of voice, data, text, 
sound, and video using wired telecommunications networks. Transmission facilities may be based on a single 
technology or a combination of technologies.” 3 * The SBA has developed a small business size standard for 
this category, which is: all such firms having 1,500 or fewer employees. w According to Census Bureau data 
for 2007, there were a total of 955 firms in this previous category that operated for the entire year. 40 Of this 
total, 939 firms had employment of 999 or fewer employees, and 16 firms had employment of 1000 
employees or more. 41 Thus, under this size standard, the majority of firms can be considered small and may 
be affected by rules adopted pursuant to the Public Notice. 

Cabfe Companies and Systems. The Commission has developed its own small business size 
standards, for the purpose of cable rate regulation. Under the Commission’s rules, a “small cable company” 
is one serving 400,000 or fewer subscribers, nationwide. 42 Industry data indicate that, of 1,076 cable 


33 See id. 

34 See Rulemaking to Amend Parts 1, 2. 21. 25. of the Commission s Rules to Redesignate the 27.5-29.5 GHz 
Frequency Band. Reallocate the 29.5-30.5 Frequency Band, to Establish Rules and Policies for Local Multipoint 
Distribution Service and for Fixed Satellite Services , CC Docket No. 92-297. Second Report and Order, Order on 
Reconsideration, and Fifth Notice of Proposed Rule Making, 12 FCC Red 12545. 12689-90, para. 348 (1997) {"LMDS 
Second Report and Order'). 

See L.KIDS Second Report and Order. 12 FCC Red at 12689-90. para. 348. 
w See id. 

37 See Alvarez to Phythyon Letter 1998. 

31 U.S. Census Bureau. 2007 NAICS Definitions. “517110 Wired Telecommunications Carriers" (partial definition). 
http://www.census.gov/naics/2007/def/ND5171 lO.lff M#N5I7110. 

3<> See 13 C.F.R § 121.201, NAICS code 517110. 

40 U.S. Census Bureau. 2007 Economic Census. Subject Series: Information, Table 5. Employment Size of Firms for the 
United States: 2007. NAICS code 5171102 (issued Nov. 2010). 

41 See id. 

42 See 47 C.F.R. § 76.901(e). The Commission determined that this size standard equates approximately to a size 
standard of $100 million or less in annual revenues. See Implementation of Sections of the 1992 Cable Television 
Consumer Protection and Competition Act: Rate Regulation. MM Docket Nos. 92-266, 93-215, Sixth Report and Order 
and Eleventh Order on Reconsideration. 10 FCC Red 7393. 7408 para. 28 (1995). 
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operators nationwide, all but eleven are small under this size standard. 43 In addition, under the 
Commission’s rules, a “small system” is a cable system serving 15,000 or fewer subscribers. 44 Industry data 
indicate that, of 7,208 systems nationwide. 6,139 systems have under 10,000 subscribers, and an additional 
379 systems have 10,000-19,999 subscribers. 45 Thus, under this second size standard, most cable systems 
are small and may be affected by rules adopted pursuant to the Public Notice. 

Cable System Operators. The Act also contains a size standard for small cable system operators, 
which is “a cable operator that, directly or through an affiliate, serves in the aggregate fewer than 1 percent 
of all subscribers in the United States and is not affiliated with any entity or entities whose gross annual 
revenues in the aggregate exceed $250,000,000. ,y * 6 The Commission has determined that an operator serving 
fewer than 677,000 subscribers shall be deemed a small operator, if its annual revenues, when combined with 
the total annual revenues of all its affiliates, do not exceed $250 million in the aggregate 47 Industry data 
indicate that, of 1.076 cable operators nationwide, all but ten are small under this size standard. 48 We note 
that the Commission neither requests nor collects information on whether cable system operators are 
affiliated with entities whose gross annual revenues exceed $250 million, 49 and therefore we are unable to 
estimate more accurately the number of cable system operators that would qualify as small under this size 
standard. 

Open Video Services. The open video system ("OVS”) framework was established in 1996, and is 
one of four statutorily recognized options for the provision of video programming services by local exchange 
carriers. 50 The OVS framework provides opportunities for the distribution of video programming other than 
through cable systems. Because OVS operators provide subscription services, 51 OVS falls within the SBA 
small business size standard covering cable services, which is “Wired Telecommunications Carriers.” 52 The 
SBA has developed a small business size standard for this category, which is: all such firms having 1,500 or 
fewer employees. According to Census Bureau data for 2007, there were a total of 955 firms in this previous 
category that operated for the entire year. 53 Of this total, 939 firms had employment of 999 or fewer 


43 These data arc derived from R.R. Bowker. Broadc asting & Cable Yearbook 2006, "Top 25 Cablc/Satcllitc 
Operators," pages A-8 & C-2 (data current as of June 30. 2005); Warren Communications News, Television & 
Cable FactboOK 2006, "Ownership of Cable Systems in the United States." pages D-l 805 to D-1857. 

44 See 47 C.F.R. § 76.901(c). 

45 Warren Communications News, Television & Cable Factbook 2006. "U.S. Cable Systems by Subscriber 
Size." page F-2 (data current as of Oct. 2005). The data do not include 718 systems for which classify ing data were not 
available. 

44 47 U.S.C. § 543(m)(2); see also 47 C.F.R. § 76.901(f) & nn. 1-3. 

47 47 C.F.R. § 76.901(0: see FCC Announces .Yen Subscriber Count for the Definition of Small Cable Operator . Public 
Notice, 16 FCC Red 2225 (Cable Services Bureau 2001). 

48 These data are derived from R.R. Bowker, Broadcasting & Cable Yearbook 2006. "Top 25 Cable/Satellite 
Operators," pages A-8 & C-2 (data current as of June 30, 2005); Warren Communic ations New s. Television & 
Cable Factbook 2006, "Ownership of Cable Systems in the United States,” pages D-l 805 to D-1857. 

49 The Commission does receive such information on a case-by-case basis if a cable operator appeals a local franchise 
authority's finding that the operator does not qualify as a small cable operator pursuant to section 76.901(0 of the 
Commission’s rules. 

50 47 U.S.C. § 571(a)(3)-(4). See Annual Assessment of the Status of Competition in the Market for the Delivery of 
Video Programming. MB Docket No. 06-189. Thirteenth Annual Report. 24 FCC Red 542, 606 para. 135 (2009) 

("Thirteenth Annual Cable Competition Report"). 

51 See 47 U.S.C. § 573. 

52 U.S. Census Bureau, 2007 NAICS Definitions, "517110 W'ired Telecommunications Carriers”: 
http://wAvw.census.gov/naics/2007/def/ND517110.HTM#N517110. 

53 U.S. Census Bureau. 2007 Economic Census, Subject Scries: Information. Tabic 5. Employment Size of Firms for the 
United States: 2007, NAICS code 5171102 (issued Nov. 2010). 
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employees, and 16 firms had employment of 1000 employees or more. 54 Thus, under this second size 
standard, most OVS operators are small and may be affected by rules adopted pursuant to the Public Notice. 
In addition, we note that the Commission has certified some OVS operators, with some now providing 
service: 5 Broadband service providers (“BSPs”) are currently the only significant holders of OVS 
certifications or local OVS franchises.** The Commission does not have financial or employment 
information regarding the entities authorized to provide OVS, some of which may not yet be operational. 
Thus, again, at least some of the OVS operators may qualify as small entities. 

Internet Service Providers. Since 2007, these services have been defined within the broad 
economic census category of Wired Telecommunications Carriers; that category is defined as follows: “This 
industry comprises establishments primarily engaged in operating and/or providing access to transmission 
facilities and infrastructure that they own and/or lease for the transmission of voice, data, text, sound, and 
video using wired telecommunications networks. Transmission facilities may be based on a single 
technology or a combination of technologies.” 57 The SBA has developed a small business size standard for 
this category, which is: all such firms having 1,500 or fewer employees. 58 According to Census Bureau data 
for 2007, there were 3,188 firms in this category, total, that operated for the entire year. 59 Of this total, 3144 
firms had employment of 999 or fewer employees, and 44 firms had employment of 1000 employees or 
more. 60 Thus, under this size standard, the majority of firms can be considered small. In addition, according 
to Census Bureau data for 2007, there were a total of 396 firms in the category Internet Service Providers 
(broadband) that operated for the entire year. 61 Of this total, 394 firms had employment of 999 or fewer 
employees, and two firms had employment of 1000 employees or more. 62 Consequently, we estimate that 
the majority of these firms are small entities that may be affected by rules adopted pursuant to the Public 
Notice. 


D. Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements 
for Small Entities 

In this Public Notice, the Commission seeks public comment on a proposed survey of urban rates for 
fixed voice and fixed broadband residential services. The Bureau also seeks comment concerning how, using 
data from the urban rates survey, to determine the local voice rate floor and the reasonable comparability 
benchmarks for fixed voice and fixed broadband services. The Public Notice seeks comment on data 
requirements that would require reporting by small entities. Specifically, the Public Notice seeks comment 
on the collection of advertised rates and product offerings from small entities in urban areas that are included 
in the sample. 


54 See id. 

55 A list of OVS certifications may be found at hUp://wAVAv.fcc.gov/mb/ovs/csovscer.html. 

56 See Thirteenth Annual Cable Competition Report , 24 FCC Red at 606-07 para. 135. BSPs are newer firms that are 
building state-of-the-art, facilities-based networks to provide video, voice, and data serv ices over a single network. 

57 U.S. Census Bureau. 2007 NA1CS Definitions, “517110 Wired Telecommunications Carriers" (partial definition), 
http://www.census.gOv/naics/2007/def/N D517110.HTM#N517110. 

51 13 C.F.R. § 121.201. NAICS code 517110. 

59 U.S. Census Bureau. 2007 Economic Census, Subject Series: Information. Table 5, “Establishment and Firm Size: 
Employment Size of Firms for the United States: 2007 NAICS Code 517110" (issued Nov. 2010). 

60 See id. 

61 U.S. Census Bureau. 2007 Economic Census, Subject Series: Information. Tabic 5. Employ ment Size of Firms for the 
United States: 2007, NAICS code 5171103 (issued Nov. 2010). 

62 See id. 
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E. Steps Taken to Minimize the Significant Economic Impact on Small Entities, and 
Significant Alternatives Considered 

The RFA requires an agency to describe any significant, specifically small business, alternatives that 
it has considered in reaching its proposed approach, which may include the following four alternatives 
(among others): “(1) the establishment of differing compliance or reporting requirements or timetables that 
take into account the resources available to small entities: (2) the clarification, consolidation, or 
simplification of compliance and reporting requirements under the rules for such small entities; (3) the use of 
performance rather than design standards; and (4) an exemption from coverage of the rule, or any part 
thereof, for such small entities.” 63 

The Public Notice seeks comment on issues related to the rates survey and how the benchmarks and 
rate floors should be determined. The rate survey issues are not anticipated to have a significant economic 
impact on small entities because the survey will only sample a small number of providers. Furthermore, 
since the statistical sampling methodology will result in larger entities being more likely to be surveyed, we 
anticipate small entities w ill only compose a minor portion of the overall sample. Moreover, the survey only 
asks about advertised rates and product offerings which should be readily available to entities of any size. 
Furthermore, any significant economic impact cannot necessarily be minimized through alternatives since the 
survey sample will already be restricted to a small set of the total population of carriers necessary for 
generating a statistically valid sample, and the survey will only ask for readily available advertised rates and 
will be implemented in an easily accessible online format. 

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules 


None. 


63 5 U.S.C. $ 603(c)flHc)(4). 
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Federal Communications Commission 


DA 12-1200 


Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the matter of ) 

) 

Mississippi State University ) WT Docket No. 02-55 

) 

and ) Mediation No. TAM-32234 

) 

Nextel Communications, Inc. ) 

ORDER REOPENING THE RECORD 

Adopted: July 26,2012 Released: July 26, 2012 

By the Deputy Chief, Policy' and Licensing Division. Public Safety and Homeland Security Bureau: 

I. INTRODUCTION 

1. Before us is a case referred to us for de novo review from Wave 3 Stage 2 mediation 
by the 800 MHz Transition Administrator, LLC (TA). 1 This case involves a dispute between 
Mississippi State University' (Licensee or MSU) and Nextel Communications. Inc. (Sprint) 2 
(collectively the Parties) concerning the appropriate method of rebanding MSU's system. 

2. In this Order Reopening the Record[ we address, inter alia. Sprint’s proposal to reduce 
the deviation of the Licensee's 3-Site Scan radios from 5 kHz to 4 kHz to enable the radios to comply 
with the Commission’s technical rules for the NPSPAC band (the ‘‘radio realignment solution”). 3 
Based on our de novo review of the mediation record, the Recommended Resolution submitted by the 
TA-appointed mediator (TA Mediator or Mediator), and the Parties’ position statements, 4 we direct the 
TA Mediator to reopen the record to adduce additional evidence on the feasibility' of the radio 
realignment solution. 

II. BACKGROUND 

3. The 800 MHz Report and Order and subsequent orders in this docket require Sprint to 
negotiate a FRA with each 800 MHz licensee that is subject to rebanding. 5 The FRA must provide for 
retuning of the licensee's sy stem to its replacement channel assignments at Sprint's expense, including 

1 Recommended Resolution. TAM-32234 (filed June 11. 2012) (RR). 

‘ For purposes of uniformity in de novo review decisions, we refer to Nextel Communications, Inc. herein as its 
parent Sprint Nextel Corp. (Sprint). 

3 Proposed Resolution Memorandum of Nextel Communications, Inc., dated May 3, 2012, at 12, Appendix A-7 
(Sprint PRM). 

4 Statement of Position of Nextel Communications. Inc., dated June 25, 2012 (Sprint SOP): Statement of Position 
of Mississippi State University, dated June 25, 2012 (MSU SOP). 

" Improving Public Safety Communications in the 800 MHz Band, Report and Order. Fifth Report and Order. 
Fourth Memorandum Opinion and Order, and Order. 19 FCC Red 14969. 15075-77 c 201 (2004) (800 MHz 
Report and Order). Improving Public Safety Communications in the 800 MHz Band. Supplemental Order and 
Order on Reconsideration. 19 FCC Red 25120 (2004) (HftO MHz Supplemental Order ); Improving Public Safety 
Communications in the 800 MHz Band. Memorandum Opinion and Order. 20 FCC Red 16015 (2005). 
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the expense of retuning or replacing the licensee's radio units as required. 6 Sprint must provide the 
rebanding licensee with “comparable facilities” 7 on the new channel(s), and must provide for a seamless 
transition to enable licensee operations to continue without interruption during the retuning process. 8 

4. In the instant case, the Parties dispute the method of rebanding MSU’s system that 
will best meet the Commission’s comparable facilities standard. The dispute revolves around how 
adequately to provide functionality equivalent to MSU’s existing 3-Site Scan system post-rebanding. 
Three-Site-Scan “allows the user to create a subscriber based ‘multisite roaming’ system without 
transmitter sites [...] being networked together.” 9 Although Harris Corporation (Harris), the 
manufacturer of MSLTs radios, has long stopped manufacturing 3-Site Scan legacy radios, 10 MSU 
insists that it retain 3-Site Scan functionality post-rebanding, or, at least, functionality that “closely 
mimic[s]” 3-Site Scan. 11 To maintain 3-Site Scan functionality, the Parties have advanced three 
alternative rebanding methodologies. 

5. First, Sprint proposes that the Licensee move to the Interleaved band and retain its 
current system (the “interleaved solution”). 12 This proposal requires Sprint to replace MSU’s existing 
NPSPAC capable radios with comparable models capable of operating on the new NPSPAC channels. 

It also requires users of MSU’s 3-Site Scan radios to equip themselves with two radios, one for the 3- 
Site Scan system, the other for communicating with NPSPAC interoperability partners. 

6. Second, MSU proposes deploying an Integrated Multisite Controller (IMC) switch to 
mimic 3-Site Scan functionality (the “IMC solution”), but which Sprint claims represents an 
impermissible upgrade. 13 

7. Third. Sprint proposes to reduce the deviation on MSU’s 3-Site Scan enabled radios 
from 5 kHz to 4 kHz allowing them to operate on both the “new” NPSPAC and Interleaved channels, 
and provide replacement radios for MSU’s remaining subscriber inventory (the “radio realignment 
solution”). 14 MSU and Harris claim that the Commission’s rules would require a new equipment 
certification including a demonstration of compliance with the Commission's emission mask, frequency 


h 800 MHz Report and Order , 19 FCC Red at 14977 c II. 

7 “Comparable facilities arc those that will provide the same level of service as the incumbent's existing facilities, 
with transition to the new' facilities as transparent as possible to the end user. Specifically. (1) equivalent channel 
capacity; (2) equivalent signaling capability, baud rate and access time; (3) coextensive geographic coverage; 
and (4) operating costs.” Id. at 15077 % 201 (footnotes omitted). 

* Id. at 14986126. 

9 Proposed Resolution Memorandum of Mississippi State University-, dated May 10, 2012, at 2 (MSU PRM). 
MSU estimates that fifty percent of its radio inventory is capable of 3-Site Scan and that roughly 200 radios are 
enabled to use 3-Site Scan functionality at any one time. These radios include four different models: MDX and 
MDR mobile radios and PCS and 300P portable radios. See MSU PRM at 5. 

10 See MSU PRM at Exhibit 3, Letter from Steve Smith, Project Manager, Harris Corp., to Ralph Nobles, P.E.. 
MSU (dated May 10, 2012) (Harris Letter) (“Harris no longer manufacturers or sells any of the EDACS 3-Sile 
Scan legacy radios used by [MSU]."). 

" MSU PRM at 17. 

12 RR at 5. 

13 RR at 5-6. Sprint claims that, an “IMC solution facilitates tme roaming functionality as well as wide-area call 
processing that does not exist today on MSU’s system." Sprint PRM at 34. 

M RR at 7. 
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stability and other technical rules. 15 

8. Sprint disagrees. To support its claim that radio realignment will not require 
recertification of the Licensee’s radios. Sprint argues that the radio realignment proposal will not alter 
“the design, circuitry or construction of the radios” and merely requires “a software adjustment [...] 
within the scope of its already existing certification.” 16 Supporting its assertion. Sprint cites to a 1988 
Commission Memorandum Opinion and Order on Reconsideration that “specifically authorized the 
grandfathering of existing end user radio equipment if the deviation were reduced to allow operation on 
the NPSPAC band.” 17 Sprint also relies on a more recent statement by the Public Safety and Homeland 
Security Bureau (Bureau) approving a rebanding methodology that involved reducing the deviation on 
four analog FM voice channels. There, the Bureau noted that “[t]he Commission’s rules do not directly 
limit the deviation of 800 MHz land mobile transmitters, but do specify an ‘emission mask’ to which 
the transmitter output waveform must conform.” 18 At most. Sprint submits that adjusting the radio 
deviation represents a permissive change under the Commission's certification rules. 19 

9. MSU. however, claims that retuning the radios to operate in the new NPSPAC 
frequency band (806-809 MHz and 851-854 MHz) and adjusting the deviation “are outside the bounds 
of the existing type acceptance / certification grants for these radios.” 20 At a minimum, outside counsel 
to Harris suggests that radio realignment represents a Class II permissive change, requiring testing to 
“[demonstrate] compliance with the [Commission’s] emission mask requirements (Section 90.210 of its 
rules) and with its frequency stability requirements (Section 90.213 of its rules) [.. .].’ C1 Harris's 
outside counsel cautions that the Licensee’s legacy radios may not demonstrate compliance with current 
Commission requirements regarding, for example, RF exposure limits. 22 Moreover, without providing 
specific details, Harris estimates that either recertification or the testing required under the permissive 
change rules requires “multiple months and costs in the six-figure range.” 23 

10. The TA Mediator recommends that the Commission find that the radio realignment 
solution provides the Licensee with comparable facilities. 24 The TA Mediator deems reasonable 
Sprint’s assertion that recertification is unnecessary because the realignment “would not result in ‘a 
change in the design, circuitry or construction’ of the radios [.. .].” 25 However, the TA Mediator left 
final determination of the issue of recertification to the Commission, making the following 


15 MSU PRM at 37; Harris Utter at 2. 

16 Sprint PRM at 6-7. 

17 Sprint SOP at 7. emphasis in original, citing Development and Implementation of a Public Safety National 
Plan and Amendment of Part 90 to Establish Service Rules and Technical Standards for Use of the 821- 
824/866-869 MHz Bands by the Public Safety Services, Memorandum Opinion and Order on Reconsideration, 
GEN Docket No. 87-112, 3 FCC Red 5391. 5397 c 57 (1988). 

11 See County of Genesee, New York and Sprint Nextel Corp.. WT Docket 02-55, Memorandum Opinion and 
Order, 26 FCC Red 12722, 12777 % 15 (PSHSB 2011). 

19 Sprint PRM at 45. n. 49. 

20 MSU PRM at 37. 

21 Id. at Exhibit 3 Letter from George Wheeler, Holland Knight to Mr. Sieve Smith. Project Manager. Harris 
Corp. (dated May 9, 2012) at 2. 

77 Id. 

23 Harris Letter at 1-2. 

24 RR at 21. 

25 Id. at 22. 
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recommendation: 

If the Commission concludes that recertification is not required, the TA Mediator 
recommends that the Commission direct the Parties to implement the radio realignment 
solution. However, absent a Commission determination regarding the need for 
recertification, the TA Mediator recommends that [Sprint] be required to either (1) include 
in the FRA a warranty that implementation of the radio realignment solution would not 
require recertification; (2) fund the reasonable costs of recertification; or (3) fund the 
reasonable costs of implementing the IMC solution. 26 

The TA Mediator states that “neither Party has submitted adequate support - such as technical 
specifications and citations to relevant Commission decisions - to enable the TA Mediator to reach a 
conclusion regarding this matter.” 27 

11. On June 25, 2012, Sprint filed its Statement of Position (SOP) addressing the TA’s 
recommendation. Sprint continues to insist that the changes it proposes can be implemented without 
requiring recertification. Sprint notes that transmitter deviation is not a parameter that the Commission 
specifically certifies and again cites the Commission order establishing the NPSPAC band in which 
the Commission grandfathered equipment if the deviation were reduced. 28 Nonetheless, Sprint 
observes that the Commission is best suited to determine whether recertification is required or whether 
a limited grandfathering or waiver is a preferable approach/ 9 

12. In its SOP, MSU insists that Harris “believes that recertification is necessary.” 30 MSU 
states that “it is unaware of any engineering record filed by Nextel which provides credible support for 
[the TA's assumption that Sprint's proposal appears reasonable]” 31 MSU asserts that “[i]n the absence 
of any evidence to contradict the information entered in the record by Harris, the Commission has no 
credible basis to authorize use of Class I permissive change procedures or to “waive” its equipment 
modification and/or certification requirements or to permit the realignment to be accomplished without 
a determination of the NPSPAC interference consequences.” 32 MSU notes that “Harris previously 
explained in the May 9, 2012 letter that the Commission should not waive its equipment certification 
rules because of the significant adverse interference risks for future harmonized uses of NPSPAC 
frequencies.” 33 In the event operations of the modified radios cause interference to NPSPAC 
frequencies, MSU argues, “there is the additional risk that the University’s radio operations would be 
disrupted or even shut down to discontinue causing such interference.” 34 All but a few of these 
consequences, MSU argues “cannot be adequately addressed after the fact under the terms of a 
proposed Nextel ‘warranty’ in the FRA.” 35 


26 Id. 

11 Id 

2 * Sprint SOP at 6-7. 

*Id . 

30 MSU SOP at 3. 

31 Id at 4. 

32 Id. 

33 Id. at 5. 

34 Id 

35 Id. Additionally, MSU argues that “proceeding without a Commission determination puts the University, as a 
licensee, at risk of being found to be operating in violation of the Commission’s Rules and the validity of its 

(continued....) 
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III. DECISION 

13. Sprint and MSU essentially ask the Bureau to find whether MSU’s legacy radios can 
be adjusted through software-based “alignment procedures" to lower the deviation to meet the 
Emission Mask requirements, consistent with the radios’ existing certification. MSU argues that, at a 
minimum, a new test report showing compliance with all the current rules, including compliance with 
RF Exposure limits, is required. 

14. The record suggests that Sprint’s proposal may be reasonable and that the radios may be 
rendered rule-compliant through software changes under our Permissive Change Policies. There is, 
however, insufficient record evidence to reach a final determination on the reasonableness of Sprint's 
proposal under the comparable facilities standard. 

15. As specified in Section 2.907 3fJ of the Commission's rules, certification attaches only to 
units that are identical to the sample tested and approved, except for permissive changes authorized 
pursuant to Section 2.1043 of the rules. 37 Section 2.1043(b) describes the classes of permissive 
changes that may be made in certificated equipment without requiring a new application for, and grant 
of. certification. 38 A Class I permissive change includes modifications to the equipment which do not 
degrade the characteristics reported by the manufacturer and accepted by the Commission. 39 whereas a 
Class II permissive change includes those modifications which degrade the performance characteristics 
as reported to the Commission at the time of initial certification." 40 A Class II permissive change 
requires a filing to the Commission reporting complete information and the results of tests of the 
characteristics affected by such change. 41 

16. The Commission's Permissive Change Policies describe the software modifications 
that can be made to non-software defined radio (SDR) already-approved devices 42 Under those 
policies, if the frequency band capability of a device is decreased, the change is permitted under a 
Class I change procedure, provided there are no other changes to the device's parameters. 43 Additional 
frequencies may be added to an approved device subject to certain conditions (e g., no hardware 
changes), however, under a Class II permissive change, a new test report must be submitted for the 


(...continued from previous page) 

licenses for these radios would be jeopardized." Id. Further. MSU claims that “this would create regulatory 
compliance risks for the entity performing the radio realignment i.e. regulatory fines or other penalties for 
failure to comply with Section 2.1043(a) or (b) of the Commission's Rules (in the case of the original grantee), 
or w ith Section 2.929(b) of the Commission's Rules (in the case of any entity other than the original grantee)." 
Id. citing 47 C.F.R. §§ 2.1403(a-b) and 2.929(b). 

34 47 C.F.R. § 2.907. 

37 47 C.F.R. §2.1403. 

3 ‘ 47 C.F.R. §2.1043(b). 

34 47 C.F.R. §2.1043(b)(1). 

*'47 C.F.R. § 2.1043(b)(2). 

41 Id. 

42 Federal Communications Commission, Office of Engineering and Technology. Laboratory Division. 
Permissive Change Policies dated Jan. 5, 2012 at 5, available at 

hUps://apps.fcc.gov/kdb/GetAttachment.html?id == lvrx5RroKWkZWugrWr[ ihg%3D%3D (last visited July 24, 
2012 ). 

43 Id. 
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new frequencies. 44 

17. Based on the record before us, we find that reducing the deviation of an otherwise 
rule-compliant radio is a software adjustment that does not constitute a change in the physical circuitry 
of the radio. Therefore, the radio does not require recertification. 45 MSU’s 3-Site Scan radios are 
certified to operate across the 800 MHz band (806-824 MHz/851-869 MHz). Sprint states that the 
radios at issue separate the 800 MHz band into three sub-band segments (I) 806-813 MHz, (2) 813- 
821 MHz, and (3) 821-824 MHz. 46 Sprint proposes reduction of deviation only in the 806-813 MHz 
segment, such that all frequencies in this segment are aligned to the same level, i.e. 4 kHz. 47 This 
segment includes the new NPSPAC band and a portion of the interleaved band. 48 

18. We cannot determine, however, whether the radio realignment solution satisfies the 
minimum requirements of the technical rules applicable to the NPSPAC band. Under the Permissive 
Change rules, modified devices “must still meet the minimum requirements of the applicable rules” 
and “the grantee shall supply the Commission with complete information and the results of tests of the 
characteristics affected by such change/’ 49 Although Sprint suggests that the radio realignment 
solution could be performed under the permissive change rules using the manufacturer's published 
procedures, we are not persuaded that just reducing the deviation to 4 kHz would render the radios 
compliant with the current rules applicable to the NPSPAC band. 50 That said, however, we are limited 
to the record in deciding this matter and the record contains nothing that allows us to look behind 
Sprint’s assertions. In particular, there is no record evidence that, if the deviation is reduced to 4 kHz 
that the radios will comply with the emission mask limits in Section 90.210 51 of the Commission’s 
rules or the frequency stability requirements of Section 90.213 52 of the rules. Both of these parameters 


44 Id. These conditions include (I) no hardware changes have been made: (2) no increase in the output power 
rating on new frequencies; (3) the equipment class remains the same; (4) RF exposure changes must be 
addressed: (5) only the original equipment manufacturer may implement the new frequencies: and (6) there are 
no other changes to the device that indicate a need for a new FCC ID. Id. 

43 Section 2.1403(a) provides that “changes to the basic frequency determining and stabilizing circuitry 
(including clock and data rates), frequency multiplication stages, basic modulator circuit or maximum power or 
field strength ratings shall not be performed without application for and authorization for a new grant of 
certification.'’ 

46 Sprint PRM at note 41. 

47 Id. 

"Id. 

49 47 C.F.R. § 2.1403(b)(2). 

5° channels operate w'ith a 12.5 KHz separation between channel centers, w hereas the rest of the 800 

MHz band operates with 25 KHz channel spacing. As a consequence, there is a greater potential for adjacent 
channel interference between NPSPAC stations unless the stations’ emissions in the adjacent channel are 
attenuated. The emission masks specified in Section 90.210 of the Commission's rules contain the allowable 
amount of signal in the adjacent channel and beyond. In order to meet the emission mask requirements, the 
transmitter deviation must be reduced, typically from 5 KHz to 4 KHz.” County of Genesee, New York and 
Sprint Nextel, Corp.. WT Docket No. 02-55, Order on Reconsideration . 27 FCC Red 4158, 4160 n. 15 (PSHSB 
2012 ). 

51 47 C.F.R. §90.210. 

52 47 C.F.R. § 90.213. 
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affect the potential of the radios to cause adjacent channel interference. 53 

19. We also acknowledge Harris’s statement that, because the original certification of 
MSU’s legacy radios’ predates the Commission's current rules governing RF exposure, the adjusted 
radios may not comply with current RF Exposure standards.' 4 Accordingly, in order to reach an 
informed decision about the feasibility of the radio realignment solution and its satisfaction of the 
comparable facilities standard, we require supplementation of the record with objective evidence that 
the realigned 3-Site Scan radios will comply with all technical rules applicable to the NPSPAC band, 
and with current RF Exposure standards. 55 

20. We are therefore remanding this matter to the TA Mediator for the limited purpose of 
determining whether the radio realignment solution would satisfy the technical requirements 
applicable to the NPSPAC band and the Commission’s RF Exposure standards. The TA Mediator 
shall reopen the record to collect information on the radio realignment solution in the following 
fashion: 1) MSU shall select four radios in good working condition corresponding to the four 3-Site 
Scan radio models and submit those radios to Sprint within five business days of the release date of 
this Order Reopening the Record\ 2) Sprint, at its expense, shall submit the sample radios to a 
Commission-approved laboratory of its choice within five business days of the receipt of the radios 
from MSU. to assess the effects of reduced deviation; 3) the deviation of each radio shall be reduced to 
4 kHz in the band segment 806-813 MHz and then tested to determine compliance with the rules 
applicable to the NPSPAC band and the Commission’s RF Exposure standards; 4) the laboratory shall 
then submit the test results to the TA Mediator for entry into the record; and 5) within ten business 
days of receipt of the test report from the laboratory, the TA Mediator shall file a supplementary 
Recommended Resolution, attaching the laboratory report. 

21. Sprint, at its option, may elect not to implement the testing protocol described above. 
If it so elects, it shall notify the TA Mediator within 5 business days of the release date of this Order 
Reopening the Record, whereupon the record shall be closed and the radio realignment option will be 
determined not to provide MSU with comparable facilities. The Bureau then will issue an order on de 
novo review consistent with that determination. 

IV. CONCLUSION 

22. Considering the stage of these proceedings and the record currently before the Bureau, 
we find that Sprint’s realignment proposal likely could be implemented under the Commission’s 
Permissive Change Policies, but that the deficient record precludes us from making factual findings 
with respect to MSU’s interference concerns. Accordingly, an informed decision on this matter 
dictates that we reopen the record for the limited purpose of assessing MSU’s realigned equipment for 
compliance with the Commission’s technical rules for the NPSPAC band and its RF Exposure 
standards. 

V. ORDERING CLAUSES 

23. Accordingly, pursuant to the authority of Sections 0.131 and 0.331 of the 
Commission's rules, 47 C.F.R. §§ 0.131,0.331; Section 4(i) of the Communications Act of 1934, as 
amended, 47 U.S.C. § 154(i), and Section 90.677, of the Commission's Rules, 47 C.F.R. § 90.677, IT 

33 We recognize Harris's concern that MSU's 3-Site Scan radios may not demonstrate post-rebanding 
compliance with the applicable rules, including the frequency stability requirements and the stringent NPSPAC 
emissions mask requirements. See Harris Letter at 2. 

"id. 

55 47 C.F.R. § 2.1093. 
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IS ORDERED that the issues submitted by the Transition Administrator are resolved as discussed 
supra. 


24. IT IS FURTHER ORDERED, that this matter IS REMANDED to the Transition 
Administrator Mediator to reopen the record consistent with the directions outlined in paragraph 20 
supra. 


25. IT IS FURTHER ORDERED, that, within five business days of the TA Mediator's 
filing a supplementary Recommended Resolution, the parties may file supplementary Statements of 
Position with the Bureau. No further pleadings shall be filed unless specifically authorized. 

26. This action is taken under delegated authority pursuant to Sections 0.191(0 and 0.392 
of the Commission's rules, 47 C.F.R. §§ 0.191(0 and 0.392. 


FEDERAL COMMUNICATIONS COMMISSION 


Michael J. Wilhelm 
Deputy Chief 

Policy and Licensing Division 

Public Safety and Homeland Security Bureau 
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COMMENTS INVITED ON APPLICATION OF 
SIGECOM, LLC D/B/A WOW! INTERNET, CABLE AND PHONE 
TO DISCONTINUE DOMESTIC TELECOMMUNICATIONS SERVICES 


WC Docket No. 12-204 
Comp. Pol. File No. 1047 

Comments Due: August 10, 2012 


Section 214 Application 

Applicant: Sigecom, LLC d/b/a WOW! Internet, Cable and Phone 

On July 2,2012, Sigecom, LLC d/b/a WOW! Internet, Cable and Phone (Sigecom or 
Applicant), located at 6045 Wedeking Avenue, Evansville, IN 47715, filed an application with the Federal 
Communications Commission (FCC or Commission) requesting authority, under section 214 of the 
Communications Act of 1934, as amended, 47 U.S.C. § 214, and section 63.71 of the Commission’s 
rules, 47 C.F.R. § 63.71, to discontinue certain domestic telecommunications services in the City of 
Evansville, IN (Service Area). 

Sigecom indicates that it currently provides circuit switched local exchange and domestic and 
international long distance services to residential and commercial customers receiving service in the 
Service Area via the Nortel Cornerstone platform. Sigecom explains, however, that it has revised its 
business plan and has decided to discontinue these services because the technology used to provide these 
services is now obsolete. 1 As indicated in its first application, Sigecom states that it plans to discontinue 
these services in phases over the next several months. 2 Sigecom specifies that the discontinuance for this 
fourth phase is scheduled to occur on or after August 28, 2012, or as soon thereafter as the necessary 
federal approval can be obtained. Sigecom further clarifies that the planned discontinuance for this fourth 


1 Discontinuance of international service is governed by 47 C.F.R. § 63.19. 

2 Sigecom filed an application on March 12, 2012 seeking authority to discontinue service to customers that were 
notified of the first phase of the discontinuance plan scheduled to occur on or after May 8. 2012. See Comments 
Invited on Application of Sigecom. LLC d/b/a Wow! Internet. Cable and Phone to Discontinue Domestic 
Telecommunications Services , Public Notice, WC Docket No. 12-81, DA 12-554 (rel. April 6, 2012). See also 
Comments Invited on Application of Sigecom, LLC db a Wow! Internet, Cable and Phone to Discontinue Domestic 
Telecommunications Services. Public Notice, WC Docket No. 12-117, DA 12-825 (rel. May 25, 2012) (regarding 
the second phase of the discontinuance plan scheduled to occur on or after June 26, 2012); Comments Invited on 
Application of Sigecom, LLC d'ba Wow! Internet. Cable and Phone to Discontinue Domestic Telecommunications 
Services , Public Notice, WC Docket No. 12-145. DA 12-922 (rel. June 12, 2012) (regarding the third phase of the 
discontinuance plan scheduled to occur on or after July 17, 2012). All of these prior applications were automatically 
granted. 
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phase is limited to 78 commercial customers and 166 residential customers (Affected Customers) located 
in Evansville, IN. Sigecom maintains that the planned discontinuance will not adversely affect the public 
convenience and necessity because customers have been given notice that affords them ample opportunity 
to either migrate to Sigecom’s interconnected VoIP service at substantially the same price as the current 
services, or to transfer to a new provider. Sigecom asserts that the services that are being discontinued are 
readily available from other carriers. Sigecom indicates that it mailed written notice of the planned 
discontinuance to affected residential customers on or about June 26, 2012 and to affected commercial 
customers on or about June 27, 2012. Sigecom submits that it plans to mail similar letters at least 30 days 
prior to the planned discontinuance of service to any customers affected by future phases of its overall 
plan. Sigecom represents that it is non-dominant with respect to the services it proposes to discontinue. 

In accordance with section 63.71(c) of the Commission's rules, Sigecom’s application will be 
deemed to be granted automatically on the 31st day after the release date of this public notice, unless the 
Commission notifies Sigecom that the grant will not be automatically effective. In its application, 
Sigecom indicates that, during this fourth phase, it plans to discontinue circuit switched local exchange 
and domestic and international long distance services to the Affected Customers in Evansville, IN on or 
after August 28, 2012, subject to Commission authorization. Accordingly, pursuant to section 63.71(c), 
absent further Commission action, Sigecom may terminate circuit switched local exchange and domestic 
long distance services to the Affected Customers in Evansville, IN on or after August 28,2012. The 
Commission normally will authorize proposed discontinuances of service unless it is shown that 
customers or other end users would be unable to receive service or a reasonable substitute from another 
carrier, or that the public convenience and necessity would be otherwise adversely affected. 

Comments objecting to this application must be filed with the Commission on or before 
August 10, 2012. Such comments should refer to WC Docket No. 12-204 and Comp. Pol. File No. 

1047. Comments should include specific information about the impact of this proposed discontinuance 
on the commenter, including any inability to acquire reasonable substitute service. Comments may be 
filed using the Commission’s Electronic Comment Filing System (ECFS) or by filing paper copies. See 
Electronic Filing of Documents in Rulemaking Proceedings , 63 FR 24121 (1998). Comments may be 
filed electronically using the Internet by accessing the ECFS: http://fiallfoss.fcc.gov/ecfs2/ . Filers should 
follow the instructions provided on the Web site for submitting comments. Generally, only one copy of 
an electronic submission must be filed. In completing the transmittal screen, filers should include their 
full name, U.S. Postal Service mailing address, and the applicable docket or rulemaking number. 

Parties who choose to file by paper must file an original and one copy of each filing. Filings can 
be sent by hand or messenger delivery, by commercial overnight courier, or by first-class or overnight 
U.S. Postal Service mail. All filings must be addressed to the Commission’s Secretary, Office of the 
Secretary, Federal Communications Commission. All hand-delivered or messenger-delivered paper 
filings for the Commission’s Secretary must be delivered to FCC Headquarters at 445 12th Street, S.W., 
Room TW-A325, Washington, D.C. 20554. The filing hours are Monday through Friday, 8:00 a.m. to 
7:00 p.m. All hand deliveries must be held together with rubber bands or fasteners. Any envelopes and 
boxes must be disposed of before entering the building. Commercial overnight mail (other than U.S. 

Postal Service Express Mail and Priority Mail) must be sent to 9300 East Hampton Drive. Capitol 
Heights, MD 20743. U.S. Postal Service first-class. Express, and Priority mail must be addressed to 445 
12th Street, S.W., Washington, D.C. 20554. 

Two copies of the comments should also be sent to the Competition Policy Division, Wireline 
Competition Bureau. Federal Communications Commission, 445 12th Street, S.W., Room 5-C140, 
Washington, D.C. 20554, Attention: Carmell Weathers. In addition, comments should be served upon the 
Applicant. Commenters are also requested to fax their comments to the FCC at (202) 418-1413, 

Attention: Carmell Weathers. 
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This proceeding is considered a ‘"permit but disclose’' proceeding for purposes of the 
Commission’s ex parte rules. 3 Persons making ex parte presentations must file a copy of any written 
presentation or a memorandum summarizing any oral presentation within two business days after the 
presentation (unless a different deadline applicable to the Sunshine period applies). Persons making oral 
ex parte presentations are reminded that memoranda summarizing the presentation must (1) list all 
persons attending or otherwise participating in the meeting at which the ex parte presentation was made, 
and (2) summarize all data presented and arguments made during the presentation. If the presentation 
consisted in whole or in part of the presentation of data or arguments already reflected in the presenter’s 
written comments, memoranda or other filings in the proceeding, the presenter may provide citations to 
such data or arguments in his or her prior comments, memoranda, or other filings (specifying the relevant 
page and/or paragraph numbers where such data or arguments can be found) in lieu of summarizing them 
in the memorandum. Documents shown or given to Commission staff during ex parte meetings are 
deemed to be written ex parte presentations and must be filed consistent with rule 1.1206(b). In 
proceedings governed by rule 1.49(f) or for which the Commission has made available a method of 
electronic filing, written ex parte presentations and memoranda summarizing oral ex parte presentations, 
and all attachments thereto, must be filed through the electronic comment filing system available for that 
proceeding, and must be filed in their native format («?.#., .doc, .xml, .ppt, searchable .pdf). Participants in 
this proceeding should familiarize themselves with the Commission’s ex parte rules. 

People with Disabilities: To request materials in accessible formats for people with disabilities 
(Braille, large print, electronic files, audio format), send an e-mail to fccS04@fcc.gov or call the 
Consumer & Governmental Affairs Bureau at (202) 418-0530 (voice), (202) 418-0432 (tty). 

For further information, contact Carmell Weathers, (202) 418-2325 (voice), 
carmell.weathers@fcc.gov. or Kimberly Jackson. (202) 418-7393 (voice), kimberly.iackson@fcc.gov . of 
the Competition Policy Division, Wireline Competition Bureau. The tty number is (202) 418-0484. For 
further information on procedures regarding section 214 please visit 
http://www.fcc.gov/wcb/cpd/other_adjud. 


- FCC - 


3 47 C.F.R. $§ 1.1200 el seq. 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

Amendment of Sections 15.35 and 15.253 of the ) 

Commission’s Rules Regarding Operation of ) ET Docket No. 11-90 

Radar Systems in the 76-77 GHz Band ) RM-J) 555 

) 

Amendment of Section 15.253 of the ) 

Commission’s Rules to Permit Fixed Use of Radar ) ET Docket No. 10-28 
in the 76-77 GHz Band ) 

ERRATUM 


Released: July 27, 2012 


By the Chief, Office of Engineering and Technology: 

On July 5, 2012, the Commission released a Report and Order, FCC 12-72, in the above 
captioned proceeding. This Erratum corrects the first paragraph of that document by replacing “15.35” 
with “15.253” in the second sentence and “15.35(b)” with “15.253”in the third sentence. This Erratum 
also corrects the second paragraph in Appendix B by replacing “15.253(b)” with “15.253(d)” in the fourth 
sentence. 


FEDERAL COMMUNICATIONS COMMISSION 


Julius P. Knapp 

Chief, Office of Engineering and Technology 
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PUBLIC NOTICE 

FEDERAL COMMUNICATIONS COMMISSION 
445 12th STREET S.W. 

WASHINGTON D.C. 20554 


News media information 202-418-0500 
Internet: http://www.fcc.gov (or ftp.fcc.gov) 

TTY (202) 418-2555 

DA No. 12-1204 

Report No. SAT-00886 Friday July 27,2012 


Policy Branch Information 
Actions Taken 


The Commission, by its International Bureau, took the following actions pursuant to delegated authority. The etTective 
date of these actions is the release date of this Notice, except where an effective date is specified. 


SAT-LQA-20111024-00208 S S2847 Intelsat License LLC 

Launch and Operating Authority' 

Grant of Authority Effective Date: 07/26/2012 


Nature of Service: Fixed Satellite Service 


On July 26, 2012, the Satellite Division granted, with conditions, authority to Intelsat License LLC to construct, launch, and operate its proposed 
C-, Ku- f and Ka-band geostationary orbit space station, Intelsat 20. at the 68.5° E.L. orbital location. Intelsat is authorized to provide 
Fixed-Satellite Service using the 3700-4200 MHz (space-lo-Earth), 5925-6675 MHz (Earlh-lo-space), 10.95-11.20 GHz (space-to-Earth), 

11.45-11.70 GHz (space-to-Earth), 12.50-12.75 GHz (space-to-Earth), 13.75-14.00 GHz (Earth-to-space). 14.0-14.50 GHz (Earth-to-space). 

19.70-20.2 GHz (space-to-Earth), and 29.5-30.0 GHz (Earth-to-space) frequency bands. Intelsat is also authorized to perform telemetry, tracking, 
and command operations necessary to maintain Intelsat 20 at the 68.5“ F..L. orbital location using the center frequencies of 12.7465 GHz, 12.747 
GHz. 12.748 GHz, or 12.7485 GHz (spacc-lo-Earth) and 13.7505 GHz and 14.498 GHz (Earth-to-spacc). 


SAT-MOD-20120524-00087 E S2134 SES Amen com, Inc. 

Modification 07/25/2012 - 05/31 /2016 

Grant of Authority Effective Date: 07/25/2012 


Nature of Service: Direct to Home Fixed Satellite, Fixed Satellite Serv ice 


On July 25, 2012, the Satellite Division granted, with conditions, the application of SES Americom, Inc. to modify' the authorization for its 
geostationary orbit space station, AMC-2, to specify operations at the 19.0° E.L. orbital location, rather than at 4.98° E.L.. Accordingly, SES 
Americom is authorized to operate AMC-2 at 19.0“ E.L. to provide Fixed-Satellite Service, including direct-to-home services, in the conventional 
Ku-band frequencies of 11.7-12.2 GHz (space-to-Earth) and 14.0-14.5 GHz (Earth-to-spacc). In addition, SES Americom is authorized to 
conduct telemetry, tracking, and command operations necessary to drift AMC-2 to 19.0° E.L. and to maintain it at that location using center 
frequencies located at: 3700.5 MHz, 4199.5 MHz, and 12.198 GHz (space-to-Earth), and 6423.5 MHz (Earlh-to-space). 


8363 





SAT-STA-20120629-00108 
Special Temporary Authority 
Grant of Authority 


E S2369 


DIRECTV Enterprises, LLC 


Effective Date: 07/26/2012 


On July 26, 2012, the Satellite Division granted, with conditions, special temporary authority to DFRECTV Enterprises, LLC, for a period of 60 
days, to continue to conduct telemetry, tracking, and command operations necessary to maintain the DIRECTV 1R space staiion at the 109.8° 
W.L. orbital location. DIRECTV is authorized to use the 17.305 MHz and 17.799 GHz frequencies for command and the 12.69825 and 12.69925 
GHz frequencies for telemetry during these operations. 


INFORMATIVE 

SAT-STA-20120508-00080 S2369 DIRECTV Enterprises. I.LC 

Application listed in IBFS as granted to reflect operations pursuant to Section 1.62 of the Commission's rules, 47 C.F.R. 1.62. See also 
IBFS File No. SA T-STA-20120629-00108 (granted July 26, 2012). ‘j, _ _ ____ 

For more information concerning this Notice, contact the Satellite Division at 202-418-0719; TTY 202-418-2555. 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of 

TOCCOA FALLS COLLEGE 

Licensee of Station WTXR(FM) 
Toccoa Falls, Georgia 


) 

) 

) 

) Facility ID No.77327 

) NAL/Acct. No. MB201241410025 

) FRN: 0006338750 

) File No. BRED-20111201 FOP 


FORFEITURE ORDER 

Adopted: July 27, 2012 Released: July 27,2012 

By the Chief, Audio Division, Media Bureau: 

I. INTRODUCTION 

1. In this Forfeiture Order (“Order’'), we issue a monetary forfeiture in the amount of ten 
thousand dollars ($10,000) to Toccoa Falls College (“the Licensee”), licensee of radio station WTXR(FM), 
Toccoa Falls, Georgia (the “Station”), for its willful and repeated violations of Section 73.3527 of the 
Commission’s Rules (“Rules”) 1 by failing to properly maintain a public file for the Station. 

II. BACKGROUND 

2. On May 2, 2012, the Media Bureau (“Bureau”) issued a Notice of Apparent Liability for 
Forfeiture (“NAL”), in the amount of $10,000 to the Licensee for the apparent violations. 2 The Licensee 
filed a Response to Memorandum Opinion and Order and Notice of Apparent Liability for Forfeiture 
(“Response”) on May 31, 2012. 

3. On December 1, 2011, the Licensee filed an application to renew the license of the 
Station. Section III, Item 3 of the license renewal application form , FCC Form 303-S, requests that the 
licensee certify that the documentation required by Section 73.3527 of the Rules, as applicable, has been 
placed in the station’s public inspection file at the appropriate times. The Licensee indicated “No” to that 
certification, attaching an exhibit explaining that, when it was preparing to file its renewal application, it 
discovered that it was missing quarterly issues/programs lists from March 2006, when the station was first 
licensed, through June 2010. On May 2, 2012, the Bureau issued the NAL notifying the Licensee of its 
apparent liability for a forfeiture of $10,000 for willfully and repeatedly violating Section 73.3527 of the 
Rules, based on its admission that over four years of issues/programs lists were missing from the Station’s 
public inspection file. On May 31, 2012, the Licensee filed its Response. 

4. In its Response, the Licensee states that: 1) there is insufficient basis for the finding that 

1 47 C.F.R. § 73.3527. 

2 Toccoa Falls College , Memorandum Opinion and Order and Notice of Apparent Liability for Forfeiture, 27 FCC 
Red 4905 (MB 2012). 
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there was a “willful or repeated” violation of the Rule; 2) the forfeiture amount assessed against it is in 
excess of those imposed on other licensees for violations similar to or more serious in nature than Sun 
Valley’s violation; 3 3) a reduction in the forfeiture amount is warranted based on its voluntary disclosure 
of the public file deficiencies; and 4) sanctions imposed on student-run stations should be less than those 
imposed on other licensees. The Licensee also claims that the staff violated Section 504(c) of the 
Communications Act of 1934, as amended (the “Act”) because it did not immediately grant renewal upon 
a preliminary finding in the NAL that the failure to maintain a public file did not merit an evidentiary 
hearing. 4 

III. DISCUSSION 

5. The forfeiture amount proposed in this case was assessed in accordance with Section 
503(b) of the Act, 5 Section 1.80 of the Rules, 0 and the Commission’s Forfeiture Policy Statement. 1 In 
assessing forfeitures. Section 503(b)(2)(E) of the Act requires that we take into account the nature, 
circumstances, extent and gravity of the violation and, with respect to the violator, the degree of 
culpability, any history of prior offenses, ability to pay, and such other matters as justice may require. 8 

6. We find unpersuasive the Licensee’s argument that the failure to maintain a complete 
public inspection file for 17 straight quarters at the Station does not constitute a “willful or repeated” 
violation. The Act defines willful conduct as “the conscious and deliberate commission or omission of 
[any] act, irrespective of any intent to violate” the law, 9 and defines repeated conduct as “the commission 
or omission of such act more than once or, is such commission or omission is continuous, for more than 
one day.” 10 Although the Licensee cites lemon Broadcasting as an example of a forfeiture that was 
cancelled for not being willful or repeated. 11 that case is clearly distinguishable. There, the licensee was 
able to document that it regularly inspected its facilities, and that the tower fencing violation resulted from 
circumstances beyond its control. 12 Here, the Licensee’s deficiencies in maintaining a complete public file 
cannot similarly be attributed to circumstances outside of its control. 

7. We also reject the Licensee’s claim that the Station’s missing issues/program lists only 
became a violation at the time it reported their absence in its renewal application. We have held that 
failure to maintain current quarterly issues/programs lists during the term of a license constitutes an 


’ The Licensee indicates that as “no member of the public will probably ever review’' the public file, this violation is 
less serious than others that warrant a forfeiture. See Response at 9. 

4 47 U.S.C. § 504(c). 

5 47 U.S.C. § 503(b). 

6 47 C.F.R. 1.80. 

7 The Commission s Forfeiture Policy Statement and Amendment of Section 1 80 of the Rules to Incorporate the 
Forfeiture Guidelines. Report and Order. 12 FCC Red 17087 (1997), recon. denied. 15 FCC Red 303 (1999). 

8 47 U.S.C. § 503(b)(2)(E). 

9 47 U.S.C. §312(0(1). 

10 47 U.S,C.§ 312(0(2). 

11 Response at 4. Vernon Broadcasting, Inc. (WYGO . Corbin, KYf Memorandum Opinion and Order. 60 RR 2d 
1275. 1277 (1986) (“ Vernon Broadcasting ”). 

12 Vernon Broadcasting , 60 RR 2d at 1277. (Evidence supported theory that transmitter fencing was vandalized after 
regular inspection by licensee and shortly before inspection by FCC). 
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ongoing, repeated violation. 13 In failing to ensure, for seventeen straight quarters, that the issues/programs 
lists were properly filed, the Licensee repeatedly violated Section 73.3527. 

8. The harm caused by this failure, inability to provide full information to the public, exists 
whether or not a member of the public requests to inspect the public inspection file. 14 As we discussed at 
length in Faith Christian Music Broadcast Ministries, issues/programs lists provide both the Commission 
and the listening public with important information regarding the extent to which a station has met the 
needs and interests of its community during the prior license term, and therefore, whether license renewal 
is warranted. 15 A licensee’s responsibility to the public is not excused merely because members of the 
public rarely exercise their right to inspect a station’s public files. 16 The rule also is designed to facilitate 
the airing of programming responsive to community needs. 17 As such, these requirements are integral 
components of a licensee's obligation to serve the public interest and meet its community service 
obligations. 18 In the Forfeiture Policy Statement, the Commission found that the omission of even a single 
item (the issues/programs list) from the public inspection file “diminishes the public's ability to determine 
and comment on whether the station is serving the community.”* 9 Thus, we find no support for the claim 
that failure to maintain a public inspection file is any less serious a violation than those assessed smaller 
forfeitures. 

9. The Licensee also argues that we should reduce the forfeiture because the forfeiture 
amount is inconsistent with that issued to licensees in similar situations. We disagree. It is undisputed that 
the Licensee’s public files were incomplete for over four years, missing all issues/programs lists for 17 
consecutive quarters. The $10,000 base forfeiture issued to the Station is consistent with prior forfeitures 
for similar violations. 20 The past cases referenced in the Response where stations were not assessed the 
base forfeiture amount can be distinguished, as the amount of information missing from the public 
inspection file in those cases is much smaller than in the present case. 21 


13 See, e g.. Texas Educational Broadcasting Co-Operative. Inc 26 FCC Red 11249, 11249 (MB 2011) (even when 
files are reconstructed before licensee files application for renewal, failure to maintain complete and current 
issues/program lists during license term is a continuing violation). See also Paulino Bernal Evangelism KBR.XfAXf) 
Boerne. Texas . 21 FCC Red 9532. 9536 (LB 2006) (public file violations are “by their nature, continuing 
violations”). 

14 Wilson Broadcasting. Inc., Forfeiture Order. 22 FCC Red 15963 (FB 2007). 

15 Faith Christian Music Broadcast Ministries. Inc.. Forfeiture Order, 20 FCC Red 19051. 19053 (MB 2005). 

16 Id. 

17 See Forfeiture Policy Statement. 12 FCC Red at 17104-05, 5 39. 

See 47 U.S.C. § 307(a). 

19 See Forfeiture Policy Statement. 12 FCC Red at 17104-05. 

20 See Phoenix Broadcasting Group. Inc., Forfeiture Order. 23 FCC Red 10927 (MB 2008) citing Faith Baptist 
Church, Inc., Memorandum Opinion and Order and Notice of Apparent Liability for Forfeiture, 22 FCC Red 9146 
n.14 (MB 2007) ($10,000 forfeiture issued for eleven missing issues/programs lists); Geneva Broadcasting. Inc., 
Memorandum Opinion and Order and Notice of Apparent Liability for Forfeiture, 21 FCC Red 10642 (MB 2006) 
(same); WGSO. L.L.C.. Forfeiture Order, 2008 WL 4403051, (MB 2008) ($10,000 forfeiture issued for 10 missing 
issucs/programs lists). 

21 See, e.g.. Saga Communications ofllinois, LLC , 26 FCC Red 5954 (MB 2011) (several stations assessed a $3,000 
forfeiture where each was missing four or five issues/programs lists). See also Letter to John GarzigHa. Esquire, and 
John S. Seely. Esquire, 20 FCC Red 12105, 12109 (MB 2005) (licensee admonished for lacking a single item in its 
public file); Emmis Television License Corporation , 19 FCC Red 22851,22851-52 (LB 2004) (licensee admonished 
for public file missing two letters from the public). 
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10. We also reject the Licensee’s contention that a reduction in the forfeiture is warranted 
based on its “voluntary disclosure” of the KTXR deficiencies. Although the Licensee admitted to violating 
Section 73.3527, it did so only in the context of the question contained in its license renewal application 
that compelled such disclosure." We find unpersuasive the argument that the established policy of 
assessing forfeitures for violations disclosed through the renewal process should be changed because 
licensees might be tempted to falsify their renewal applications. Rather, we remind the Licensee that the 
penalties for certifying false statements on a renewal application can include additional forfeitures, 23 
revocation of the station's license, 24 and even criminal sanctions. 2 ' 

11. Additionally, we find no support for the claim that student-run noncommercial educational 
(“NCE”) stations should be assessed reduced forfeitures relative to other licensees. We reject the 
Licensee's argument that its forfeiture should be cancelled or reduced because of its NCE status. 26 The 
Bureau likewise has no precedent for exempting a station from liability by virtue of being student run. 27 
Rather, licensees are liable for the omissions of those they choose to operate the station. 28 Where student- 
run stations have had forfeitures reduced, we have done so for reasons other than their NCE status or 
operation by students. 29 

12. Finally, the staff did not violate Section 504(c) of the Act by not immediately renewing 
the Licensee's license upon finding that the violations listed in the NAL did not merit an evidentiary 
hearing. The statute at issue forbids the Commission from using a Notice of Apparent Liability to the 
prejudice of the party against whom it was issued “in any other proceeding before the Commission^]” 30 
However, in the present case the NAL and this Forfeiture Order have been issued as part of the ongoing 
renewal proceeding, and so withholding grant of the renewal application until the proposed forfeiture is 
paid or until a Forfeiture Order is released is consistent with the statute. 31 


lc Since 2007, we have declined to reduce forfeiture amounts based on a licensee's voluntary disclosure because, 
although licensees may admit to Section 73.3526 rule violations, they only do so in the context of a question 
contained in the license renewal application compelling such disclosure. Faith Baptist Church, Inc 22 FCC Red 
9146, 9148 (MB 2007); Geneva Broadcasting, Inc ., 21 FCC Red 10642, 10644 (MB 2006). 

23 See 47 L.S.C. § 503 (forfeitures authorized for willful violations of Commission rules); 47 C.F.R. § 1.17 (rule 
barring intentionally providing false statements of fact to Commission). 

24 47U.S.C. §312. 

25 18 U.S.C. § 1001. 

26 Bible Broadcasting Setwork. Inc., 23 FCC Red 8743, 8745 (2008) (forfeiture reduced because station was a 
translator, not because it was an NCE station). See also Boulder Community Broadcast Association. Inc., Forfeiture 
Order, 23 FCC Red 8308 (EB 2008) (finding that licensee’s NCE status alone was an insufficient basis to reduce 
forfeiture amount); Lebanon Educational Broadcasting Foundation , Memorandum Opinion and Order, 21 FCC Red 
1442, 1446 (EB 2006) (same). 

27 University of Montana Western , 24 FCC Red 3127, 3130-31 (2009) (student-run stations are not exempted from 
requirements of 47 C.F.R 73.3527(e)(8)). 

21 See Southern Adventist University , 26 FCC Red 11254. 11256 (2011) (high turnover among staff at student-run 
NCE station does not excuse licensee’s failure to comply with public file requirements). 

19 For instance, the Bureau’s policy is to impose a lower level of forfeiture amounts on secondary stations such as 
translators and Class D stations. See, e.g.. Centerville City Schools Board of Education , 25 FCC Red 3855. 3857 
(2010) (forfeiture reduced because license was for a Class D secondary serv ice, not because station was operated by 
students). 

30 See 47 USC § 504(c) (emphasis added). 

31 We will act on the license renewal application shortly after release of this Forfeiture Order. 
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13. We have considered the Licensee’s response to the NAL in light of the above statutory 
factors, our Rules, and the Forfeiture Policy Statement. We conclude that the Licensee willfully and 
repeatedly violated Section 73.3526 of the Rules. We find that there is no basis for reduction of the 
proposed monetary forfeiture. 

IV. ORDERING CLAUSES 

14. Accordingly, IT IS ORDERED, pursuant to Section 503(b) of the Communications Act of 
1934, as amended, and Sections 0.283 and 1.80 of the Commission’s Rules, 32 that Toccoa Falls College 
SHALL FORFEIT to the United States the sum of ten thousand dollars ($10,000) for willfully and 
repeatedly violating Section 73.3527 of the Commission’s Rules at the Station. 

15. Payment of the proposed forfeiture must be made by check or similar instrument, payable 
to the order of the Federal Communications Commission. The payment must include the NAL/Acct. No. 
and FRN No. referenced in the caption above. Payment by check or money order may be mailed to 
Federal Communications Commission, at P.O. Box 979088, St. Louis, MO 63197-9000. Payment by 
overnight mail may be sent to U.S. Bank-Government Lockbox #979088, SL-MO-C2-GL, 1005 
Convention Plaza, St. Louis, MO 63101. Payment by wire transfer may be made to ABA Number 
021030004, receiving bank: TREAS NYC, BNF: FCC/ACV-27000001 and account number as expressed 
on the remittance instrument. If completing the FCC Form 159, enter the NAL/Account number in block 
number 23A (call sign/other ID), and enter the letters "FORF" in block number 24A (payment type code). 
Licensee will also send electronic notification on the date said payment is made to 

Kelly.Donohue@fcc.gov and Patrick.Thompson@fcc.gov. Requests for payment of the full amount of the 
forfeiture under an installment plan should be sent to: Associate Managing Director-Financial Operations, 
Room 1-A625, 445 12th Street, S.W., Washington, DC 20554. 33 

16. IT IS FURTHER ORDERED, that copies of this Forfeiture Order shall be sent by 
Certified Mail Return Receipt Requested and by F irst Class Mail, to Toccoa Falls College, 292 Old 
Clarkesville Road, Toccoa, GA 30577, and to its counsel, Gary S. Smithwick, Esq., Smithwick & 
Belendiuk, P.C., 5028 Wisconsin Avenue, N.W., Suite 301, Washington, DC 20016 

FEDERAL COMMUNICATIONS COMMISSION 


Peter H. Doyle 
Chief, Audio Division 
Media Bureau 


32 47 U.S.C. § 503(b); 47 C.F.R. §$ 0.283, 1.80. 
3 5 Id. 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) Facility ID No. 83396 

Double O South Carolina Corporation ) NAL/Acct. No. MB-20I2414I0009 

) FRN: 0011511169 

Licensee of Station W WNQ( FM), ) File No. BRH-20110728AES 

Forest Acres, South Carolina ) 


FORFEITURE ORDER 

Adopted: July 27,2012 Released: July 27, 2012 

By the Chief, Audio Division, Media Bureau: 

I. INTRODUCTION 

1. In this Forfeiture Order (“Order’), we issue a monetary forfeiture in the amount of ten 
thousand dollars ($10,000), to Double O South Carolina Corporation (“Licensee”), licensee of Station 
WWNQ(FM), Forest Acres, South Carolina (“Station”), for its w illful and repeated violation of Section 
73.3526 of the Commission's Rules (“Rules”) 1 by failing to properly maintain a public file for the Station. 

II. BACKGROUND 

2. On July 28, 2011, Licensee filed the captioned application to renew the license of the 
Station (“Application”). Section III, Item 3. of the license renewal application form, FCC Form 303-S, 
requests that the licensee certify that the documentation required by Section 73.3526 of the Rules has 
been placed in the station’s public inspection file at the appropriate times. Licensee indicated “No” to 
that certification, explaining in an Exhibit that the Station’s public file was missing quarterly 
issues/programs lists for the first and third quarters of 2005; the second, third and fourth quarters of 2008; 
all of2009; and the first quarter of 2010. 2 Subsequently, Licensee reconstructed the missing reports and 
affirmed that they are now located in the Station’s public inspection file. 

3. On April 10, 2012, the Bureau issued a Notice of Apparent Liability for Forfeiture 
(“NAL”) in the amount of ten thousand dollars ($10,000) to Licensee for its violations. 3 On May 10. 

2012, in response to the NAL, Licensee filed a request for cancellation or reduction of the proposed 
forfeiture (“Request”). In support of its Request, Licensee argues that: (1) Commission precedent in 
similar circumstances is to admonish the licensee or issue a reduced penalty; (2) the violations were not 
willful or repeated; and (3) Commission precedent has treated instances of more serious infractions less 
severely. 


1 47 C.F.R. § 73.3526. 

2 Application. Exhibit 12. 

3 Notice of Apparent Liability for Forfeiture , NAL/Acct. No. MB-201241410009 (MB April 10, 2012) (“NAL”). 
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III. DISCUSSION 

4. The forfeiture amount proposed in this case was assessed in accordance with Section 
503(b) of the Communications Act of 1934, as amended (the “Act”), 4 Section 1.80 of the Rules, 5 and the 
Commission's Forfeiture Policy Statement, which establish a base forfeiture amount of $10,000 for 
violation of Section 73.3526. 6 In assessing forfeitures, Section 503(b)(2)(E) of the Act requires that we 
take into account the nature, circumstances, extent, and gravity of the violation and, with respect to the 
violator, the degree of culpability, any history of prior offenses, ability to pay, and such other matters as 
justice may require. 7 

5. Licensee does not dispute that it failed to maintain a complete public file for the Station, 
but raises several arguments as to why the forfeiture should be cancelled or reduced. First, Licensee 
argues that the imposition of a $10,000 forfeiture for the violation is inconsistent with Commission 
precedent. Licensee cites several Audio Division decisions and one Commision-level case in which 
licensees received smaller forfeiture amounts. 8 However, the cited decisions demonstrate a consistent 
policy of reducing the forfeiture amount from the base $10,000 penalty for less extensive patterns of 
violations. Licensee had ten missing issues/programs lists over the years a five year span from 2005 - 
2010. The full $10,000 forfeiture is appropriate and consistent with precedent on comparable patterns of 
violations. 9 Licensee also cites several Video Division decisions only admonishing a licensee for 
issues/programs lists violations. 10 These cases are distinguishable or are consistent with the treatment of a 
less serious level of violations as described above. 

6. We reject Licensee’s additional argument that so long as re-creations of the 
issues/programs lists are provided at the time of renewal, no forfeiture is warranted. Issues/programs lists 
“are a significant and representative indication that a licensee is providing substantial service to meet the 


4 47 U.S.C. § 503(b). 

5 47 C.F.R. § 1.80. 

6 The Commission's Forfeiture Policy Statement and Amendment of Section 1.80 of the Rules to Incorporate the 
Forfeiture Guidelines , Report and Order, 12 FCC Red 17087 (1997). recon. denied , 15 I CC Red 303 (1999). 

(“Forfeiture Policy * Statement ”). 

7 47 U.S.C. § 503<bM2)(E). 

* Opus Broadcasting Tallahassee, LLC. Memorandum Opinion and Order and Notice of Apparent Liability for 
Forfeiture, 2012 WL 1454051 (MB 2012) (imposing a $4,000 forfeiture for seven missing issues/programs lists over 
a less than two-year span); Saga Communications of Illinois, Forfeiture Order, 24 FCC Red 2479 (MB 2009) 
(imposing a $3,000 forfeiture for four missing lists during one year); Citadel Broadcasting Co., Memorandum 
Opinion and Order and Notice of Apparent Liability. 22 FCC Red 7083 (2007) (imposing a $1,000 forfeiture for two 
missing lists for one year at one station, while separately issuing two additional $10,000 forfeitures for public 
inspection file violations at other stations). 

v See. e g.. Urban Radio ///, LLC. Memorandum Opinion and Order and Notice of Apparent Liability' for Forfeiture, 
21 FCC Red 6376 (MB 2006) (issuing a $10,000 forfeiture for eight missing issues/programs lists over a three-year 
span); Faith Baptist Church, Memorandum Opinion and Order and Notice of Apparent Liability for Forfeiture, 22 
FCC Red 9146 (MB 2007) (issuing a $10,000 forfeiture for eleven missing issues/programs lists over a three-year 
span). See also WHLG FM, LLC. Memorandum of Opinion and Order and Notice of Apparent Liability for 
Forfeiture, 2012 WL 1422948 (MB 2012). cited by Licensee, in which the Bureau imposed the base $10,000 
forfeiture for 22 missing issues/programs lists over a period of more than five-years. 

10 Louis Martinez Family Group. LLC. Notice of Apparent Liability for Forfeiture, 23 FCC Red 17899 (MB 2008) 
(admonishing the licensee for providing issues/programs lists that were timely placed in the public file but were 
lacking required information); CMCG Portland License LLC , Letter, 23 FCC Red 11955 (MB 2008) (admonishing 
the licensee for placing issues/programs lists in the public file late): Tribune Broadcast Holdings. Letter, 21 FCC 
Red 14070 (MB 2007) (admonishing the licensee for two missing issues/programs lists). 
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needs and interests of its community/’' 1 As stated in the N AL, the purpose of maintaining a public file is 
“to provide the public with timely information about the station at regular intervals.” 12 Further, in the 
Forfeiture Policy Statement , the Commission found that the omission of even a single item (the 
issues/programs list) from the public inspection file is a serious violation because it "diminishes the 
public's ability to determine and comment on whether the station is serving the community." 13 Even if the 
lists were completed and eventually placed in the public file, as Licensee contends, the record is clear that 
they were unavailable to the public for much of the license term. Therefore, the violation is not mitigated 
by Licensee’s perception that no harm was committed by the omission of the lists. 14 While we recognize 
Licensee’s efforts to remedy the errors, corrective action taken to come into compliance with the Rules is 
expected. 45 

7. Licensee next contends that the NAL failed to adequately explain how its violations were 
willful and repeated and that regardless, the violations were in fact not willful or repeated. Licensee 
argues that its violations were not willful because it did not consciously or deliberately omit the lists from 
the public file. In addition. Licensee claims its violations were not repeated because it acted immediately 
to re-create the lists upon learning of their omission. However, Licensee’s definitions of willful and 
repeated are inconsistent with the Commission’s interpretation of those terms. 

8. Section 312(f)( 1) of the Act defines “willful” as “the conscious and deliberate 
commission or omission of [any ] act. irrespective of any intent to violate” the law. 16 Violations resulting 
from inadvertent error are willful violations. 17 Licensee has failed to justify why a departure from 
precedent is justified. 18 Thus, Licensee’s failure to properly maintain the Station's public file constituted 
a “willful” violation of Section 73.3526 of the Rules, irrespective of its lack of intent. 


11 See Normandy Broadcasting Corp. and Lawrence N. Brandt , Initial Decision, 8 FCC Red 1, 14 (ALJ 1992) ( citing 
Formulation of Policies and Rules to Broadcast Renewal Applicants , Third Further Notice of Inquiry and Not ice of 
Proposed Rule Making, 4 FCC Red 6363, 6365 (1989)). 

12 NAL at 2. 

15 See Forfeiture Policy Statement . 12 FCC Red at 17104-05 c 39. 

14 See Southern Communications Corp., Letter, 23 FCC Red. 1875, 1877 (MB 2008) (“The public file provides 
citizens with important information about broadcasters' service to their communities ..[and] the FCC will not 
tolerate less than diligent efforts to ensure the accuracy and timeliness of that information”) (citing “FCC Fines 28 
Radio Stations for Public File Violations.” News Release, (Oct. 8, 2003)) (“ Southern Communications''). 

15 See Pittman Broadcasting , LLC , Forfeiture Order, 23 FCC Red 2742, 2744 (EB 2008). See also Padre Serra 
Communications, Inc., Letter, 14 FCC Red 9709 (MMB 1999) (stating that neither the negligent acts or omissions of 
station employees or agents, nor the subsequent remedial actions undertaken by the licensee, excuse or nullify a 
licensee’s rule violation) (citing Gaffney Broadcasting, Inc., Memorandum Opinion and Order, 23 FCC 2d 912, 913 
(1970) and Eleven Ten Broadcasting Corp.. Notice of Apparent Liability, 33 FCC 706 (1962)). 

16 47 U.S.C. § 312(0(1). The legislative history of Section 312(0(1) of the Act clarifies that this definition of willful 
applies to Sections 312 and 503(b) of the Act, H.R. RF.P. No. 97-765, 51 (Conf. Rep.), and the Commission has so 
interpreted the terms in the Section 503(b) context. See Southern California Broadcasting Co., Memorandum 
Opinion and Order, 6 FCC Red 4387 (1991). recon. denied, 7 FCC Red 3454 (1992) (“ Southern California"). 

17 See PJB Communications of Virginia. Inc.. Memorandum Opinion and Order. 7 FCC Red 2088 (1992): Southern 
California. 6 FCC Red at 4387 (stating that “inadvertence ... is at best, ignorance of the law, which the 
Commission does not consider a mitigating circumstance”). 

18 Licensee expressed disagreement with the Commission’s approach but did nothing more to support its position. 
Request at 6 n. 7. Licensee's statement that “no federal court has ever affirmed the Commission’s approach” 
(Request at 6) has no bearing here because orders such as this one do not require a court's approval to take effect. 

See 47 C.F.R. § 1.102(b). 
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9. Further, Commission precedent clearly holds that “repeated" means that the act was 
committed or omitted more than once, or lasts more than one day. Specifically, Section 312(f)( I ) 19 of the 
Act defines “repeated” as “the commission or omission of [any] act more than once or, if such 
commission or omission is continuous, for more than one day.” 20 In this case, Licensee’s violations of 
Section 73.3526 of the Rules spanned five years. Accordingly, we find that Licensee’s violations were 
also repeated within the meaning of the Act. 21 

10. Finally, we reject Licensee’s final argument that because other, ‘"more serious” violations 
are punished with less severe means, monetary forfeiture is inappropriate. Licensee cites a case of a false 
certification in a license application where the Bureau issued an admonishment rather than forfeiture. 22 
While the Commission indeed takes false certifications very seriously. Licensee's subjective 
determination that the false certification in that case is more serious than its own longstanding public file 
violation is unpersuasive. As a matter of administrative law, the Commission, and the Bureaus operating 
pursuant to delegated authority, have discretion over decisions “whether to issue a warning or assess a 
forfeiture based on the nature and circumstances of the specific violation.” 23 The NAL is consistent with 
the Commission’s Rules, the Forfeiture Policy Statement , and precedent. 

11. We have considered Licensee’s Request in light of the above statutory factors, our Rules, 
and the Forfeiture Policy Statement. We conclude that Licensee willfully and repeatedly violated Section 
73.3526 of the Rules. Furthermore, we find that Licensee’s arguments do not support cancellation or 
reduction of the proposed forfeiture amount. 

IV. ORDERING CLAUSES 

12. Accordingly, IT IS ORDERED, pursuant to Section 503(b) of the Communications Act 
of 1934, as amended, and Sections 0.283 and 1.80 of the Commission’s Rules, 24 that Double O South 
Carolina Corporation, SHALL FORFEIT to the United States the sum of $10,000 for willfully and 
repeatedly violating Section 73.3526 of the Commission’s Rules. 

13. Payment of the forfeiture shall be made in the manner provided for in Section 1.80 of the 
Commission’s Rules within 30 days of the release of this Forfeiture Order. If the forfeiture is not paid 
within the period specified, the case may be referred to the Department of Justice for collection pursuant 
to Section 504(a) of the Act. 25 Payment of the proposed forfeiture must be made by check or similar 


19 47 U.S.C. §312(00). 

20 Id. See also Southern California., 6 FCC Red at 4388 (applying this definition of “repealed’* to Sections 312 and 
503(b) of the Act). 

21 See, eg.. Saga Communications of Illinois, Inc., Forfeiture Order. 23 FCC Red 18041. 18043 (MB 2008) 

(rejecting argument that the public file violation only occurred “on the day [the licensee] learned the lists were not in 
the file” and finding that the violation lasting “several years” constituted a repeated violation). 

12 John Jason Bennett , 20 FCC Red 17193 (MB 2005) (finding that the lack of apparent motive and intent to deceive 
obviated the need for stricter sanctions). 

Forfeiture Policy and Amendment of Section 1.80 of the Commission’s Rules to Incorporate the Forfeiture 
Guidelines, 12 FCC Red 17087. 17102 (1997) (rejecting proposal to always issue a warning to first-time violators, 
except in particular cases, because doing so “would greatly undermine the credibility and effectiveness of our 
overall compliance efforts”). See C.F.R. § 1.80(b)(4). Note (“ The Commission and its staff retain the discretion to 
issue a higher or lower forfeiture than provided 47 in the guidelines, to issue no forfeiture at all, or to apply 
alternative or additional sanctions as permitted by the statute”). 

24 47 U.S.C. § 503(b); 47 C.F.R. §§ 0.283. 1.80. 

25 47 U.S.C. § 504(a). 
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instrument, payable to the order of the Federal Communications Commission. The payment must include 
the NAL/Acct. No. and FRN No. referenced in the caption above. Payment by check or money order may 
be mailed to Federal Communications Commission, at P.O. Box 979088, St. Louis, MO 63197-9000. 
Payment by overnight mail may be sent to U.S. Bank—Government Lockbox #979088, SL-MO-C2-GL, 
1005 Convention Plaza, St. Louis, MO 63101. Payment by wire transfer may be made to ABA Number 
021030004, receiving bank: TREAS NYC, BNF: FCC/ACV--2700000I and account number as expressed 
on the remittance instrument. If completing the FCC Form 159, enter the NAL/Account number in block 
number 23A (call sign/other ID), and enter the letters “FORF” in block number 24A (payment type 
code). 26 Licensee will also send electronic notification on the date said payment is made to 
KeIly.Donohue@fcc.gov and Eric.Cohen@fcc.gov. Requests for payment of the full amount of the 
forfeiture under an installment plan should be sent to: Associate Managing Director-Financial Operations, 
Room 1-A625, 445 12 th Street, S.W., Washington. DC 20554. 27 

14. IT IS FURTHER ORDERED, that a copy of this Forfeiture Order shall be sent by 
Certified Mail Return Receipt Requested and by First Class Mail, to Double O South Carolina 
Corporation, 75 Rockefeller Plaza, 23 rd Floor, New York, NY 10019, and to its counsel, Mark B. Denbo, 
Esq., Drinker Biddle & Reath LLP, 1500 K Street, N.W., Suite 1100, Washington, DC 20005. 

FEDERAL COMMUNICATIONS COMMISSION 


Peter H. Doyle 
Chief, Audio Division 
Media Bureau 


26 See 47 C.F.R. § 1.1914. 
11 Id. 
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Dennis J. Kelly, Esq. 

P.O. Box 41177 
Washington, DC 20018 

Michael Couzens, Esq. 

6536 Telegraph Avenue, Suite B201 
Oakland, CA 94609 

David. A. O'Connor, Esq. 
Wilkinson Barker Knauer, LLP 
2300 N Street, N.W., Suite 700 
Washington, DC 20037 


In re: NCE Reserved Allotment Group No. 8 
New NCE-FM, Westley, California 
Sacred Heart Roman Catholic Parish 
Facility ID No. 184829 
File No. BNPED-20100226AJO 

New NCE-FM, Westley, California 
Modesto Peace/Life Center 
Facility ID No. 184977 
File No BNPED-20100224ABX 

New NCE-FM, Westley, California 
Calvary Chapel of Turlock. Inc. 

Facility ID No. 185121 

File No BNPED-20100226AGO 

Petitions to Deny 


Dear Counsel: 

We have before us: the referenced applications of Sacred Heart Roman Catholic Parish 
(“SHRCP"), Modesto Peace/Life Center (“MPLC"), and Calvary Chapel of Turlock, Inc. (“CCT") for a 
new noncommercial educational (“NCE") FM station on Channel 238A at Westley, California (the 
“SHRCP Application," “MPLC Application" and “CCT Application," respectively); a Petition to Deny 
the SHRCP Application, filed by MPLC on June 2, 2011 (“MPLC Petition"); and a Petition to Deny the 
SHRCP Application, filed by CCT on June 2, 2011 (“CCT Petition"). 1 For the reasons set forth below, 


1 SHRCP filed an Opposition to Petition to Deny (“Opposition") on June 27, 2011. MPLC filed a Reply to 
Opposition to Petition to Deny (“Reply") on July 8. 2011. 
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we grant the MPLC and CCT Petitions, rescind the prior tentative selection of the SHRCP Application, 
and dismiss the SHRCP Application. Further, we find the MPLC and CCT Applications defective and 
dismiss them as well. 

Background. SHRCP, MPLC, CCT, and five other parties 2 filed mutually exclusive applications 
for a new NCE FM facility on Channel 238A at Westley, California, during the February 2010 NCE filing 
window. The Commission subsequently designated these applications as NCE Reserved Allotment Group 
No. 8. 3 In the Comparative Consideration Order, the Commission concluded that each applicant would 
provide a first or second NCE service to at least ten percent of the population and to at least 2,000 people 
within their proposed service areas. 4 Therefore, all applicants proceeded to an NCE point hearing. SHRCP 
received three points for being an established local applicant, two points for diversity of ownership, and tw o 
points for having the best technical proposal for a total of seven points. MPLC and CCT were credited with 
five points. 5 Accordingly, the SHRCP Application was tentatively accepted for filing, triggering a 30-day 
period for parties to file petitions to deny against the tentative selectee. 6 

In its application. SHRCP asserted that the total population within its 60 dBp contour is 587,663 
people, and that a total of 154,981 people (approximately 26 percent of the total population) within its 
contour would receive either a first or second NCE service. Accordingly, SHRCP contended that it met the 
reservation standard. 

Both the MPLC and CCT Petitions assert that the SHRCP Application failed to account for NCE 
FM station KUOP(FM). Stockton, California, in its NCE service calculations and that, when station 
KUOP(FM) is taken into account, SHRCP’s aggregate first and second NCE service would serve only 
approximately five percent of the total population. MPLC and CCT request that the SHRCP Application 
be dismissed for failing to satisfy the third channel reservation standard's ten-percent service threshold. 7 

In its Opposition, SHRCP concedes that it overlooked KLOP(FM) and thus does not meet the 
reservation standard under its original application. However, SHRCP has submitted a curative 
amendment (“Amendment’'), which accounts for the additional NCE station and adjusts its proposed 


1 The other five applicants were Radio Bilingue, Inc. (File No. BNPED-20100225ACV) (“RBI’*), Ondas de Vida 
Network, Inc. (File No. BNPFD-20100226AAE) (“OVN"). Crossroads Church, an Evangelical Free Church (File 
No. BNPED-20100226ACV) (“Crossroads"). Centro Cristiano Vida Abundante, Inc. (File No. BNPED- 
20100226ADX) (“CCVA”). and Hispanic Family Christian Network. Inc. (File No. BNPED-20100226AHR) 
(“HFCN”). These applications were dismissed by the staff on June 7. 2011, and those actions have become final. 

See Broadcast Actions, Public Notice. Report No. 47505 (Jun. 10, 2011). 

3 See Comparative Consideration of 37 Groups of Mutually Exclusive Applications for Permits to Construct New or 
Modified Noncommercial FM Stations filed in the February 2010 and October 2007 Filing Windows. Memorandum 
Opinion and Order, 26 FCC Red 7008, 7019-20 (MB 2011) (•* Comparative Consideration Order"). The Westley, 
CA, Channel 238* allotment was reserved for NCE use in Amendment of Section 73.202(b). Table of Allotments, FM 
Broadcast Stations. (Westley, California). Report and Order, 19 FCC Red 13115 (MB 2004). 

4 Id. at 7020. Channel 238A at Westley, California was reserved under the third channel reservation criterion. 
Accordingly, applicants for this frequency must demonstrate that they are technically precluded from using a 
reserved channel and that they will provide first or second NCE serv ice to at least ten percent of its covered 
population, which must total at least 2.000 persons. 

5 See id. Crossroads also was credited with five points. RBI, OVN, CCVA. and HFCN each received two points. 

■ Id. at 7052. 

7 Id. at 7010. The MPLC Petition also argues for dismissal on the grounds that SHRCP failed to obtain reasonable 
assurance of the construction site’s availability, and the CCT Petition claims that the SHRCP’s construction site is 
unsuitable and that SHRCP violated FAA notification requirements. 47 C.F.R. § 17.7(a). Because we dismiss the 
SHRCP Application on the fair distribution argument, we do not address the merits of these claims. 
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service population and area. 8 After the Amendment, SHRCP claims its proposed site provides first or 
second service to 10.2 percent of its total service population. SHRCP claims because it satisfies the ten 
percent threshold, the SHRCP Application cannot be dismissed and should be re-evaluated alongside 
MPLC and CCT. 

In its reply, MPLC contends that the Amendment was unauthorized, and, therefore, it cannot be 
considered. 9 It states that satisfaction of the third channel reservation standard is a prerequisite to 
qualifying for the points analysis, and SHRCP cannot amend its Application because it impermissibly 
enhances its qualifications after the application window closed. 

Discussion. SHRCP Application. Section 309(d)( 1) of the Act 10 provides that any party in 
interest may file a petition to deny an application. In order to assess the merits of a petition to deny, a 
two-step analysis is required.’ 1 First, the petition must make specific allegations of fact sufficient to 
demonstrate that the petitioner is a party in interest and that a grant of the application would be prima 
facie inconsistent with the public interest, convenience, and necessity. 12 This threshold determination is 
made by evaluating the petition and the supporting affidavits. If the petition meets this threshold 
requirement, the Commission must then examine all of the material before it to determine whether there is 
a substantial and material question of fact calling for further inquiry and requiring resolution in a 
hearing. 13 If no such question is raised and if the Commission concludes that such grant otherwise serves 
the public interest, convenience, and necessity, the Commission will deny the petition and grant the 
application. 

In upholding the third channel reservation standard, the Commission specifically advised 
prospective NCE applicants that the first or second NCE service requirement does not end upon allotment 
but remains applicable at the application stage. 14 An application implementing an allotment reserved 
under these procedures that fails to satisfy this requirement is eliminated and will not proceed to the point 
system analysis. 15 Taking station KUOP(FM) coverage into account, we find that SHRCP’s original 
technical proposal provides first and second NCE service to a combined population of 190 people, only 
0.03 percent of the total service population of 693,714 people. It thus fails to satisfy' the ten-percent 
threshold requirement of the third channel reservation standard. 


8 The Amendment changes the antenna coordinates, height and coverage pattern in order to reduce SHRCP’s 
service population from 587,663 people to 285,962 people and its service area from 3.376 sq. km to 2,309 sq. km. 
In the Amendment SHRCP claims to provide first NCE service to 25 people and second NCE service to 29,133 
people for a combined 10.2% of the total service population. 

9 The Reply also contends that the population calculations used in SHRCP’s Amendment are flawed because they 
are based on NED 3-second terrain data instead of the standard 30-second NGDC data. Because we arc not 
considering SHRCP’s amendment we need not address this argument. 

10 47 U.S.C. § 309(d)(1). 

11 See, e g.. Artistic Media Partners . Inc.. Letter. 22 FCC Red 18676, 18676 (MB 2007). 

12 See id.: Astroline Communications Co. v. FCC. 857 F.2d 1556, 1561 (D.C. Cir. 1988). 

15 47 U.S.C. § 309(d)(2). 

14 See Reexamination of the Comparative Standards for Noncommercial Educational Applicants , Second Report 
and Order, 18 FCC Red 6691, 6705 (2003) { 'NCE Second Report and Order ) C'Reserved allotments will be 
conditioned on the construction and licensing of an NCE station that provides the requisite level of first and second 
NCE service. In the event that all applications for a reserved band allotment fail to propose such serv ice, the 
allotment will become unreserv ed by operation of law and subject to the Commission's competitive bidding 
licensing procedures”). See also 47 C.F.R. § 73.2G2(aXl )(ii). 

15 Comparative Consideration Order. 26 FCC Red at 7009. 
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SHRCP argues in its Opposition that a tentative selectee is permitted to submit curative 
amendments if its application is found to be unacceptable; 16 it argues that it is not improving its 
qualifications because it is reducing its originally proposed service area and population and claiming 
fewer points than originally awarded, in effect weakening its original comparative position. 17 MPLC 
argues that the SHRCP Amendment cannot be considered, as the Amendment does have the effect of 
impermissibly enhancing SHRCP's qualifications after the application window closed because SHRCP 
should not have proceeded to the point hearing in the first place with its defective proposal. 18 

Section 73.7003(e) provides that an applicant's “maximum qualifications are established at the 
time of application.’' 19 However, we need not decide whether the Amendment constitutes an untimely 
attempt to enhance SHRCP’s comparative position, because the Amendment, even if acceptable, fails to 
cure the defect in the SHRCP Application. Contrary to SHRCP's submission, our studies indicate that 
SHRCP’s amended proposal would provide first or second NCE service to 20,458 people, only 7.1 
percent of the total service population of 289,179 people within the amended 60 dBp contour. 20 

Accordingly, we find that the SHCRP Application is defective because it fails to meet the third 
channel reservation standard and must be dismissed pursuant to Section 73.3566(a). We therefore will 
rescind our tentative selection of the SHRCP Application and dismiss the SHRCP Application as 
defective pursuant to Section 73.3566(a). 

MPLC and CCT Applications. Because we are dismissing the tentatively selected SHRCP 
Application, we now turn to the MPLC and CCT Applications, tied with five points in the Comparative 
Consideration Order. 21 Upon reviewing the technical proposals for the MPLC and CCT Applications, we 
find them similarly defective. CCT claims to provide aggregate first and second NCE service to 27,433 
people, 10.2 percent of its total service population of 269,972 people. 22 MPLC claims to provide 
aggregate first and second NCE service to 26,531 people, 10.5 percent of its total service population of 
253,959 people. 23 However, we found that both applicants fail to attain the ten-percent threshold and, 
therefore, do not satisfy the requirements of the third channel reservation standard. Our studies show that 
CCT would provide first and second NCE service to 19,901 people, 7.0 percent of its total service 
population of 285,562 people; MPLC would provide first and second NCE service to 19,920 people, 7.6 


16 See Comparative Consideration of 33 Groups of Mutually Exclusive Applications for Permits to Construct New or 
Modified Noncommercial Educational FM Stations , Memorandum Opinion and Order. 26 FCC Red 9058, 9094 n. 
157 (MB 2011). 

17 Opposition at 3; 47 C.F.R. $ 73.3522(b)(2). 

,H Reply at 4. 

19 47 C.F.R. $ 73.7003(c). See also Fair Distribution Threshold Analysis of 28 Groups oj Mutually Exclusive 
Applications for Permits to Construct New or Modified Noncommercial Educational FM Stations , Memorandum 
Opinion and Order. 24 FCC Red 12390, 12399 (MB 2009) (rejecting applicant's attempt to amend its application 
after the close of the filing window to claim a preference based solely on aggregated first and second NCE service). 

Our review revealed that the amended proposal failed to include an existing station whose contour overlaps with 
the proposed coverage area: KCSS(FM), Turlock, California (File No. BLED-19990316KB). 

21 See 47 C.F.R. § 73.7004(d) (“If an applicant is found unqualified, the application shall be denied, and the 
applicants) with the next highest point tally named as the new tentative selectee”). Although Crossroads also 
received five points, it did not file a petition for reconsideration of the dismissal of its application, and that dismissal 
is now final. See supra n. 2. 

‘ 2 CCT Application, Exhibit 13. 

2 ' MPLC Application, Exhibit 13. 
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percent of its total service population of 260,982 people. 24 Accordingly, none of the remaining 
applications in NCE Reserved Allotment Group No. 8 would provide the requisite level of first and 
second NCE service. Therefore, we also dismiss the MPLC and CCT Applications pursuant to Section 
73.3566(a) and conclude that the Channel 238A Westley, CA, allotment is unreserved by operation of 
law. The Media Bureau will include this allotment in an upcoming auction. 25 

Conclusions/Actions. Accordingly, IT IS ORDERED, that the Petition to Deny filed by 
Modesto Peace/Life Center on June 2,2011 and the Petition to Deny filed by Calvary Church in Turlock, 
Inc. on June 2, 2011, ARE GRANTED to the extent indicated above. 

IT IS FURTHER ORDERED, that the tentative selection of Sacred Heart Roman Catholic 
Parish’s application (File No. BNPED-20100226AJO) IS RESCINDED and its application IS 
DISMISSED. 

IT IS FURTHER ORDERED, that the applications of Modesto Peace/Life Center and Calvary 
Chapel of Turlock, Inc. (File Nos. BNPED-20100224A BX and BNPED-20100226AGO, respectively) 
ARE DISMISSED. 

IT IS FURTHER ORDERED, that, pursuant to Section 4(i), 5(cXl), 303(g) and (r), and 307(b) of 
the Communications Act of 1934, as amended, and Sections 0.61,0.204(b) and 0.283 of the 
Commission’s Rules, IT IS ORDERED, that effective July 27,2012, the FM Table of Allotments, 

Section 73.202(b) of the Commission’s Rules, IS MODIFIED BY OPERATION OF LAW with respect 
to the communities listed below, to read as follows: 

Community Channel No. 

Westley, California 238A 


Sincerely, 


Peter H. Doyle 
Chief, Audio Division 
Media Bureau 


24 As did SHRCP. MPLC and CCT failed to include KCSS(FM) in their NCE coverage calculations. See supra n. 
21 . 

“ 5 See NCE Second Report and Order. 18 FCC Red at 6705, supra n. 14. 
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PUBLIC NOTICE 


Federal Communications Commission 
445 12* St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-0500 
Internet: http://www.fcc.gov 
TTY: 1-888-835-5322 


DA 12-1209 
Release Date: July 27,2012 


WIRELINE COMPETITION BUREAU SEEKS COMMENT ON 
VIRGIN ISLANDS TELEPHONE CORP. D/B/A INNOVATIVE TELEPHONE PETITION FOR 
WAIVER OF A HIGH-COST UNIVERSAL SERVICE FILING DEADLINE 


WC Docket Nos. 08-71,10-90 


Comment Date: August 10,2012 
Reply Comment Date: August 17,2012 

The Wireline Competition Bureau seeks comment on a petition filed by Virgin Islands Telephone 
Corp. d/b/a Innovative Telephone (Innovative) for a waiver of the filing deadline required by section 
54.904(d) of the Commission’s rules. 1 Section 54.904(d) sets forth the deadline for carriers eligible to 
receive Interstate Common Line Support to file an annual certification with the Universal Service 
Administrative Company and the Commission. 2 

Pursuant to sections 1.415 and 1.419 of the Commission’s rules, interested parties may file 
comments and reply comments on or before the dates indicated on the first page of this document. 3 
Comments may be filed using the Commission’s Electronic Comment Filing System (ECFS). 4 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the 
ECFS: http://fia 11 foss.fee.gov ecfs2/ . 

■ Paper Filers: Parties who choose to file by paper must file an original and one copy of each 
filing. If more than one docket or rulemaking number appears in the caption of this proceeding, 
filers must submit two additional copies for each additional docket or rulemaking number. 

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission’s Secretary, 
Office of the Secretary, Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary must be 
delivered to FCC Headquarters at 445 12 th St., SW, Room TW-A325, Washington, DC 20554. 


1 Petition of Virgin Islands Telephone Corp. d/b/a/ Innovative Telephone for Waiver of Rule 54.904(d) of the 
Commission's Rules, WC Docket Nos. 08-71, 10-90 (filed July 23, 2012); 47 C.F.R. § 54.904(d). 

2 47 C.F.R. § 54.904(d). 

3 47 C.F.R. §§ 1.415. 1.419. 

4 See Electronic Filing of Documents in Rulemaking Proceedings. GC Docket No. 97-113, Report and Order, 13 
FCC Red 11322 (1998). 


8380 




The filing hours are 8:00 a.m. to 7:00 p.m. All hand deliveries must be held together with rubber 
bands or fasteners. Any envelopes and boxes must be disposed of before entering the building. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail) must 
be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 

■ U.S. Postal Service first-class. Express, and Priority mail must be addressed to 445 12 th Street, 
SW, Washington D.C. 20554. 

People with Disabilities: To request materials in accessible formats for people with disabilities 
(Braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the 
Consumer & Governmental Affairs Bureau at (202) 418-0530 (voice), (202) 418-0432 (tty ). 

In addition, one copy of each pleading must be sent to each of the following: 

(1) Heidi Lankau, Telecommunications Access Policy Division, Wireline Competition Bureau, 445 12th 
Street, S.W., Room 5-B511, Washington, D.C. 20554; e-mail: Heidi.Lankau@fcc.gov; and 

(2) Charles Tyler, Telecommunications Access Policy Division. Wireline Competition Bureau. 445 12th 
Street, S.W., Room 5-A452, Washington, D.C. 20554; e-mail: Charles.Tyler@fcc.gov. 

The proceeding this Notice initiates shall be treated as a “permit-but-disclose" proceeding in 
accordance with the Commission's ex parte rules. 5 Persons making ex parte presentations must file a 
copy of any written presentation or a memorandum summarizing any oral presentation within two 
business days after the presentation (unless a different deadline applicable to the Sunshine period applies). 
Persons making oral ex parte presentations are reminded that memoranda summarizing the presentation 
must (1) list all persons attending or otherwise participating in the meeting at which the ex parte 
presentation was made, and (2) summarize all data presented and arguments made during the 
presentation. If the presentation consisted in whole or in part of the presentation of data or arguments 
already reflected in the presenter’s written comments, memoranda or other filings in the proceeding, the 
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or 
other filings (specifying the relevant page and/or paragraph numbers where such data or arguments can be 
found) in lieu of summarizing them in the memorandum. Documents shown or given to Commission 
staff during ex parte meetings are deemed to be written ex parte presentations and must be filed 
consistent with rule 1.1206(b). In proceedings governed by rule 1.49(f) or for which the Commission has 
made available a method of electronic filing, written ex parte presentations and memoranda summarizing 
oral ex parte presentations, and all attachments thereto, must be filed through the electronic comment 
filing system available for that proceeding, and must be filed in their native format {e g , .doc, .xml, .ppt, 
searchable .pdf). Participants in this proceeding should familiarize themselves with the Commission's ex 
parte rules. 

For further information, please contact Heidi Lankau, Telecommunications Access Policy 
Division, Wireline Competition Bureau at (202) 418-7400 or TTY (202) 418-0484. 

- FCC - 


5 47 C.F.R. §§ 1.1200 etseq. 


8381 




PUBLIC NOTICE 


Federal Communications Commission 
445 12 th St, S.W. 

Washington, D.C. 20554 


News Media Information 202 / 418-050 
Internet: http://www.fcc.gc 
TTY: 1-888-835-532 


DA 12-1210 
Released: July 27,2012 

DEMONSTRATIONS OF ONLINE PUBLIC INSPECTION FILE INTERFACE 
MONDAY, July 30, 2012 at 9:00 am; and TUESDAY, July 31, 2012 at 4:00 pm 
MM Docket No. 00-168; MM Docket No. 00-44 

On July 30 and 31,2012, the FCC will conduct public online t ‘screensharing ,, demonstrations of 
the database it has developed to host the online public inspection file for television broadcast 
stations. The FCC will demonstrate the interface to be used by television stations to file 
documents required to be placed in the online database. The screensharing demonstration will be 
available online only and will provide high resolution views of the application screens and cover 
the material presented during the July 17, 2012 demonstration. 

The database has been developed in connection with the FCC’s recent Order requiring television 
broadcast stations to post their public inspection files online in a central. Commission-hosted 
database. 1 These rules go into effect August 2. 2012. 2 The screensharing demonstration is part 
of the commitment made by the Commission to test the online public file and educate the public 
regarding its use. The demonstration will inform broadcasters and others of the design and 
content of the online file, how stations will upload information to the file, how file sharing tools 
like Dropbox and Box can be used for uploading, and other ways in which the FCC is working to 
facilitate access to its public databases. 

Persons interested in participating may do so by visiting www.fcc.gov/events/demonstrations- 
online-public-inspection-file-interface, prior to the Monday or Tuesday session, and clicking the 
link for the appropriate session online and teleconference information. The online demonstration 
will provide access to an Internet site for viewing; the audio portion of the demonstration will be 
conducted by teleconference. Parties must join the call before the scheduled start time. 
Reasonable accommodations for people with disabilities are available upon request. Send an 


1 See Standardized and Enhanced Disclosure Requirements for Television Broadcast Licensee Public 
Interest Obligations , Extension of the Filing Requirement for Children s Television Programming Report 
(FCC Form 398), Second Report and Order, MM Docket Nos. 00-168 and 00-44, FCC 12-44 (rel. April 
27,2012). 

2 See Public Notice, Effective Date Announced for Online Publication of Broadcast Television Public 
Inspection Files , MM Docket Nos. 00-168 and 00-44, DA 12-1507, rel. July 3, 2012. 
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email to fcc504@fcc.gov or call the Consumer and Governmental Affairs Bureau at (202) 418- 
0530 (voice) or (202) 418-0432 (TTY). 


To the extent any participant submits information during the demonstration on which the 
participant intends the Commission to rely in the online public file proceeding, such information 
should be filed in the rulemaking docket in ECFS, as required under 47 C.F.R. § 1.1206. 

For additional information, contact John Norton, iohn.norton@ fcc.gov. (202) 418-7037, or Kim 
Matthews, kim.matthews@fcc.gov . (202) 418-2154, of the Media Bureau, Policy Division, or 
Greg Eiin. greg.elin@fcc.gov. (202) 418-2210, of the Office of the Managing Director. For 
press inquiries, contact Tom Horan, thomas.horan@fcc.gov . (202) 418-2486. 
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FEDERAL COMMUNICATIONS COMMISSION 



Filter cement Bureau 
nvesti^ations and f (Cannes 
Division 


WASHINGTON, DC 20554 


July 27, 2012 


DA 12-1211 


SENT VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED 
AND EMAIL 


Mr. Willard Ross Lanham 

c/o Stephen N. Preziosi 

Law Office of Stephen N. Preziosi P.C. 

570 Seventh Avenue, Ninth Floor 
New York, NY 10018 

Re: Notice of Suspension and Initiation of Debarment Proceeding 
File No. EB-12-IH-0847 

Dear Mr. Lanham: 

The Federal Communications Commission (Commission or FCC) has received notice of 
your conviction for theft of federal education funds in violation of 18 U.S.C. § 666(a)(1), and 
mail fraud in violation of 18 U.S.C. § 1341, in connection with the federal schools and libraries 
universal service support mechanism (E-Rate program).’ Consequently, pursuant to 
47 C.F.R. § 54.8, this letter constitutes official notice of your suspension from participating in 
activities associated with the E-Rate program. In addition, the Enforcement Bureau (Bureau) 
hereby notifies you that it will commence debarment proceedings against you.' 


1 Any further reference in this letter to “your conviction’* refers to the jury ’s verdict finding you guilty on one count 
of theft of federal funds and three counts of mail fraud. Trial Transcript at 887, United States v. Willard Lanham. 
Jury Trial. No. 11 CR 548 GBD (S.D.N.Y. 2012) (Trial Tr); United States v. Willard Lanham. No. 11 CR 548 
GBD, Order (S.D.N.Y. June 13) (order denying motions for judgment of acquittal and for a new trial). 

2 See 47 C.F.R. § 0.111 (delegating authority to the Bureau to resolve universal service suspension and debarment 
proceedings). The Commission adopted debarment rules for the E-Rate program in 2003. See Schools and 
Libraries Universal Sen ice Support Mechanism , Second Report and Order and Further Notice of Proposed 
Rulemaking. 18 FCC Red 9202 (2003) {Second Report and Order) (adopting Section 54.521 to suspend and debar 
parties from the E-Rate program). In 2007 the Commission extended the debarment rules to apply to all federal 
universal service support mechanisms. Comprehensive Review of the Universal Service Fund Management, 
Administration, and Oversight; Federal-State Joint Board on Universal Service; Schools and Libraries Universal 
Senice Support Mechanism; Rural Health Care Support Mechanism; Lifeline and Link Up: Changes to the Board 
of Directors for the National Exchange Carrier Association. Inc.. Report and Order, 22 FCC Red 16372, app. C at 
16410-12 (2007) ( Program Management Order) (renumbering Section 54.521 of the universal service debarment 
rules as Section 54.8 and amending subsections (a)(1). (a)(5). (c), (d), (e)(2)(i), (e)(3), (e)(4), and (g)). 
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Willard Ross Lanham 
July 27, 2012 


1. Notice of Suspension 

The Commission has established procedures to prevent persons who have “defrauded the 
government or engaged in similar acts through activities associated with or related to the [E-Rate 
program]” from receiving the benefits associated with that program.' The statutory provisions 
and Commission rules relating to the E-Rate program are designed to ensure that all E-Rate 
funds are used for their intended purpose. 4 For example. Section 254(h)( 1XB) of the 
Communications Act of 1934, as amended, requires E-Rate program applicants to make bona 
fide requests for services intended for educational purposes in order to receive E-Rate discounts. 3 
Further, the Commission has stated that “[a] funding request may not be bona fide where a 
service provider has charged the beneficiary an inflated price.” 6 The Commission also limits E- 
Rate funding to certain eligible services, which does not include consulting services. 7 

On March 5, 2012, a jury rendered a guilty verdict convicting you on one count of theft of 
federal funds and three counts of mail fraud in connection with your activities as an E-Rate 
consultant for the New York City Department of Education (DOE). 8 Your responsibilities as a 
DOE consultant included overseeing Project Connect, a project designed to bring Internet 
connectivity to New York City' schools. 9 On April 28, 2011, the Special Commissioner of 
Investigation for the New York City School District (SCI) released a report alleging, among 


1 Second Report and Order , 18 FCC Red at 9225. para. 66; Program Management Order , 22 FCC Red at 16387, 
para. 32. The Commission’s debarment rules define a "‘person” as *‘[a]ny individual, group of individuals, 
corporation, partnership, association, unit of government or legal entity, however organized.” 

47 C.F.R. § 54.8(a)(6). 

4 NEC-Business Network Solutions, Inc.. Notice of Debarment and Order Denying Waiver Petition. 21 FCC Red 
7491,7493. para. 7 (2006). 

5 47 U.S.C. § 245(h)(1)(B); Request for Review by Ysleta Independent School District of the Decision of the 
Universal Service Administrator. CC Docket Nos. 96-45. 97-21, Order. 18 FCC Red 26407. 26409, para. 5 (2003), 
(citing Federal-State Joint Board on Universal Service , CC Docket No. 96-45. Report and Order, 12 FCC Red 8776, 
9076. para. 570(1997)). 

6 Schools and Libraries Universal Service Support Mechanism. Fifth Report and Order and Order. 19 FCC Red 
15808. 15818. para. 30 (2004). The Commission has taken enforcement action against service providers who 
inflated their rates and subsequently requested E-Ratc funding for those associated costs. See Letter from William 
H. Davenport, Chief, Investigations and Hearings Division, Enforcement Bureau. Federal Communications 
Commission, to Steven G. Mihaylo, Notice of Suspension and of Proposed Debarment 20 FCC Red 1372 (Enf. Bur. 
2005); see also Letter from Hillary S. DcNigro. Chief, Investigations and Hearings Division. Enforcement Bureau, 
Federal Communications Commission, to Richard E. Brown. Notice of Debarment, 22 FCC Red 20569 (Enf. Bur. 
2007) (debarment of service provider who inflated costs in an attempt to defraud the E-Rate program). 

7 Federal-State Joint Board on Universal Sen'ice, Total Communications, Inc., Site Link Communications, Inc , 
Requests for Review of Decisions of the Universal Sen’ice Administrator, Order, 16 FCC Red 14020. 14023-24, 
para. 9 & n.23 (Com. Car. Bur. 2001) (Site Link Order). 

1 Trial Tr. at 887. 

* See Trial Testimony of Tom Kambouras: Trial Tr. at 34-36: Testimony of Stephen Vigilante. Trial Tr. at 274-75. 
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other matters, that you had orchestrated a fraudulent invoicing and billing scheme using DOE 
vendors and subcontractors to overcharge DOE for Project Connect. 10 

Testimony and documentary evidence admitted during your trial corroborates SCl’s 
allegations. Specifically, witnesses testified that you: 1) arranged for employees of your 
company, Lanham Enterprises, Inc., to work as consultants for DOE, 11 2) inflated their hourly 
rates far above their salaries, 12 and 3) arranged for Project Connect subcontractors to bill those 
inflated rates to a Project Connect contractor using invoices that misstated the true nature of the 
charges. 13 Witnesses further testified you directed employees of that contractor to “bundle” the 
consultant charges with services eligible for E-Rate funding on invoices and billing spreadsheets 
sent to DOE in order to make it appear that the consultants were doing work associated with 
wiring the schools for Internet access service. 14 Your scheme resulted in DOE being 
fraudulently billed more than $3.6 million for Project Connect between 2002 and 2008, of which 
you profited approximately $1.7 million. 15 The DOE included at least a portion of these 
overcharges in its E-Rate funding requests for Project Connect. 16 

Pursuant to Section 54.8(b) of the Commission’s rules, 17 upon your conviction the Bureau 
is required to suspend you from participating in any activities associated with or related to the E- 
Rate program, including the receipt of funds or discounted services through the E-Rate program, 
or consulting with, assisting, or advising applicants or service providers regarding the E-Rate 


10 Special Commissioner of Investigation Report to Hon. Dennis M. Walcott. Chancellor New York City Public 
Schools. Dep’t of Education from Richard J. Condon. Special Commissioner of Investigation for the New York City 
School District. SCI Case No. 2008-4446, at 1 (Apr. 28. 2011), at http://www.nycsci.org/reports/04- 

1 l%20Lanham%20Rpt.pdf (SCI Report). 

11 Testimony of Michael Pizza. Trial Tr. at 162-66; Testimony of Stephen Vigilante, Trial Tr. at 289-96. These 
consultants also worked on a second project that you managed for DOE that involved reviewing, paying, and 
centralizing DOE’s telephone bills. Testimony of Stephen Vigilante, Trial Tr. at 282, 290. 

u Testimony ofTamika Stevenson, Trial Tr. at 218; see also SCI Report at 6 & n. 18 (stating three of the consultants 
who were paid $30 to $70 per hour had their services billed to DOE at $290 an hour or more). 

13 Testimony of Christopher Louridas, Trial Tr. at 124-38: see also SCI Report at 7 & n.20. 

14 Testimony of Christopher Louridas. Trial Tr. at 124-26; Testimony of Joseph lacovicllo. Trial Tr. at 81-82: 
Testimony of Stephen Vigilante, Trial Tr. at 294-96; Testimony of Willard Lanham. Trial Tr. at 613. 616-18, 636- 
38, 702-12. 735-38. 

15 See Testimony of Valerie Batista, Trial Tr. at 453-54 (testifying that Verizon billed DOE $3.9 million for the 
telecommunications consultants’ work); SCI Report at 1 (stating that DOE paid Mr. Lanham approximately $3.6 
million for the consultants’ work). 

16 See Testimony of Stephen Vigilante. Trial Tr. at 274-75; see also News Release, Representative Charles B. 
Rangel, Ranking Democrat, Committee on Ways and Means, Chancellor Harold O. L evy and Congressman Charles 
Rangel Announce Utilization of Federal Assistance for School Modernization (Jan. 8. 2002), at 
http://www.hoiise.gov/apps/list/speech/nyl5_rangel/pr.wm.sehoolsqzab.html (Mews Release ) (stating Project 
Connect would be “largely financed through the federal E-[R jale program"). 

17 47 C.F.R. § 54.8(b); see Second Report and Order , 18 FCC Red at 9225-27. paras. 67-74. 
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program. 18 Your suspension becomes effective upon receipt of this letter or its publication in the 
Federal Register, whichever comes first. 19 

In accordance with the Commission’s suspension and debarment rules, you may contest 
this suspension or the scope of this suspension by filing arguments, with any relevant documents, 
within thirty (30) calendar days of receipt of this letter or its publication in the Federal Register, 
whichever comes first. 20 Such requests, however, will not ordinarily be granted. 21 The Bureau 
may reverse or limit the scope of suspension only upon a finding of extraordinary 
circumstances."" The Bureau will decide any request to reverse or modify a suspension within 
ninety (90) calendar days of its receipt of such request. 23 

II. Initiation of Debarment Proceedings 

In addition to requiring your immediate suspension from the E-Rate program, your 
conviction is cause for debarment as defined in Section 54.8(c) of the Commission’s rules. 24 
Therefore, pursuant to Section 54.8(b) of the rules, your conviction requires the Bureau to 
commence debarment proceedings against you. 25 

As with the suspension process, you may contest the proposed debarment or the scope of 
the proposed debarment by filing arguments and any relevant documentation within thirty (30) 
calendar days of receipt of this letter or its publication in the Federal Register, whichever comes 
first. 26 The Bureau, in the absence of extraordinary circumstances, will notify you of its decision 
to debar within ninety (90) calendar days of receiving any information you may have filed. 27 If 


l * 47 C.F.R. § 54.8(a)(1), (d). 

19 Second Report and Order. 18 FCC Red at 9226, para. 69; 47 C.F.R. § 54.8(e)( 1). 

2U 47 C.F.R. § 54.8(e)(4). 

21 Id. 

22 Id. $ 54.8(f). 

See Second Report and Order, 18 FCC Red at 9226, para. 70; 47 C.F.R. § 54.8(e )(5). 

24 ‘'Causes for suspension and debarment are conviction of or civil judgment for attempt or commission of criminal 
fraud, theft, embezzlement, forgery, bribery, falsification or destruction of records, making false statements, 
receiving stolen property, making false claims, obstruction of justice and other fraud or criminal offense arising out 
of activities associated with or related to the schools and libraries support mechanism, the high-cost support 
mechanism, the rural healthcare support mechanism, and the low-income support mechanism.” 47 C.F.R. § 54.8(c). 
Associated activities “include the receipt of funds or discounted sendees through [the federal universal service] 
support mechanisms, or consulting with, assisting, or advising applicants or service providers regarding [the federal 
universal service] support mechanisms.” Id. § 54.8(aK 1 )• 

21 Id. § 54.8(b). 

2 ‘ Second Report and Order. 18 FCC Red at 9226. para. 70: 47 C.F.R. § 54.8(c)(3). 

27 Second Report and Order. 18 FCC Red at 9226, para. 70; 47 C.F.R. § 54.8(e)(5). 
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the Bureau decides to debar you, its decision will become effective upon either your receipt of a 
debarment notice or publication of the decision in the Federal Register, whichever comes first." 8 

If and when your debarment becomes effective, you will be prohibited from participating in 
activities associated with or related to the E-Rate program for three years from the date of 
debarment. 29 The Bureau may set a longer debarment period or extend an existing debarment 
period if necessary to protect the public interest. 30 

Please direct any response, if sent by messenger or hand delivery, to Marlene H. Dortch, 
Secretary, Federal Communications Commission, 445 12 th Street, S.W., Room TW-A325, 
Washington, D.C. 20554, to the attention of Joy M. Ragsdale, Attorney Advisor, Investigations 
and Hearings Division, Enforcement Bureau, Room 4-C330, with a copy to Theresa Z. 
Cavanaugh, Chief, Investigations and Hearings Division, Enforcement Bureau, Room 4-C330, 
Federal Communications Commission. All messenger or hand delivery' filings must be 
submitted without envelopes. 31 If sent by commercial overnight mail (other than U.S. Postal 
Service (USPS) Express Mail and Priority Mail), the response must be sent to the Federal 
Communications Commission, 9300 East Hampton Drive, Capitol Heights, Maryland 20743. If 
sent by USPS First Class, Express Mail, or Priority Mail, the response should be addressed to 
Joy Ragsdale, Attorney Advisor, Investigations and Hearings Division, Enforcement Bureau, 
Federal Communications Commission, 445 I2 ,h Street, S.W., Room 4-C330, Washington, D.C. 
20554, with a copy to Theresa Z. Cavanaugh, Chief, Investigations and Hearings Division, 
Enforcement Bureau, Federal Communications Commission, 445 12 ,h Street, S.W., Room 
4-C330, Washington, D.C. 20554. You shall also transmit a copy of your response via e-mail to 
Joy M. Ragsdale, Joy.Ragsdale@fcc.gov and to Theresa Z. Cavanaugh, 
Terry.Cavanaugh@fcc.gov. 


28 47 C.F.R. § 54.8(c)(5). The Commission may reverse a debarment or may limit the scope or period of 
debarment, upon a finding of extraordinary circumstances, following the filing of a petition by you or an interested 
part>' or upon motion by the Commission. Id. § 54.8(0- 

29 Second Report and Order. 18 FCC Red at 9225, para. 67: 47 C.F.R. § 54.8(d), (g). 

V) 47 C.F.R. § 54.8(g). 

31 Sec FCC .Announces Change in Filing Location for Paper Documents , Public Notice. 24 FCC Red 14312 (2009) 
for further filing instructions. 
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If you have any questions, please contact Ms. Ragsdale via U.S. postal mail, e-mail, or by 
telephone at (202) 418-1697. You may contact me at (202) 418-1553 or at the e-mail address 
noted above if Ms. Ragsdale is unavailable. 

Sincerely yours, 


Theresa Z. Cavanaugh 
Chief 

Investigations and Hearings Division 
Enforcement Bureau 


cc: Johnnay Schrieber, Universal Service Administrative Company (via e-mail) 

Rashann Duvall, Universal Service Administrative Company (via e-mail) 

Brian A. Jacobs, U. S. Attorney’s Office, Southern District of New York (via e-mail) 
Alvin L. Bragg, Jr., U. S. Attorney’s Office, Southern District of New York (via e-mail) 
Paul M. Krieger, U. S. Attorney’s Office, Southern District of New York (via e-mail) 
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In die Matter of ) 

) 

Assessment and Collection of Regulatory Fees for ) MD Docket No. 12-116 
Fiscal Year 2012 ) 
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) 


REPORT AND ORDER 

Adopted: July 13, 2012 Released: July 19, 2012 
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ATTACHMENT A - List of Commenters 
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ATTACHMENT C - 2012 Schedule of Regulatory- Fees 
ATTACHMENT D - Sources of Payment Unit Estimates for FY 2012 
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ATTACHMENT G - FY 2011 Schedule of Regulatory Fees 
ATTACHMENT H - Rule Changes 


I. INTRODUCTION AND SUMMARY 

1. In this Report and Order , we conclude the process of assessing and collecting regulatory- 
fees for Fiscal Year (“FY") 2012 to collect $339,844,000 in regulatory fees for FY 2012. Section 9(aX0 
of the Communications Act of 1934, as amended (the “Act’’) directs the Commission to collect regulatory 
fees To recover the costs of ...enforcement activities, policy and rulemaking activities, user information 
services, and international activities." 1 Section 9(a)(2) stipulates that regulatory fees for the enumerated 
activities ‘‘shall be collected only if, and only in the total amounts, required in Appropriation Acts, 1 * and 
must “be established in amounts that will result in collection, during each fiscal year, of any amount that 
can be reasonably be expected to equal the amount appropriated 1 ' for the performance of the activities 
enumerated in section 9(a)( 1) during that fiscal year. Since FY 2009, Congress has directed the 
Commission to assess and collect regulatory fees in an amount equal to the entire amount appropriated. 2 
Congress appropriated $339,844,000 for the Commission in FY 20I2, 1 and the regulatory- fees established 
in this FY 2012 Report ami Order are calculated so as to collect this entire amount. 4 In this annual 
regulatory fee proceeding, we retain many of the current methods, policies, and procedures for collecting 
section 9 regulatory fees adopted by the Commission in prior years. Consistent with our established 
practice, we intend to collect these regulatory fees during a September 2012 filing window in order to 
collect the required amount by the end of our fiscal year^ 

2. In this FY 2012 Report and Order , we address the following issues: 1) incorporating 
2010 Census data into our broadcast population data, 2) assessing a regulatory fee for each broadcasting 
facility operating either in an analog or digital mode (but not both) for Low Power. Class A, and TV 
Translators/Boosters, 3) maintaining the FY 2012 Interstate Telecommunications Service Provider (1TSP) 
fee rate at the same level as in FY 2011.4) using an online tiling system for the filing of requests for a 
refund, waiver, fee reduction, or deferment of pay ment of an application or regulatory fee, 5) maintaining 


1 47 U.S.C. § 159(a). 

‘ Omnibus Appropriations Act of 2009, Pub. L. No. 111-8. 123 Stat. 524, 657 (2009). 

* Consolidated Appropriations Act of 2012. Pub. L. No. 112-74. Div. C. Title V (December 23. 2011). 

4 In FY 2011. the Commission’s collection target goal was $335,794,000, and it collected $342.04 million through 
Seplember 30. 2011. Any over collection amount is unavailable for obligation pursuant to Public Law 112-74 (I IR 
2055), Consolidated Appropriations Act 2012 . page 124. 

s The Commission also expects to release in the near future a Sotice of Proposed Rulemaking that will propose to 
update our current cost allocation percentages and revise our cost allocation methodology . We expect to implement 
any changes that result from this rulemaking in FY 2013: they do not affect the fees set in this FY 2012 Report and 
Order. 
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the Commercial Mobile Radio Service ("CMRS*’) Messaging Service at the rate of $.08 per subscriber, 
and 6) the Commission will continue to promote greater use of technology (and less use of paper) in 
improving its regulatory fee notification and collection processes. The resulting FY 2012 Schedule of 
Regulator}- Fees appears in Attachment C. 

II. REPORT AND ORDER 

3. In this FY 2012 Report and Order , we retain the same regulator}’ fee methodology used 
in FY 2011 and in prior fiscal years, with some adjustments to maintain the FY 2012 ITSP fee rate at the 
same level as in FY 2011. These adjustments are reflected in the ITSP fee rate, as well as in the fee rates 
of all remaining fee categories listed in Attachment C. 

4. Since FY 1990, the Commission has allocated the amount appropriated by Congress 
across the various fee categories, and then divided these allocated amounts by the number of estimated 
payment units in each fee category to determine the unit fee/' As in prior years, for cases involving small 
multiyear fees (e.g, licenses that are renewed over a multiyear term), we divided the allocated amounts 
by their respective estimated payment units, as well as by the term of the license (5-year or 10-year) to 
determine the unit fee, which was then rounded to be consistent with the requirements of section 
9(b)(2)(B) of the Act. This process is illustrated in Attachment B and yields the FY 2012 regulatory fees 
shown in Attachment C. 

5. We then calculated the number of pay ment units subject to the fee. In some instances. 
Commission licensee databases were used in calculating pay ment units; in other instances, actual prior year 
payment records and/or industry and trade association projections were used. 7 Where appropriate, we 
adjusted and rounded our final estimates to take into account factors that could affect the number of units for 
which a fee is paid 8 . Such factors include waivers and exemptions filed in FYs 2011 and 2012. as well as 
fluctuations in the number of licenses or station operators due to economic, technical, or other reasons. Our 
estimated FY 2012 payment units, therefore, were adjusted to account for the variable factors relevant to 
each fee category. The fee rate may also have been rounded or adjusted slightly to reflect these variables. 

6. On May 4, 2012, we released the FY 2012 Notice of Proposed Rulemaking to seek 
comment on the proposed FY 2012 regulator}' fees. We received two comments and no reply comments. 

We address the issues raised in our FY 2012 Notice of Proposed Rulemaking and the comments received 
below. 


A. Regulatory Fee Obligations for AM and FM Radio Stations 

7. The fee methodology for AM and FM radio stations is based on a number of factors, 

including facility attributes (e g. power, channel/frequency) and the population served by each station. 
The calculation of the population served is determined by apply ing current United States Census Bureau 
data to the station’s technical and engineering data, as detailed in Attachment E. In FY 2012, the 
Commission will incorporate the results of the 2010 Census data into our broadcast population data, 
which could precipitate a change in population count for some radio stations. These population counts, 
along with the station’s class and type of service, are the basis for determining regulatory- fees. We 


6 In many instances, the regulatory fee amount is a flat fee per licensee or regulatee. In some instances, the fee 
amount represents a per-unit fee (such as for International Bearer Circuits), a per-unit subscriber fee (such as for 
Cable. Commercial Mobile Radio Service (“CMRS") Cellular/.Mobile and CMRS Messaging), or a fee factor per 
revenue dollar (Interstate telecommunications Service Provider ("ITSP”) fee). I he payment unit is the measure 
upon which the fee is based, such as a licensee, regulatee, or subscriber fee. 

7 See Attachment D for a list of databases we consulted. 

9 The use of "regulatee” in this Order refers to any pay or of regulatory fees. 

9 See Assessment and Collection of Regulatory Fees for hiscal )ear 2012, Notice of Proposed Rulemaking. 77 FR 
29275 (May 17, 2012) ("FY 20J2 Regulatory Fees SPRM 'j. 
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sought comment, but did not receive any on this issue. We conclude that the 2010 census data should be 
incorporated into our broadcast population data when determining regulatory fees. 

B. Regulatory Fee Obligations for Digital Low Power, Class A, and TV 
T ransIators/Boosters 

8. The digital transition to full-servicc television stations was completed on June 12, 2009, 
but Low Power, Class A, and TV Translators'Boosters are not required to make the digital transition until 
September I, 2015. Historically, we have only considered the digital transition in the context of 
regulatory fees applicable to full-service television stations. Consequently, the “digital only'* exemption 
does not apply to Low Power, Class A, and TV Translator Booster facilities. Because the digital 
transition in the Low Power, Class A, and TV Translator Booster facilities is still voluntary', these 
facilities may transition from analog to digital service at vary ing times prior to September I, 2015. 

During this period of transition, licensees of Low Power, Class A, and TV Translator Booster facilities 
may be operating in analog mode, in digital mode, or in an analog and digital simulcast mode. We sought 
comment on how this should be reflected in the regulatory fees paid by licensees of these facilities, but 
we did not receive any comments in response. In the absence of comment, we conclude that a single fee 
will be assessed for each facility' regardless of whether it transmits in analog or digital mode, digital 
mode, or simulcasting in both analog and digital modes. As more of these facilities convert to digital 
mode, the Commission will revisit how regulatory fees will be assessed. 

C. Regulatory* Fee Obligations of Interstate Telecommunications Service Providers 

9. In our FY 2011 Report and Order , we assessed the Interstate Telecommunications 
Service Provider (‘iTSP*’) industry a regulatory fee of S.00375 per revenue dollar. This lee reflected the 
Commission's decision to limit the increase in ITSP regulatory fees in light of the continuing decrease in 
the revenue base upon which ITSP regulatory fees are calculated, and pending a more comprehensive 
rebalancing of ITSP fees as pan of our reexamination of the factual and methodological predicates of our 
regulatory fee program. This reexamination will commence shortly. For that reason we proposed in our 
FY 2012 Notice of Proposed Rulemaking to assess FV 2012 ITSP regulatory' fees at the same fee rate as in 
FY 2011, and to allocate the remaining revenue requirement across all other fee categories. 10 

10. We received one comment from the United States Telecom Association (“USTA"). 

USTA supports the Commission’s effort to rebalance its regulatory fee structure, including updating the 
calculation of full-time equivalents (“FTEs*’) and adjusting the way costs are currently allocated. 11 USTA 
also contends that today’s separate communication platforms, e.g. wireless, cable, and wireline, are 
capable of providing similar communication services, and it is therefore critical for the Commission to 
establish fee parity among the providers utilizing these platforms. 1: 

11. We have initiated a separate proceeding in which we are requesting comment on these 
and other issues. 13 Because we expect to use the comments that are received and other data in setting next 
year’s regulatory fees, we will adopt our proposal to maintain the FY 2012 ITSP fee rate in the interim at 
the FY 2011 rate of .003 75. 

D. Improving Public Information on Waiver Requests and Decisions 

12. In our FY 2012 Notice of Proposed Rulemaking , we sought comment on requiring 


10 See FY 2012 Regulatory Fees \PR\f at para. 17. 

11 United States Telecom Association, at page I. 

12 USTA at page 1-2. 

13 In the Matter of Procedures for Assessment and Collection of Regulators Fees: Assessment and Collection of 
Regulatory fees for Fiscal Year 2008. Soiiee of Proposed Rulemaking. FCC 12-77, Ml) Docket No. 12-201 
(released on July 17. 2012). 
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regulatees filing a request for a refund, waiver, fee reduction, or deferment of payment of an application 
or regulatory fee to use an online filing system rather than submitting their requests in hardcopy format. 4 
We believe that an online filing system will complement other existing online Commission systems 
already in place, such as the Broadcast Radio and Television Electronic Filing System (more commonly 
referred to as CDBS), the Cable Operations and Licensing System (COALS), and Consumer Complaint 
Forms. The resulting fee waiver filing system will include such documents as the tiled request, any 
relevant supporting documentation, and the resulting decision. We also proposed to apply the provisions 
of section 0.459 to requests that electronically-tiled material be withheld from public inspection. 15 

13. We received no comments on this issue. We will therefore adopt our proposal and 
require that all requests for refunds, waivers, fee reductions, or deferments of payment be filed using an 
online system. We direct the Office of Managing Director to take the necessary steps to assist regulatees 
in transitioning to electronic tiling. 

E. Commercial Mobile Radio Services ( %4 CMRS”) Messaging Service 

14. In response to our FY 2012 Notice of Proposed Rulemaking , the Commission received a 
comment from the Critical Messaging Association (“CMA") regarding the CMRS messaging service 
regulatory fee category. CMA contends that even though the Commission has not acted on its FY 2008 
Further Notice of Proposed Rulemaking to review, among other things, the CMRS messaging service fee 
category , the Commission should maintain the CMRS messaging fee at $.08 per subscriber as a minimum 
appropriate action to take in FY 2012.'* As stated in paragraph 11, we anticipate revising our regulatory 
fee program in time to calculate FY 2013 fees. For that reason, and because we agree with CMA that the 
prevailing circumstances in FY 2003 still exist today, 7 we find it appropriate that the FY 2012 CMRS 
Messaging regulatory fee remain at a rate of $0.08 per subscriber. 

F. Administrative and Operational Issues 

15. In FY 2009, the Commission implemented several procedural changes that simplified the 
payment and reconciliation processes of regulatory fees. In FY 2012, the Commission will continue to 
promote greater use of technology' (and less use of paper) in improving our regulatory fee notification and 
collection processes. We sought comment on how we might do this, but we received no specific 
comment in response. Accordingly, the Commission will continue its own efforts to promote greater 
efficiency in its regulatory fee notification and collection processes, subject to appropriate notice and 
comment. 

16. In FY 2009, we instituted a mandatory' filing requirement using the Commission’s 
electronic filing and pay ment system (also known as ‘‘Fee Filer"). 18 Regulatees filing their annual 
regulatory fee payments were required to begin the process by entering the Commission’s Fee Filer 


14 See FY 2012 Regulatory Fees NPRM at para. 18. 

,5 Specifically, section 0.457(a) (2) through (g) describe, inter alia . how confidential material should be submitted 
electronically, what showings must be made to justify withholding electronically-submitted information from public 
inspection, and how the Commission will resolve confidentiality requests. 

16 The Critical Messaging Association at page I. 

17 Beginning in FY 2003. the Commission maintained the paging regulatory fee rate at $.08 per subscriber, the same 
level as in FY 2(8)2, and it has maintained this level of $.08 per subscriber for all subsequent years. See Assessment 
and Collection of Regulatory Fees for Fiscal Year 2003. Report and Order. 18 FCC Red 15988 ^ 21-22 (2003) (FY 
2003 Report and Order). 

See Assessment and Collection of Regulatory Fees for Fiseal Year FY 2009 , Report and Order 24 FCC Red 10301 
at paras. 20 and 21 ("FT 20(t9 Report and Order ). 
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system with a valid FCC Registration Number (“FRN’*) and password. 10 This change, which required 
regulatees to use Fee Filer for the filing of annual regulatory fees, not the payment of such regulatory 
fees 0 was beneficial to both licensees and to the Commission. For licensees, the mandatory use of Fee 
Filer eliminates the need to manually complete and submit a hardcopy Form 159. and for the 
Commission, the data in electronic format makes it much easier to process payments efficiently and 
effectively. We sought comment on how to improve the mandatory use of Fee Filer for filing annual 
regulatory fees. We received no specific comments or reply comments on this issue. Accordingly, we 
will continue our own efforts to refine our fee filing and pay ment procedures, subject to appropriate 
notice and comment. 

III. FEE COLLECTION PROCEDURES 

17. Included below are procedural items as well as our current payment and collection 
methods which we have revised over the past several years to expedite the processing of regulatory fee 
payments. We do not propose changes to these procedures. Rather, we include them here as a useful way 
of reminding regulatory' fee payers and the public about these aspects of the annual regulatory' fee 
collection process. 

A. Public Notices and Fact Sheets 

18. Each year we post public notices and fact sheets pertaining to regulatory fees on our 
website. These documents contain information about the payment due date and relevant regulatory fee 
payment procedures. We will continue to post this information on 

http: Vtrans ition, fee .gov/fees Tegfees .htni 1 , rather than mailing it to regulatees. 

B. Pre-Bill Notification and Collection of Regulatory Fees 

19. In prior years, the Commission mailed pre-bills via surface mail to regulatees in select 
regulatory fee categories: ITSPs, Geostationary' (“GSO") and Non-Geoslat ionary (“NGSCT) satellite 
space station licensees. 21 holders of Cable Television Relay Service (“CARS’*) licenses, and Earth Station 
licensees." The remaining regulatees did not receive pre-bills. In our FY 2009 Report and Order, the 
Commission decided to make the information contained in these pre-bills viewable in Fee Filer, rather 
than mailing pre-bills to licensees via surface mail/ 3 We continued this practice in FY 2010 and FY 2011 
by placing the pre-bill information on Fee Filer, where it could be accessed by regulatees through the 
Commission's website. Regulatees can also look to the Commission's website for information on 
upcoming events and deadlines relating to regulatory' fees. 


|,; In order to do this, licensees must have a current and valid FRN address on file in the Commission’s Registration 
System (CORES). 

20 Regulatees have different options when making a payment, including credit card, check, and wire transfer. 

‘‘ Geostationary orbit space station (“GSO”) licensees received regulatory fee pre-hills for satellites that (1) were 
licensed by the Commission and operational on or before October I of the respective fiscal year: and (2) were not 
co-loeated with and technically identical to another operational satellite on that dale (i.e . were not functioning as a 
spare satellite). Non-gcostationary orbit space station ("NGSO”) licensees received regulatory fee pre-bills for 
systems that were licensed by the Commission and operational on or before October 1 of the respective fiscal year. 

22 A pre-bill is considered an account receivable in the Commission’s accounting system. Pre-bills reflect the 
amount owed and have a payment due date of the last day of the regulatory fee pay ment w indow. Consequently, if a 
pre-bill is not paid bv the due date, it becomes delinquent and is subject to our debt collection procedures. .Vtv also 
47 C.F.R. §$ 1.1161(c). 1.1164(f)(5). and 1.1910. 

23 See FY 2009 Report and Order at ff 24. 26. 
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C. Assessment Notifications 

1. Media Services Licensees 

20. Beginning in FY 2003, we sent fee assessment notifications via surface mail to media 
services entities on a per-facility basis. 24 These notifications provided the assessed fee amount for the 
facility in question, as well as the data attributes that determined the fee amount. We have since refined 
this initiative to be more electronic and paperless. 25 In our FY 2010 Notice of Proposed Rulemaking* we 
sought comment to discontinue mailing the media notifications beginning in FY 2011, relying instead on 
information on the Commission’s website and the use of the Commission-authorized website at 

www. fee fees. com . 26 We received no comments or reply comments in FY 2010, and beginning in FY 
2011, we discontinued the mailing of fee assessment notifications via surface mail to media service 
entities. In FY 2012, we will continue the practice of not mailing hardcopy notification assessment letters 
to media licensees. 

2. CMRS Cellular aud Mobile Services Assessments 

21. We will continue to follow our current procedures for conveying CMRS subscriber 
counts to providers. We will mail an initial assessment letter to Commercial Mobile Radio Service 
(CMRS) providers using data from the Numbering Resource Utilization Forecast (“NRUF”) report that is 
based on “assigned” number counts that have been adjusted for porting to net Type 0 ports (“in” and 
“out”). 27 The letter will include a listing of the carrier's Operating Company Numbers f‘OCNs”) upon 
which the assessment is based." 8 The letters will not include OCNs with their respective assigned number 
counts, but rather, an aggregate total of assigned numbers for each carrier. 

22. A carrier wishing to revise its subscriber count can do so by accessing Fee Filer after 
receiving its initial CMRS assessment letter. Providers should follow the prompts in Fee Filer to record 
their subscriber revisions, along with any supporting documentation. 2W The Commission will then review 
the revised count and supporting documentation and either approve or disapprove the submission in Fee 
Filer. If the submission is disapproved, the Commission will contact the provider to afford the provider 
an opportunity to discuss its revised subscriber count and/or provide additional supporting documentation. 
If we receive no response or correction to the initial assessment letter, or we do not reverse our initial 
disapproval of the provider’s revised count submission, we expect the fee payment to be based on the 
number of subscribers listed on the initial assessment letter. Once the timeframe for revision has passed, 
the subscriber counts are final and are the basis upon which CMRS regulatory’ fees are expected to be 
paid. Providers can also view their final subscriber counts online in Fee Filer. A final CMRS assessment 


24 An assessment is a proposed statement of the amount of regulatory fees owed by an entity to the Commission for 
proposed subscriber count to be ascribed for purposes of setting the entity's regulatory fee), but it is not entered into 
the Commission’s accounting system as a current debt. 

25 Those refinements include providing licensees with a Commission-authorized website where they can update or 
correct any information concerning their facilities, and amend their fee-exempt stahis. if need be. The notifications 
also provide licensees w ith a telephone number to call in the event that they need customer assistance. 

26 See Assessment and Collection of Regulatory Fees for Fiscal Year 2010. Report and Order. 25 FCC Red 9278 at 
para. 42 (2010) ("FY 2010 Report and Order") 

27 See Assessment and Collection of Regulatory Fees for Fiscal Year 2005 and Assessment and Collection of 
Regulatory Fees for Fiscal Year 2004, Ml) Docket Nos. 05-59 and 04-73. Report and Order and Order on 
Reconsideration. 20 FCC Red 12259, 12264,38-44 (2005). 

28 Id. 

In the supporting documentation, the provider will need to state a reason for the change, such as a purchase or sale 
of a subsidiary, the date of the transaction, and any other pertinent information that will help to justify a reason for 
the change. 
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letter will not be mailed out. 

23. Because some carriers do not file the NRUF report, they may not receive an initial 
assessment letter. In these instances, the carriers should compute their fee payment using the standard 
methodology 30 that is currently in place for CMRS Wireless services g., compute their subscriber 
counts as of December 31,2011), and submit their fee payment accordingly. Whether a carrier receives 
an assessment letter or not, the Commission reserves the right to audit the number of subscribers for 
which regulatory fees are paid. In the event that the Commission determines that the number of 
subscribers paid is inaccurate, the Commission will bill the carrier for the difference between what was 
paid and what should have been paid. 

D. Streamlined Regulatory Fee Payment Process 

1. Cable Television 

24. The Commission will continue to permit cable television operators to base their 
regulatory fee payment on their company’s aggregate year-end subscriber count, rather than requiring 
them to report cable subscriber counts on a per community’ unit identifier (“CU1D”) basis. This 
significantly lessens the cable operators’ burden in calculating and paying their regulatory fees. 

2. CMRS Cellular and Mobile Providers 

25. In FY 2006, we streamlined the CMRS payment process by eliminating the requirement 
for CMRS providers to identify their individual call signs when making their regulatory fee payment, 
instead allowing CMRS providers to pay their regulatory fees only at the aggregate subscriber level 
without having to identify their various call signs. 31 We will continue this practice in FY 2012. In FY 
2007, we consolidated the CMRS cellular and CMRS mobile fee categories into one fee category with a 
single fee code, thereby eliminating the requirement for CMRS providers to separate their subscriber 
counts into CMRS cellular and CMRS mobile fee categories during the regulatory fee payment process. 
This consolidation of fee categories enabled the Commission to process payments more quickly and 
accurately. For FY 2012, we will continue this practice of combining the CMRS cellular and CMRS 
mobile fee categories into one regulatory fee category . 

3. Interstate Telecommunications Service Providers 

26. In FY 2007, we adopted a proposal to round lines 14 (total subject revenues) and 16 (total 
regulatory fee owed) on FCC Form 159-W worksheet to the nearest dollar. This revision enabled the 
Commission to process the ITSP regulatory' fee payments more quickly because rounding was performed 
in a consistent manner, thereby eliminating processing issues. For FY 2012, we will continue to round 
lines 14 and 16 when calculating the FY 2012 ITSP fee obligation. In addition, we w ill continue the 
practice of not mailing out Form 159-W via surface mail. 

E. Payment of Regulatory' Fees 

1. Lock Box Bank 

27. All lock box payments to the Commission for FY 2012 will be processed by U.S. Bank. 
St. Louis, Missouri, and payable to the FCC. During the fee season for collecting FY 2012 regulatory 
fees, regulatees can pay their fees by credit card through Pay.gov, 32 by check, money order, or debit 


i0 See, e g . Federal Communications Commission, Regulatory' l ees Pact Sheet: What You Owe - Commercial 
W ireless Services Jor FY 2011 at 1 (rcl. September 201 0. 

31 See Assessment ami Collection of Regulators,t Fees for Fiscal Year 2006. MD Docket No. 06-68. Report and 
Order. 21 FCC Red 8092. 8105. T 48 (2006). 

3 ‘ In accordance with U.S. Treasury Financial Manual Announcement No. A-2012-02. the U.S. Treasury will reject 
credit card transactions greater than $49,9^9.99 from a single credit card in a single day. This includes online 
(continued....) 
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card; 1 * or by placing their credit card number on Form 159-E (Remittance Advice form) and mailing their 
fee and accompanying Form 159-E to the following address: Federal Communications Commission, 
Regulatory Fees, P.O. Box 979084, St. Louis, MO 63197-9000. Additional payment options and 
instructions are posted at http://transition.fcc.gov/fees/regfees.html. 

2. Receiving Bank for Wire Payments 

28. The receiving bank for all wire payments is the Federal Reserve Bank, New York, New 
York (TREAS NYC). When making a wire transfer, regulatees must fax a copy of their Fee Filer 
generated Form 159-K to U.S. Bank, St. Louis. Missouri at (314) 418-4232 at least one hour before 
initiating the wire transfer (but on the same business day) so as not to delay crediting their account. 
Regulatees should discuss arrangements (including bank closing schedules) with their bankers several 
days before they plan to make the wire transfer to allow sufficient time for the transfer to be initiated and 
completed before the deadline. Complete instructions for making wire payments are posted at 

http: /tran s i t ion. fee. gov/fees w iretran. h t m 1. 

3. De Minimis Regulatory Fees 

29. Regulatees whose total FY 2012 regulatory fee liability, including all categories of fees 
for which payment is due, is less than $10 are exempted from payment of FY 2012 regulatory fees. 

4. Standard Fee Calculations and Payment Dates 

30. The Commission w ill accept fee payments made in advance of the window for the 
payment of regulatory fees. The responsibility for payment of fees by service category is as follows: 

• Media Services: Regulatory fees must be paid for initial construction permits that were granted 
on or before October 1.2011 for AM/FM radio stations, VHF/UHF full service television 
stations, and satellite television stations. Regulatory fees must be paid for all broadcast facility 
licenses granted on or before October 1,2011. In instances where a permit or license is 
transferred or assigned after October 1,2011, responsibility for payment rests with the holder of 
the permit or license as of the fee due date. 

• Wireline (Common Carrier) Services: Regulatory fees must be paid for authorizations that were 
granted on or before October I, 2011. In instances where a permit or license is transferred or 
assigned after October I, 2011, responsibility for payment rests with the holder of the permit or 
license as of the fee due date. We note that audio bridging service providers are included in this 
category. 34 

(Continued from previous page) - 

transactions conducted via Pay.gov. transactions conducted via other channels, and direct-ovcr-the counter 
transactions made at a U.S. Government facility. Individual credit card transactions larger than the $49,999.99 limit 
may not be split into multiple transactions using the same credit card, whether or not the split transactions arc 
assigned to multiple days. Splitting a transaction violates card network and Financial Management Service (FMS) 
rules. However, credit card transactions exceeding the daily limit ma> be split between two or more different credit 
cards. Other alternatives for transactions exceeding the $49,999.99 credit card limit include payment by check, 
electronic debit from your bank account, and wire transfer. 

33 In accordance with U.S. Treasury Financial Manual Announcement No. A-2012-02, the maximum dollar-value 
limit for debit card transactions will be eliminated. It should also be noted that onl> Visa and MasterCard branded 
debit cards are accepted by Pay.gov. 

34 Audio bridging services are toll teleconferencing services, and audio bridging service providers arc required to 
contribute directly to the Universal Service Fund based on revenues from these services. On June 30. 2008. the 
Commission released the InterCail Order , in which the Commission stated that InterCall, Inc. and all similarly 
situated audio bridging service providers are required to contribute directly to the Universal Service Fund. See 
Request for Review' bv InterCail. hie. of Decision of Universal Service Administrator . CC Docket No. 96-45. Order. 
23 FCC Red 10731 (2008) (” InterCail Order'). 
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• Wireless Sendees: CMRS cellular, mobile, and messaging services (fees based on number of 
subscribers or telephone number count): Regulator} fees must be paid for authorizations that 
were granted on or before October 1.2011. The number of subscribers, units, or telephone 
numbers on December 31, 2011 will be used as the basis from which to calculate the fee 
payment. In instances where a permit or license is transferred or assigned after October 1, 2011, 
responsibility for payment rests with the holder of the permit or license as of the fee due date. 

• 'Hie first eleven regulatory fee categories in our Schedule of Regulatory Fees (see Attachment C) 
pay “small multi-year wireless regulatory' fees.*’ Entities pay these regulatory fees in advance 
for the entire amount of their five-year or ten-year term of initial license, and only pay regulatory' 
fees again when the license is renewed or a new license is obtained. We include these fee 
categories in our Schedule of Regulatory' Fees to publicize our estimates of the number of “small 
multi-year wireless’* licenses that w ill be renewed or newly obtained in FY 2012. 

• Multichannel Video Programming Distributor Services (cable television operators and CARS 
licensees): Regulatory' fees must be paid for the number of basic cable television subscribers as 
of December 31. 20! I. 35 Regulatory fees also must be paid for CARS licenses that were granted 
on or before October 1,2011. In instances where a permit or license is transferred or assigned 
after October 1,2011, responsibility- for payment rests with the holder of the permit or license as 
of the fee due date. 

• International Services: Regulatory' fees must be paid for earth stations, geostationary- orbit space 
stations and non-geostationary orbit satellite systems that were licensed and operational on or 
before October 1. 2011. In instances where a permit or license is transferred or assigned after 
October I, 2011, responsibility for payment rests with the holder of the permit or license as of 
the fee due date. 

• International Services: Submarine Cable Systems: Regulatory fees for submarine cable systems 
are to be paid on a per cable landing license basis based on circuit capacity as of December 31. 
2011. In instances where a license is transferred or assigned after October 1,2011. 
responsibility for payment rests with the holder of the license as of the fee due date. For 
regulatory fee purposes, the allocation in FY 2012 will remain at 87.6 percent for submarine 
cable and 12.4 percent for satellite/terrestrial facilities. 

• International Services: Terrestrial and Satellite Services: Finally, regulatory' fees for 
International Bearer Circuits are to be paid by facilities-based common carriers that have active 
(used or leased) international bearer circuits as of December 31. 2011 in any terrestrial or 
satellite transmission facility for the provision of service to an end user or resale carrier, which 
includes active circuits to themselves or to their affiliates. In addition, non-common carrier 
satellite operators must pay a fee for each circuit sold or leased to any customer, including 
themselves or their affiliates, other than an international common carrier authorized by the 
Commission to provide U.S. international common carrier services. “Active circuits” for these 
purposes include backup and redundant circuits as of December 31,2011. Whether circuits are 
used specifically for voice or data is not relevant for purposes of determining that they are active 


Cable television system operators should compute their number of basic subscribers as follows: Number of single 
family dwellings + number of individual households in multiple dwelling unit (apartments, condominiums, mobile 
home parks, etc.) paying at the basic subscriber rate + bulk rate customers + courtesy and free service. Note: Bulk- 
Rate Customers = Total annual bulk-rate charge divided by basic annual subscription rate for indiv idual households. 
Operators may base their count on "a typical day in the last full week” of December 2011. rather than on a count as 
of December 31. 2011. 
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circuits. In instances where a permit or license is transferred or assigned after October 1, 2011, 
responsibility for payment rests with the holder of the permit or license as of the fee due date. 
For regulatory fee purposes, the allocation in FY 2012 will remain at 87.6 percent for submarine 
cable and 12.4 percent for satellite/terrestrial facilities. 

F. Enforcement 

31. To be considered timely, regulatory fee payments must be received and stamped at the 
lockbox bank by the due date of regulatory- fees. Section 9(c) of the Act requires us to impose a late 
payment penalty of 25 percent of the unpaid amount to be assessed on the first day following the 
deadline date for tiling of these fees. 10 Failure to pay regulatory- fees and or any late penalty will subject 
regulatees to sanctions, including those set forth in section 1.1910 of the Commission’s Rules 17 and in 
the Debt Collection Improvement Act of 1996 (“DO A”). 18 We also assess administrative processing 
charges on delinquent debts to recover additional costs incurred in processing and handling the related 
debt pursuant to the DC1A and section 1 1940(d) of the Commission’s Rules. 19 These administrative 
processing charges will be assessed on any delinquent regulatory fee, in addition to the 25 percent late 
charge penalty. In case of partial payments (underpayments) of regulatory fees, the payor will be given 
credit for the amount paid, but if it is later determined that the fee paid is incorrect or not timely paid, 
then the 25 percent late charge penalty (and other charges and/or sanctions, as appropriate) will be 
assessed on the portion that is not paid in a timely manner. 

32. We will withhold action on any applications or other requests for benefits filed by anyone 
who is delinquent in any non-tax debts owed to the Commission (including regulatory fees) and will 
ultimately dismiss those applications or other requests if payment of the delinquent debt or other 
satisfactory arrangement for payment is not made. 40 Failure to pay regulatory fees can also result in the 
initiation of a proceeding to revoke any and all authorizations held by the entity responsible for pay ing 
the delinquent fee(s). 

IV. PROCEDURAL MATTERS 

A. Final Regulatory Flexibility Analysis 

33. As required by the Regulatory' Flexibility' Act of 1980 (“RFA’V the Commission has 
prepared a Final Regulatory- Flexibility Analysis (“FRFA”) relating to this Report and Order. The FRFA 
is set forth in Attachment F. 

B. Final Paperwork Reduction Act of 1995 Analysis 

34. This Report and Order does not contain any new or modified information collection 
burden for small business concerns with fewer than 25 employees, pursuant to the Small Business 
Paperwork Relief Act of 2002, Public Law 107-198, see 44 U.S.C. 3506 (c) (4). 


* 47U.S.C. § 159(c). 

17 See 47 C.F.R. § 1.1910. 

38 Delinquent debt owed to the Commission triggers application of the “red light rule” which requires offsets or 
holds on pending disbursements. 47 C.F.R. § 1.1910. In 2004, the Commission adopted rules implementing the 
requirements of the DO A. See Amendment of Parts 0 and 1 of the Commission's Rides , MD Docket No. 02-339. 
Report and Order. 19 FCC Red 6540 (2004): 47 C.F.R. Part I, Subpart O, Collection of Claims Owed the United 
Slates. 

10 47 C.F.R. $ 1.1940(d). 

40 See 47 C.F.R. $$ 1.1161(c). 1.1164(f)(5). and 1.1910. 

41 See 5 U.S.C. § 603. The RFA. see 5 U.S.C §$ 601-612, has been amended by the Small Business Regulatory 
enforcement Fairness Act of 1996 ("SBRKFA’*), Pub. L No. 104-121, Title II. 110 Stat. 847 (1996). The SBRKFA 
w as enacted as Title II of the Contract With America Advancement Act of 1996 ("CWAAA"). 


8400 


Ni\d^XVNV\ is> OvrrO -ini 



Federal Communications Commission 


FCC 12-76 


C. Congressional Review Act Analysis 

35. The Commission w ill send a copy of this Report and Order in a report to be sent to 
Congress and the Government Accountability Office, pursuant to the Congressional Review Act. 42 

V. ORDERING CLAUSES 

36. Accordingly. IT IS ORDERED that, pursuant to sections 4(i) and (j), 9, and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), I54(j), 159, and 303(r), this Report and 
Order IS HEREBY ADOPTED. 

37. IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental 
Affairs Bureau, Reference Information Center, SHALL SEND a copy of this Report and Order, 
including the Final Regulatory Flexibility Analysis in Attachment F, to the Chief Counsel for Advocacy 
of the U.S. Small Business Administration. 


FEDERAL COMMUNICATIONS COMMISSION 


Marlene H. Dortch 
Secretary 


4 " See 5 U.S.C. § 801(uXl)(A). The C ongressional Review Act is contained in Title II. § 251. of the CWAAA: see 
Pub. L. No. 104-121. Title II, § 251, 110 Stat. 868. 
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ATTACHMENT A 
List of Coinmentcrs 


Commenter 

Abbreviated name 

Critical Messaging Association 

“CM A" 

The United States Telecom Association 

‘TJSTA" 
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ATTACHMENT B 

Calculation of FY 2012 Revenue Requirements and Pro-Rata Fees 

Regulatory fees for the categories shaded in gray are collected by the Commission in advance to cover the 


term of the license and are submitted at the time the application is filed. 


Fee Category 

FY 2012 
Payment Units 

Years 

FY 2011 
Revenue 
Estimate 

Pro-Rated 
FY 2012 
Revenue 
Require¬ 
ment 

Computed 
New FY 
2012 

Regulatory 

Fee 

Rounded 

New 

FY 2012 
Regula¬ 
tory Fee 

Expected 

FY 2012 
Revenue 

PLMRS (Exclusive 
U *> 

1,400 

lp| 

10 

480,000 

501,024 

36 

35 

490.0CK 

h.MRS (Shared 

**) 

ic fifjO 

' % V S' \ * * 

JO 

2,120,000 

1237,739 

16 

15 

2,250,0(X 

Microwave -r'. 

1 \ 

.200 

to 

2,530.000 

2,361.972 

PS 

20 

2,640,00( 

218-2t9MHz';\ 

[Formerly 1VDS) 



to 

i.950 

3,579 

p2 

70 

3,5<X 

Marine 

6,550 

10 

670,000 

787324 


Ip 

655,00C 

GMRS 

7,700 

m* ■ 

232,500 

286300 

7 

71 

192.S0( 

Aviation (Aircraft) 

2,900 

r 10 

460,000 

357.874 

12 


290,00< 

Marine (Coast) 


132,500 

143,150 

50 

5 6 

I42,5(K 

Aviation (Ground) 

900j 10 

165,000 

143,150 

16 

15 

I35,OdC 

Amateur Vanity 

Calf Signs | 


,300 10 

207,320 

314,725 

1.50 

1.50 

p 214.5CK 

AM Class A 4, 

61 

1 

2 5 P 400 

250.512 

4.107 

4.100 

250.100 

AM Class B 41 ’ 

1,471 

1 

3.057.875 

3.113.508 

2,117 

2.125 

3.125.875 

AM Class C* 

869] 

1 

1.078.650 

1.109,411 

1.277 

1,275 

1.107,975 

AM Class D" 

1,541 

1 

3.642.325 

3.686,107 

2.392 

2.400 

3,698.400 

FM Classes A. Bl 
& C3 4 * 

3,055 

1 

7.629,300 

7.759.664 

2.548 

2.550 

7,764.750 

FM Classes 11. C. 
CO, Cl & C2 4 ' 

3.020 

1 

9,410.775 

9,513,249 

3.150 

3,150 

9.513,000 

AM Construction 
Permits 

65 

1 

44,100 

35787 

551 

550 

35.750 

FM Construction 
Pennits 1 

120 

1 

101.925 

84.000 

700 

700 

84,000 

Satellite TV 

125 

1 

166,250 

178.937 

1,431 

1.425 

178.125 

Satellite TV 
Construction Permit 

4 

1 

2.010 

3.579 

895 

895 

3,580 

VHP Markets 1-10 

22 

1 

1.692.500 

1.761,769 

80.080 

80.075 

1,761.650 

VHP Markets 11-25 

25 

1 

1.772,550 

1.836.977 

73,479 

73.475 

1,836.875 

VHP Markets 26-50 

38 

I 

1.457.100 

1,512.153 

39,793 

39.800 

1.512,400 

VHF Markets 51- 
100 

60 

1 

1.183.000 

1.255.187 

20.920 

20,925 

1.255.500 
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Fee Category 

FY 2012 
Payment Units 

Years 

FY 2011 
Revenue 
Estimate 

Pro-Rated 
FY 2012 
Revenue 
Require¬ 
ment 

Computed 
New FY 
2012 

Regulatory 

Fee 

Rounded 
New 
FY 2012 
Regula¬ 
tory Fee 

Expected 

FY 2012 
Revenue 

VHF Remaining 
Markets 

137 

■ 

774,700 

798.915 

5,831 


798,025 

V HF Construction 
Permits 1 

2 

■ 

12.200 

11.650 

mm 

5.825 

11.650 

UHF Markets 1-10 

109 

1 

3.915.450 

3,854.222 

35,360 

35.350 

3.853,150 

HI IF Markets 11-25 

106 

1 

3,525.650 

3.456.927 

32.613 

32,625 

3.458.250 

UHF Markets 26-50 

135 

1 

3.016.800 

2.958,639 

HKIBkIE 

21,925 

2,959.875 

UHF Markets 51- 
100 

225 

■ 

2.933,350 

2,868.448 

12.749 

12.750 

2.868,750 

l INF Remaining 
Markets 

247 

■ 

864.600 

847.30X 

3.430 

3,425 

845,975 

UHF Construction 
Permits 1 

7 

■ 

32,750 

23.975 

3.425 

Hi 

23.975 


24.800 

■ 

268.500 

286,300 

12 

10 

HH 

hhhhhh 

3,732 

■ 

1.424,765 

1.431.498 

384 

385 

1,436.820 


375 

1 

173.900 

178,937 

477 

475 

178.125 

mauBSwa 

62.200.000 

1 

58.962,000 

59.228.227 

0.9522 

0.95 

59,090.000 

Interstate 

Telecommunication 
Sen*ice Providers 

$39,700,000,000 

■ 

148.125.00 

0 

148,875.000 

0.003750 

0.00375 

148.875.000 

('MRS Mobile 

Services 
(Cellular Public 
Mobile) 

313.000.000 

1 

50.660,000 

■ 

0.1666 

0.17 

53,210.000 


3.400.000 

■ 

336,000 

272.000 

0.0800 

0.080 

272.000 


950 


523.900 

451.250 

475 




475 

■ 

161.200 

225.625 

475 

■E 


Per 64 kbps Int'l 
Bearer Circuits 
terrestrial (Common) 

& Satellite (Common 
& Non-Common) 

4.452.315 

1 

1,136.518 

1.153,787 

.259 

.26 

■ 

Submarine Cable 
Providers (see chart 
in Appendix C) 3 

38.313 

■ 

8.080.734 

8.150,949 

212.749 

212.750 

8,150.984 

I’arth Stations 

3.250 

ia 

875.875 

894.686 

275 

275 

893,750 

Space Stations 
(Geostationary) 

87 

i 

11.429.625 

11,559.346 

132,866 

132,875 

11.560,125 
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Fee Category 

FY 2012 

Payment Units 

' 

Years 

FY 2011 
Revenue 
Estimate 

Pro-Rated 
FY 2012 
Revenue 
Require¬ 
ment 

Computed 
New FY 
2012 

Regulatory 

Fee 

Rounded 

New 

FY 2012 
Regula¬ 
tory Fee 

Expected 

FY 2012 
Revenue 

Space Stations 
(Non-G costal ionary 

6 

1 

850,500 

_ 

858.899 

143,150 

143,150 

858,900 

****** Total 
F.stimated Revenue 
to be Collected 


■ 

■ 

339.840,896 



340,568.811 



■ 

335,794.00 

0 

339.844.000 



339.844,000 

Difference 


■ 

805.048 

(3.104) 



724.811 


’ The FM Construction Permit revenues and the VHF and l JHF Construction Permit revenues were adjusted to set 
the regulator)' fee to an amount no higher than the lowest licensed fee for that class of service. The reductions in the 
FM Construction Permit revenues are offset by increases in the revenue totals for FM radio stations. Similarly, 
reductions in the VHF and LHF Construction Permit revenues are offset by increases in the revenue totals for VHF 
and UHF television stations, respectively. 

2 MDS/MMDS category was renamed Broadband Radio Service (DRS). See Amendment of Parts I, 21, 73, 74 and 
101 of the Commission s Rules to Facilitate the Provision of Fixed and Mobile Broadband Access. Educational and 
Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bands , Report & Order and Further Notice of 
Proposed Rulemaking, 19 FCC Red 14165, 14169,^ 6( 2004). 

3 The chart at the end of Attachment C lists the submarine cable bearer circuit regulatory fees (common and non¬ 
common carrier basis) that resulted from the adoption of the following proceedings: Assessment and Collection of 
Regulatory Fees for Fiscal Year 2008 . Second Report and Order (MD Docket No. 08-65, RM-11312), released 
March 24. 2009: and Assessment and Collection of Regulatoiy Fees for Fiscal Year 2009 and Assessment and 
Collection of Regulators Fees for Fiscal Year 2008. Notice of Proposed Rulemaking and Order (MD Docket No. 
09-65, MD Docket No. 08-65). released on May 14. 2009 

4 I he lee amounts listed in the column entitled “Rounded New FY 2012 Regulatory Fee" constitute a weighted 
average media regulatory' fee by class of service. The actual FY 2012 regulatory fees for AM/FM radio station are 
listed on a grid located at the end of Attachment C. 
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ATTACHMENT C 
FY 2012 Schedule of Regulatory Fees 

Regulatory' fees for the categories shaded in gray are collected by the Commission in advance to cover the 
term of the license and are submitted at the time the application is filed. 


j Fee Category 

Annual 

Regulatory Fee 1 
(LJ.S. $'s) 

PLMRS (per license) (Exclusive Use) (47 CFR part 90) 

35 

Microwave (per license) (47 CFR part 101) 

20 

2T8-219 MHx (Formerly Interactive Video Data Service) (per license) (47 CFR 
part 95) 

•; : 70 

Marine (Ship) (per station) (47 CFR part HO) 

10 

Marine (Coast) (per license) (47 CFR part 80) 

50 

General Mobile Radio Service (per license) (47 CFR part 95) 

5 

Rural Radio (47 CFR part 22) (previously listed under the I and Mobile category) 

15 

PLMRS (Shared Use) (per license) (47 CFR part 90) 

§ 15 

Aviation (Aircraft) (per station) (47 CFR part 87) 

10 

Aviation (Ground) (per license) (47 CFR part 87) 

15 

Amateur Vanity Call Signs (per call sign) (47 CFR part 97) 

1.50 

CMRS Mobile/Cellular Services (per unit) (47 CFR parts 20, 22, 24. 27. 80 and 

90) 

.17 

CMRS Messaging Services (per unit) (47 CFR parts 20. 22. 24 and 90) 

.08 

Broadband Radio Service (fomierlv MMDS/ MDS) (per license) (47 CFR part 

27) 

475 

Local Multipoint Distribution Service (per call sign) (47 CFR, pari 101) 

475 

AM Radio Construction Permits 

550 

FM Radio Construction Permits 

700 

TV (47 CFR part 73) VHF Commercial 


Markets 1-10 

80.075 

Markets 11-25 

73.475 

Markets 26-50 

39.800 

Markets 51-100 

20.925 

Remaining Markets 

5.825 

Construction Permits 

5.825 

TV (47 CFR part 73) UHF Commercial 

| 
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Fee Category 

Annual 

Regulatory Fee 
(U.S. Vs) 

Markets 1-10 

35.350 

Markets 11-25 

32.625 

Markets 26-50 

21,925 

Markets 51-100 

12.750 

Remaining Markets 

3,425 

Construction Permits 

3.425 

Satellite Television Stations (All Markets) 

1.425 

Construction Permits - Satellite Television Stations 

895 

Low Power TV, Class A TV, TV/KM 1 ranslators & Boosters (47 CKR part 74) 

385 

Broadcast Auxiliaries (47 CFR part 74) 

10 

CARS (47 CFR part 78) 

475 

Cable Television Systems (per subscriber) (47 CFR part 76) 

.95 

Interstate Telecommunication Serv ice Providers (per revenue dollar) 

.00375 

F’arth Stations (47 CFR part 25) 

275 

Space Stations (per operational station in geostationary orbit) (47 CFR part 25) 
also includes DBS Service (per operational station) (47 CFR part 100) 

132.875 

Space Stations (per operational system in non-geosiaiionary orbit) (47 CFR part 

25) 

143,150 

International Bearer Circuits - Terrestrial/Satellites (per 64KB circuit) 

.26 

International Bearer Circuits - Submarine Cable 

See Table Below 
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FY 2012 SCHEDULE OF REGULATORY FEES (continued) 


FY 2012 RADIO STATION REGULATORY FEES 


Population 

Served 

AM Class 
A 

AM Class 

B 

AM 
Class C 

AM 
Class D 

.. 

FM Classes 

A, Bl & C3 

FM Classes 

B, C, CO, Cl 
&C2 

<=25,000 

$725 

$60(1 

$550 

$625 

$700 

$875 

25,001 - 75,000 

$1,475 

$1,225 

$850 

$950 

$1,425 

$1,550 

75,001 - 150,000 

$2,200 

$1,525 

$1,125 

$1,600 

$1,950 

$2,875 

150,001-500.000 

$3,300 

$2,600 

$1,675 

S 1.900 

$3,025 

$3,750 

500,001 - 1.200,000 

$4,775 

$3,975 

$2,800 

$3,175 

$4,800 

$5,525 

1,200.001 - 3,000,00 

$7,350 

$6,100 

$4,200 

$5,075 

$7,800 

$8,850 

>3,000,000 

$8,825 

$7,325 

$5,325 

$6,350 

$9,950 

$11,500 


FY 2012 SCHEDULE OF REGULATORY FEES 
International Bearer Circuits - Submarine Cable 


Submarine Cable Systems 
(capacity as of December 31. 2011) 

Fee amount 

Address 

< 2.5 Gbps 

$13,300 

FCC, International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 

2.5 Gbps or greater, but less 
than 5 Gbps 

$26,600 

FCC, International. P.O. Box 
979084, SI. Louis. MO 63197- 
9000 

5 Gbps or greater, but less than 
10 Gbps 

$53,200 

FCC, International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 

10 Gbps or greater, but less 
than 20 Gbps 

$106,375 

FCC, International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 

20 Gbps or greater 

$212,750 

FCC, International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 
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ATTACHMENT D 

Sources or Payment Unit Estimates for FY 2012 

hi order to calculate individual service fees for FY 2012, we adjusted FY 2011 payment units for each 
service to more accurately reflect expected FY 2012 payment liabilities. We obtained our updated 
estimates through a variety of means. For example, we used Commission licensee data bases, actual prior 
year payment records and industry' and trade association projections when available. The databases we 
consulted include our Universal Licensing System C'ULS’*), International Bureau Filing System CiBFS"), 
Consolidated Database System (“COBS’) and Cable Operations and Licensing System (‘’COALS’*), as 
well as reports generated within the Commission such as the Wireline Competition Bureau’s Trends in 
Telephone Service and the Wireless Telecommunications Bureau’s Numbering Resource Utilization 
Forecast. 

We sought verification for these estimates from multiple sources and, in all cases, we compared FY 2012 
estimates with actual FY 2011 payment units to ensure that our revised estimates were reasonable. Where 
appropriate, we adjusted and/or rounded our final estimates to take into consideration the fact that certain 
variables that impact on the number of payment units cannot yet be estimated with sufficient accuracy. 

These include an unknown number of waivers and/or exemptions that may occur in FY 2012 and the fact 
that, in many services, the number of actual licensees or station operators fluctuates from time to time due to 
economic, technical, or other reasons. When we note, for example, that our estimated FY 2012 payment 
units are based on FY 2011 actual payment units, it does not necessarily mean that our FY 2012 projection 
is exactly the same number as in FY 2011. We have either rounded the FY 2012 number or adjusted it 
slightly to account for these variables. 


FEE CATEGORY 

SOURCES OF PAYMENT UNIT ESTIMATES 

Land Mobile (All). Microwave, 
218-219 MHz. Marine (Ship & 
Coast), Aviation (Aircraft & 
Ground), GMRS. Amateur 

Vanity Call Signs, Domestic 

Public Fixed 

Based on Wireless Telecommunications Bureau ("WTB") 
projections of new applications and renewals taking into 
consideration existing Commission licensee data bases. Aviation 
(Aircraft) and Marine (Ship) estimates have been adjusted to take 
into consideration the licensing of portions of these services on a 
voluntary basis. 

CMRS CellulariMobile Services 

Based on WTB projection reports, and FY 11 payment data. 

CMRS Messaging Serv ices 

Based on WTB reports, and FY 11 payment data. 


Based on CDBS data, adjusted for exemptions, and actual FY 2011 
payment units. 

U11I7VHF Television Stations 

Based on CDBS data, adjusted for exemptions, and actual FY 2011 
payment units. 

AM FMTV Construction Permits 

Based on CDBS data, adjusted for exemptions, and actual FY 2011 
payment units. 

LPTV. Translators and Boosters, 
Class A Television 

Based on CDBS data, adjusted for exemptions, and actual FY 2011 
payment units. 

Broadcast Auxiliaries 

Based on actual FY 2011 payment units. 

BRS (formerly MDSMMDS) 

I.MDS 

Based on WTB reports and actual FY 2011 payment units. 

Based on W T B reports and actual FY 2011 payment units. 
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| Cable Television Relay Serv ice 
| (“CARS'*) Stations 

Based on data from Media Bureau's COALS database and actual 

FY 2011 payment units. 

Cable Television System 
Subscribers 

Based on publicly available data sources for estimated subscriber 
counts and actual TY 2011 payment units. 

Interstate Teleconnnunication 
Service Providers 

The Wireline Competition Bureau projected amount of calendar 
year 2011 revenues that will be reported on 2012 I CC f orm 499-A 
worksheets due in April. 2012. Some of the projections are based 
on FCC Form 499-Q data for the four quarters of calendar year 

2011. 

F’arth Stations 

Based on International Bureau (“IB") licensing data and actual FY 

2011 payment units. 

Space Stations (CiSOs & NGSOs) 

0 

Based on IB data reports and actual FY 2011 payment units. 

International Bearer Circuits 

Based on IB reports and submissions by licensees. 

Submarine Cable Licenses 

Based on IB license information. 
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ATTACHMENT E 

Factors, Measurements, and Calculations That Determine Station 
Signal Contours and Associated Population Coverages 


AM Stations 


For stations with nondirectional daytime antennas, the theoretical radiation was used at all 
azimuths. For stations with directional daytime antennas, specific information on each day tower, 
including field ratio, phasing, spacing and orientation was retrieved, as well as the theoretical 
pattern root-mean-square of the radiation in all directions in the horizontal plane (‘ RMS’') figure 
millivolt per meter (mV/m) @ 1 km for the antenna system. The standard, or modified standard 
if pertinent, horizontal plane radiation pattern was calculated using techniques and methods 
specified in §§73.150 and 73.152 of the Commission's Rules. 43 Radiation values were calculated 
for each of 360 radials around the transmitter site. Next, estimated soil conductivity data was 
retrieved from a database representing the information in FCC Figure R3. 44 Using the calculated 
horizontal radiation values, and the retrieved soil conductivity data, the distance to the principal 
community (5 mV/m) contour was predicted for each of the 360 radials. The resulting distance to 
principal community contours was used to form a geographical polygon. Population counting 
was accomplished by determining which 2010 block centroids were contained in the poly gon. (A 
block centroid is the center point of a small area containing population as computed by the U.S. 
Census Bureau.) The sum of the population figures for all enclosed blocks represents the total 
population for the predicted principal community coverage area. 

FM Stations 


The greater of the horizontal or vertical effective radiated power ( kt ERP**) (kW) and respective 
height above average terrain (''BAAT') (m) combination was used. Where the antenna height 
above mean sea level (“HAMSL’’) was available, it was used in lieu of the average HA AT figure 
to calculate specific HAAT figures for each of 360 radials under study. Any available directional 
pattern information was applied as well, to produce a radial-specific ERP figure. The HAAT and 
ERP figures were used in conjunction with the Field Strength (50-50) propagation curves 
specified in 47 C.F.R. §73.313 of the Commission's Rules to predict the distance to the principal 
community (70 dBu (decibel above I microVolt per meter) or 3.17 mV/m) contour for each of the 
360 radials. 45 The resulting distance to principal community contours were used to form a 
geographical polygon. Population counting was accomplished by determining which 2010 block 
centroids were contained in the polygon. The sum of the population figures for all enclosed 
blocks represents the total population for the predicted principal community coverage area. 


41 47 C.F.R. §§ 73.150 and 73.152. 

44 Sec Map of Estimated Effective Ground Conductivity in the United States. 47 C.F.R. § 73.190 Figure R3. 

45 47 C.F.R. § 73.313 
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ATTACHMENT F 
Final Regulatory Flexibility Analysis 


1. As required by the Regulatory Flexibility Act (“RFA”). 1 the Commission prepared 
an Initial Regulatory Flexibility Analysis (“I RFA”) in its Notice of Proposed Rulemaking (NPRM) to 
determine the possible economic impact on small entities by the policies and rules proposed in its 
NPRM. Written public comments were sought on the FY 2012 fee proposal, including on the 1RFA. 

This Final Regulatory' Flexibility Analy sis (“FRFA”) conforms to the RFA. : 

I. Need for, and Objectives of, the Report and Order: 

2. This rulemaking proceeding was initiated by the Commission to revise its Schedule 
of Regulatory Fees to collect $339,844,000, the amount that Congress has required the Commission to 
recover in regulatory fees. This Report and Order revises the fee rates in its Schedule of Regulatory Fees 
to reflect changes in estimated unit counts , if any, and the amount required by the Commission to collect 
in regulatory fees. Pursuant to rules adopted in this Order, the FCC will collect these fees in September 
2012 in a manner that is efficient (e.g. using the Commission’s various electronic filing and payment 
systems) and without undue public burden (less reliability on paper transactions and more reliability on 
pre-loaded pay ment data). 

3. Section 9(aX 1) of the Communications Act of 1934, as amended (the “Act’') directs 
the Commission to collect regulatory fees “to recover the costs of ...enforcement activities, policy and 
rulemaking activities, user information services, and international activities.” 3 Section 9(a)(2) stipulates 
that regulatory' fees for the enumerated activities "‘shall be collected only if, and only in the total 
amounts, required in Appropriation Acts,*’ and must “be established in amounts that will result in 
collection, during each fiscal year, of any amount that can be reasonably be expected to equal the amount 
appropriated” for the performance of the activities enumerated in section 9(aM 1) during that fiscal year. 

In this annual regulatory fee proceeding, we retain many of the current methods, policies, and procedures 
for collecting section 9 regulatory fees adopted by the Commission in prior years. Consistent with our 
established practice, we intend to collect these regulatory fees during a September 2012 filing window in 
order to collect the required amount by the end of our fiscal year. 4 

4. In this FY 2012 Report ami Order , we address the following issues: 1) 
incorporating 2010 Census data into our broadcast population data, 2) assessing a regulatory fee for each 
broadcasting facility operating either in an analog or digital mode (but not both) for Low Power, Class 
A, and TV Translators/Boostcrs, 3) maintaining the FY 2012 Interstate Telecommunications Service 
Provider (ITSP) fee rate at the same level as in FY 2011.4) using an online filing system for the filing of 
requests for a refund, waiver, fee reduction, or deferment of pay ment of an application or regulatory fee, 
and 5) maintaining the Commercial Mobile Radio Service (“CMRS”) Messaging Service at the rate of 


1 5 U.S.C § 603. The RFA. 5 U.S.C. §$ 601-612 has been amended by the Contract With America Advancement Act 
of 1996, Public Law No. 104-121, 110 Stat. 847 (1996) (“CW AAA"). Title II of the CWAAA is the Small Business 
Regulatory enforcement Fairness Act of 1996 (“SBRFFA"). 

2 5 U.S.C. § 604. 

! 47 U.S.C. § 159(a). 

4 The Commission also expects to release in the near future a Notice of Proposed Rulemaking that will propose to 
update our current cost allocation percentages and revise our cost allocation methodology. We expect to implement 
any changes that result from this rulemaking in FY 2013: they do not affect the fees set in this h Y 2012 Report and 
Order. 
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S.08 per subscriber. 

• Regulatory Fee Obligations for AM and FM Radio Stations : The fee methodology for 
AM and FM radio stations is based on a number of factors, including facility attributes 
(e.g. power, channel/frcquency) and the population served by each station. The 
calculation of the population served is determined by applying current United States 
Census Bureau data to the station's technical and engineering data, as detailed in 
Attachment E of this Report and Order. In FY 2012, the Commission will incorporate 
the results of the 2010 Census data into our broadcast population data, w hich could 
precipitate a change in population count for some radio stations. These population 
counts, along with the station's class and type of service, are the basis for determining 
regulatory fees. 

• Regulatory Fee Obligations for Digital Low Power, Class A, and TV 
Translators Boosters : The digital transition to full-service television stations was 
completed on June 12, 2009, but Low Power, Class A, and TV Translators/Boosters are 
not required to make the digital transition until September 1.2015. Historically, we have 
only considered the digital transition in the context of regulatory fees applicable to full- 
service television stations. Consequently , the “digital only” exemption does not apply to 
Low Power. Class A, and TV Translator/Booster facilities. Because the digital transition 
in the Low Power, Class A, and TV Translator Booster facilities is still voluntary, these 
facilities may transition from analog to digital service at varying times prior to September 
1, 2015. During this period of transition, licensees of Low Power, Class A, and TV 
Translator/Booster facilities may be operating in analog mode, in digital mode, or in an 
analog and digital simulcast mode. In the absence of receiving any comments, we 
conclude that a single fee will be assessed for each facility regardless of w hether it 
transmits in analog or digital mode, digital mode, or simulcasting in both analog and 
digital modes. As more of these facilities convert to digital mode, the Commission will 
revisit how regulatory fees will be assessed. 

• Regulatory Fee Obligations of Interstate Telecommunications Service Providers flTSPL 
In our FY 2011 Report and Order , we assessed the Interstate Telecommunications 
Service Provider (“ITSP") industry a regulatory fee of $.00375 per revenue dollar. This 
fee reflected the Commission’s decision to limit the increase in ITSP regulatory fees in 
light of the continuing decrease in the revenue base upon which ITSP regulatory fees are 
calculated, and pending a more comprehensive rebalancing of ITSP fees as part of our 
reexamination of the factual and methodological predicates of our regulatory fee 
program. This reexamination will commence shortly. In our FY 2012 Notice of 
Proposed Rulemaking, we proposed to assess FY 2012 ITSP regulatory fees at the same 
fee rate as in FY 2011, and to allocate the remaining revenue requirement across all other 
fee categories. 5 We received one comment in support of our proposal. Because we w ill 
initiate a separate proceeding in the near future to examine these and other issues and 
expect to utilize any new data or methodologies adopted in setting next year's regulatory 
fees, we conclude that in the interim the FY 2012 ITSP fee rate should be maintained at 
the FY 2011 rate of .00375. 

• Improving Public Information on Waiver Requests and Decisions: In our FY 2012 Notice 
of Proposed Rulemaking, we sought comment on requiring regulatecs tiling a request for 
a refund, waiver, fee reduction, or deferment of payment of an application or regulatory 
fee to use an online filing system rather than submitting their requests in hardcopy 


5 See FY 2012 Regulators Fees SPRM. at para. 17. 
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format. 6 We believe that an online filing system will complement other existing online 
Commission systems already in place, such as the Broadcast Radio and Television 
Electronic Filing System (more commonly referred to as CDBS). the Cable Operations 
and Licensing System (COALS), and Consumer Complaint Forms. The resulting fee 
waiver tiling system will include such documents as the tiled request, any relevant 
supporting documentation, and the resulting decision. We also proposed to apply the 
provisions of section 0.459 to requests that electronically-filed material be withheld from 
public inspection. 7 We received no comments on this issue. We therefore adopt our 
proposal and require that all requests for refunds, waivers, fee reductions, or deferments 
of pay ment be filed using an online sy stem. We direct the Office of Managing Director 
to take the necessary steps to assist regulatees in transitioning to electronic tiling. 

• Commercial Mobile Radio Services (“CMRS") Messaging Services: In our FY2012 
Notice of Proposed Rulemaking, the Commission proposed to maintain the CMRS 
Messaging fee rate at $.08 per subscriber. We received one comment in support of our 
action. Because the prevailing circumstances that first initiated our action in FY 2003 8 
still exists today, we find it appropriate that the FY 2012 CMRS Messaging regulatory 
fee remain at a rate of $0.08 per subscriber. 

• Administrative and Operational Issues: In FY 2009, we instituted a mandatory' filing 
requirement using the Commission s electronic tiling and payment system (also known 
as “Fee Filer’').'' Regulatees filing their annual regulatory fee payments were required to 
begin the process by entering the Commission's Fee Filer system with a valid FCC 
Registration Number (“FRN' 7 ) and password. 10 This change, which required regulatees to 
use Fee Filer for the filing of annual regulatory fees, not the payment of such regulatory 
fees 11 was beneficial to both licensees and to the Commission. For licensees, the 
mandatory' use of Fee Filer eliminates the need to manually complete and submit a 
hardcopy Form 159, and for the Commission, the data in electronic format makes it much 
easier to process payments efficiently and effectively. We received no specific comment 
to our general inquiry . Accordingly, the Commission will continue its efforts to promote 
greater efficiency in its regulatory fee notification and collection processes, subject to 
appropriate notice and comment. 

II. Summary of Significant Issues Raised by Public Comments in Response to the IRFA: 

5. No parties have raised issues in response to the IRFA. 


° See FY 20J2 Regulator)' Fees SPR\1 at para. 18. 

‘ Specifically, section 0.457(a) (2) through (g) describe, inter alia, how confidential material should be submitted 
electronically, what showings must be made to justify withholding elcetronically-submitted information from public 
inspection, and how the Commission will resolve confidentiality requests. 

8 Beginning in FY 2003. the C ommission maintained the paging regulatory fee rate at $.08 per subscriber, the same 
level as in FY 2002, and it has maintained this level of $.08 per subscriber for all subsequent years. See Assessment 
and Collection of Regulatory Fees for Fiscal Year 2003, Report and Order , 18 FCC Red 15988 ^ 21 -22 (2003) {FY 
2003 Report and Order). 

° See Assessment and Collection of Regulatory Fees for Fiscal Year FY 2009. Report and Order 24 FCC Red 10301 
at paras. 20 and 21 (‘7 > 2009 Report and Order ). 

10 In order to do this, licensees must have a current and valid l : RN address on file in the Commission's Registration 
System (CORES). 

11 Regulatees have different options when making a payment, including credit card, check, and wire transfer. 
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III. Description and Estimate of the (Number of Small Entities to Which the Rules Will Apply: 

6. The RFA directs agencies to provide a description of. and where feasible, an 
estimate of the number of small entities that may be affected by the proposed rules and policies, if 
adopted. 12 The RFA generally defines the term “small entity" as having the same meaning as the terms 
“small business/' “small organization.” and “small governmental jurisdiction.’' 13 In addition, the term 
“small business'’ has the same meaning as the term “small business concern” under the Small Business 
Act. 14 A “small business concern” is one which: (1) is independently owned and operated; (2) is not 
dominant in its field of operation; and (3) satisfies any additional criteria established by the SBA. 5 

7. Small Businesses. Nationw ide, there are a total of approximately 29.6 million 
small businesses, according to the SBA. 16 

8 . Small Businesses, Small Organizations, and Small Governmental 
Jurisdictions. Our action may. over time, affect small entities that are not easily categorized at present. 
We therefore describe here, at the outset, three comprehensive, statutory small entity size standards. 57 
First, nationwide, there are a total of approximately 27.5 million small businesses, according to the 
SBA. 18 In addition, a “small organization” is generally “any not-for-profit enterprise which is 
independently owned and operated and is not dominant in its field.” 1 ‘ Nationwide, as of 2007, there were 
approximately 1,621,315 small organizations. 20 Finally, the term “small governmental jurisdiction” is 
defined generally as “governments of cities, towns, townships, villages, school districts, or special 
districts, with a population of less than fifty thousand.*’ 21 Census Bureau data for 2011 indicate that there 
were 89,476 local governmental jurisdictions in the United States. 22 We estimate that, of this total, as 
many as 88, 506 entities may qualify as “small governmental jurisdictions.” 23 Thus, we estimate that 

12 5 U.S.C. § 603(bX3). 

13 5 U.S.C. § 601(6). 

14 5 U.S.C. § 601(3) (incorporating by reference the definition of "small-business concern** in the Small Business 
Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. $ 601(3). the statutory definition of a small business applies “unless an 
agency, after consultation w ith the Office of Advocacy of the Small Business Administration and after opportunity 
for public comment establishes one or more definitions of such term w hich are appropriate to the activities of the 
agency and publishes such dcfinition(s) in the Federal Register." 

15 15 U.S.C. § 632. 

16 See SBA, Office of Advocacy, “Frequently Asked Questions." http;//w eh.sba. up v'lags (accessed Jan. 2009). 

17 See 5 U.S.C. §§60I(3W6). 

1 * See SBA. Office of Advocacy. "Frequently Asked Questions.’* wch.sha.gov faqs (last visited May 6.2011; 
figures are from 2009). 

19 5 U.S.C. §601(4). 

20 iNDF.PrNDF.NT SECTOR, I MF NFW NONPROFIT Al.MAMAC & DlSk RrFFRFNCF (2010). 

21 5 U.S.C. §601(5). 

22 U.S. Census Bureau. Statistical Abstract of the United Sta tes: 201 1. Table 427 (2007) 

23 Thc 2007 U.S Census data for small governmental organizations indicate that there were 89. 476 “Local 
Governments’' in 2007. (U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF THE UNITED STAIES 2011. 
Table 428.) The criterion by which the size of such local governments is determined to be small is a population of 
50,000. However, since the Census Bureau does not specifically apply that criterion, it cannot be determined with 
precision how many of such local governmental organizations is small. Nonetheless, the inference seems reasonable 
that substantial number of these governmental orguni/ations has a population of less than 50. 000. T o look at fable 
428 in conjunction w ith a related set of data in Tabic 429 in the Census’s Statistical Abstract of the U S., that 
(continued....) 
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most governmental jurisdictions are small. 

9. Incumbent Local Exchange Carriers (Incumbent LECs). Neither the 
Commission nor the SBA has developed a small business size standard specifically for incumbent local 
exchange services. The appropriate size standard under SBA rules is for the category Wired 
Telecommunications Carriers. Under that size standard, such a business is small if it has 1.500 or fewer 
employees. 24 Census Bureau data for 2007, which now supersede data from the 2002 Census, show that 
there were 3.188 firms in this category- that operated for the entire year. Of this total, 3.144 had 
employment of 999 or fewer, and 44 firms had had employment of 1,000 or more. According to 
Commission data, 1.307 carriers reported that they were incumbent local exchange service providers. 35 
Of these 1,307 carriers, an estimated 1,006 have 1,500 or fewer employees and 301 have more than 1,500 
employees. 3 * Consequently, the Commission estimates that most providers of local exchange service are 
small entities that may be affected by the rules and policies proposed in the SPRM. Thus under this 
category and the associated small business size standard, the majority of these incumbent local exchange 
service providers can be considered small providers. 27 

10. Competitive Local Exchange Carriers (Competitive LECs), Competitive 
Access Providers (CAPs), Shared-Tenant Service Providers, and Other Local Service Providers. 

Neither the Commission nor the SBA has developed a small business size standard specifically for these 
service providers. The appropriate size standard under SBA rules is for the category Wired 
Telecommunications Carriers. Under that size standard, such a business is small if it has 1,500 or fewer 
employees. 28 Census Bureau data for 2007 show that there were 3.188 firms in this category that operated 
for the entire year. Of this total, 3,144 had employ ment of 999 or fewer, and 44 firms had had 
employment of 1.000 employees or more. Thus under this category and the associated small business size 
standard, the majority' of these Competitive LECs, CAPs, Shared-Tenant Service Providers, and Other 
Local Service Providers can be considered small entities. 20 According to Commission data, 1,442 carriers 
reported that they were engaged in the provision of either competitive local exchange services or 
competitive access provider services. 30 Of these 1,442 carriers, an estimated 1.256 have 1,500 or fewer 
employees and 186 have more than 1,500 employees. 31 In addition, 17 carriers have reported that they 
are Shared-Tenant Service Providers, and all 17 are estimated to have 1,500 or fewer employees. 32 In 
(Continued from previous page) - 

inference is further supported by the fact that in both Tables, many entities that may well be small are included in 
the 89.476 local governmental organizations, e.g. county, municipal, township and town, school district and special 
district entities. Measured by a criterion of a population of 50,000 many specific sub-entities in this category seem 
more likely than larger county-level governmental organizations to have small populations. Accordingly, of the 
89,746 small governmental organizations identified in the 2007 Census, the C ommission estimates that a substantial 
majority is small. 23 13 C.F.R. $ I2L20I. NAICS axle 517110. 


See Trends in Telephone Service, f ederal Communications Commission. Wireline Competition Bureau. Industry 
Analysis and Technology Division at Table 5.3 (Sept. 2010) (” Trends in Telephone Sen’ice''). 

2ft See id. 

21 See hni):7factnnder.census.HO\. servlet IBQT.ible? bin~v&-fds name TC07OQA l£-ueo id skip 6Q0A- 
ds name HC075ISSS/5&- lane eti . 

2X I3C.F.R. § 121.201. NAICS code 517110. 

29 See http:/factfinder.census.gov/servlct/IBQTablc?_bni=v&-fds_naine=EC0700A I&-geo_id= &-_skip=600&- 
ds name KC0751 SSS/5&-Jang en. 

See Trends in Telephone Sen’ice. at tbl. 5.3. 

31 Id 

32 Id. 
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addition, 72 carriers have reported that they are Other Local Service Providers. 33 Of the 72, seventy' have 

1,500 or fewer employees and two have more than 1,500 employees. 34 Consequently, the Commission 
estimates that most providers of competitive local exchange serv ice, competitive access providers. 
Shared- fen ant Service Providers, and Other Local Service Providers are small entities that may be 
affected by rules adopted pursuant to the NPRM. 

11. Local Resellers. The SBA has developed a small business size standard for the 
category' of Telecommunications Resellers. Under that size standard, such a business is small if it has 

1,500 or fewer employees. 35 Census data for 2007 show that 1,523 firms provided resale services during 
that year. Of that number, 1,522 operated with fewer than 1000 employees and one operated w ith more 
than 1,000. n ' Thus under this category and the associated small business size standard, the majority of 
these local resellers can be considered small entities. According to Commission data, 213 carriers have 
reported that they are engaged in the provision of local resale services. 37 Of these, an estimated 211 have 

1,500 or fewer employees and two have more than 1,500 employees. 3 * Consequently, the Commission 
estimates that the majority of local resellers are small entities that may be affected by rules adopted 
pursuant to the Notice. 

12. Toll Resellers. The SBA has developed a small business size standard for the 
category of Telecommunications Resellers. Under that size standard, such a business is small if it has 

1,500 or fewer employees. 39 Census data for 2007 show that 1,523 firms provided resale services during 
that year. Of that number, 1.522 operated with fewer than 1,000 employees and one operated with more 
than KOOO. 40 Thus under this category and the associated small business size standard, the majority of 
these resellers can be considered small entities. According to Commission data, 41 881 carriers have 
reported that they are engaged in the provision of toll resale serv ices. Of these, an estimated 857 have 

1,500 or fewer employees and 24 have more than 1.500 employees. Consequently , the Commission 
estimates that the majority of toll resellers are small entities that may be affected by our proposed rules. 

13. Payphone Service Providers (PSPsj. Neither the Commission nor the SBA has 
developed a small business size standard specifically for pay phone services providers. The appropriate 
size standard under SBA rules is for the category W ired Telecommunications Carriers. Linder that size 
standard, such a business is small if it has 1,500 or fewer employees. 42 Census Bureau data for 2007 
shows that there were 3,188 firms in this category that operated for the entire year. Of this total, 3,144 
had employment of 999 or fewer, and 44 firms had had employment of 1.000 employees or more. Thus 
under this category and the associated small business size standard, the majority of these PSPs can be 


"id. 

M Id 

35 13C.F.R. § 121.201. NAICS code 517911. 

36 http://factflndcr.ccnsus.gov/scrvlct'1BQTable? bin-y&-geo id=&- skip^SOO^-ds namc-EC0751 SSSZ5&- 
Jangr-en. 

37 See Trends in Telephone Service, at tbl. 5.3. 

3 * Id 

39 I3C.F.R. 5 121.201, NAICS code 517911. 

40 hup://factfinder.census.gov servlet IBQTable? bm=y&-geo id~&- skip=800&-ds _naine=LC0751SSSZ5&- 
langen. 

11 Trends in Telephone Service . at tbl. 5.3. 

I3C.F.R. § 121.201, NAIC S code 517110. 
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considered small entities. 4 ^ According io Commission data, 44 657 carriers have reported that they are 
engaged in the provision of payphone services. Of these, an estimated 653 have 1.500 or fewer 
employees and four have more than 1,500 employees. Consequently, the Commission estimates that the 
majority of payphone service providers are small entities that may be affected by our action. 

14. Interexchange Carriers. Neither the Commission nor the SB A has developed a 
small business size standard specifically for prov iders of interexchange services. The appropriate size 
standard under SB A rules is for the category- Wired Telecommunications Carriers. Under that size 
standard, such a business is small if it has 1,500 or fewer employees. 45 Census Bureau data for 2007 
shows that there were 3,188 firms in this category that operated for the entire year. Of this total, 3,144 
had employment of 999 or fewer, and 44 firms had had employment of 1,000 employees or more. Thus 
under this category- and the associated small business size standard, the majority of these Interexchange 
carriers can be considered small entities. 46 According to Commission data. 359 companies reported that 
their primary telecommunications service activity was the provision of interexchange services. 47 Of these 
359 companies, an estimated 317 have 1.500 or fewer employees and 42 have more than 1,500 
employees. 48 Consequently , the Commission estimates that the majority of interexchange service 
providers are small entities that may be allecied by rules adopted pursuant to the NPRM. 

15. Operator Service Providers (OSPs/ Neither the Commission nor the SBA has 
developed a small business size standard specifically tor operator service providers. The appropriate size 
standard under SBA rules is for the category Wired Telecommunications Carriers. Under that size 
standard, such a business is small if it has 1,500 or fewer employees. 46 Census Bureau data for 2007 show 
that there were 3,188 firms in this category that operated for the entire year. Of this total, 3,144 had 
employment of 999 or fewer, and 44 firms had had employment of 1.000 employees or more. Thus under 
this category and the associated small business size standard, the majority of these Interexchange carriers 
can be considered small entities. 50 .According to Commission data, 33 earners have reported that they are 
engaged in the provision of operator services. Of these, an estimated 31 have 1,500 or fewer employees 
and 2 have more than 1,500 employees. 51 Consequently, the Commission estimates that the majority' of 
OSPs are small entities that may be affected by our proposed rules. 

16. Prepaid Calling Card Providers. Neither the Commission nor the SBA has 
developed a small business size standard specifically for prepaid calling card providers. The appropriate 
size standard under SBA rules is for the category- Telecommunications Resellers. Under that size 
standard, such a business is small if it has 1,500 or fewer employees. 52 Census data for 2007 show that 
1.523 firms provided resale serv ices during that year. Of that number, 1,522 operated w ith fewer than 


See httpi/'factfindcr.ccnsus.gov/scrvlet IBQTable?_bni=y<&-tds name=EC()700A 1 &-gco_id=&-_skip=600&- 
ds name=FC0751 SSSZ5&-_lang=en. 

44 Trends in Telephone Service , at tbl. 5.3. 

45 13C.F.R. § 121.201. NAICS axle 517110. 

46 See hnp://factfindcr.census.gov/servlci/lBQTable?_bm==> &-fds_name=EC0700A 1 &-gco_id=&-_skip=600&- 
<ls name ECO751 S5SZ5&-_lang en. 

47 See Trends in Telephone Sen ice. at tbl. 5.3. 

■" Id 

49 13 C.F.R. J 121.201, NAICS code 517110. 

50 See hllp://faetllnder.census.gov/servlel/IBQT;ible? _bm=y&-fds_mime=l , !C()70()Al&-geo id=-&-_skip=6()0&- 
ds_name- EC0751 SSS/.5&-Jang en. 

51 Trends in Telephone Sendee, at tbl. 5.3. 

52 13 C.F.R. § 121.201. NAICS code 51791 I. 
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1000 employees and one operated with more than l.OOO. 53 Thus under this category and the associated 
small business size standard, the majority' of these prepaid calling card providers can be considered small 
entities. According to Commission data, 193 carriers have reported that they are engaged in the provision 
of prepaid calling cards M Of these, all 193 have 1,500 or fewer employees and none have more than 
1,500 employees. 55 Consequently, the Commission estimates that the majority of prepaid calling card 
providers are small entities that may be affected by rules adopted pursuant to the Notice. 

17. 800 and 800-Like Service Subscribers.' 6 Neither the Commission nor the SBA 
has developed a small business size standard specifically for 800 and 800-like service ("‘toll free’') 
subscribers. The appropriate size standard under SBA rules is for the category Telecommunications 
Resellers. Under that size standard, such a business is small if it has 1,500 or fewer employees.' 7 Census 
data for 2007 show that 1,523 firms provided resale services during that year. Of that number, 1.522 
operated with fewer than 1000 employees and one operated with more than l.OOO.' 8 Thus under this 
category' and the associated small business size standard, the majority of resellers in this classification can 
be considered small entities. To focus specifically on the number of subscribers than on those firms 
which make subscription serv ice available, the most reliable source of information regarding the number 
of these service subscribers appears to be data the Commission collects on the 800, 888, 877, and 866 
numbers in use. 54 According to our data for September 2009, the number of 800 numbers assigned was 
7,860,000: the number of 888 numbers assigned was 5,888,687: the number of 877 numbers assigned was 
4, 721,866; and the number of 866 numbers assigned was 7, 867,736. The Commission does not have 
data specifying the number of these subscribers that are not independently owned and operated or have 
more than 1,500 employees, and thus are unable at this time to estimate with greater precision the number 
of toll free subscribers that would quality as small businesses under the SBA size standard. 

Consequently, the Commission estimates that there are 7,860.000 or fewer small entity 800 subscribers: 
5.888,687 or fewer small entity 888 subscribers; 4,721,866 or fewer small entity 877 subscribers; and 
7,867,736 or fewer small entity 866 subscribers. 

18. Satellite Telecommunications Providers. Two economic census categories 
address the satellite industry. The first category has a small business size standard of $15 million or less 
in average annual receipts, under SBA rules. 60 The second has a size standard of $25 million or less in 
annual receipts. 61 

19. The category of Satellite Telecommunications "‘comprises establishments primarily 
engaged in providing telecommunications services to other establishments in the telecommunications and 
broadcasting industries by forwarding and receiving communications signals via a system of satellites or 
reselling satellite telecommunications. v ° : Census Bureau data for 2007 show that 512 Satellite 


53 hUp://factfinder.census.gov/serv lel/1 BQTable? _bm=y&-geo id=&- skip=800&-ds __name=KC0751 SSS/5&- 
_lang=cn. 

54 See Trends in Telephone Service, at tbl. 5.3. 

"Id. 

We include all toll-free number subscribers in this category- including those for 888 numbers. 

' 7 13C.F.R. § 121.201, NAICS code 517911. 

s * http://factfmdcr.ccnsu-S.gov/senlct/IBQ Table?_bm=y&-geo_id=&-_skip=800&-ds name~EC0751SSSZ5&- 
lang=en. 

54 Trends- in Telephone Service, at tbls. 18.4, 18.5. 18.6, 18.7. 

60 I3C.F.R. $ 121.201. NAICS code 517410. 

M 13C.F.R. § 121.201. NAICS axle 517919. 

62 Ij.S. Census Bureau, 2007 NAICS Definitions. 517410 Satellite Telecommunications. 
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Telecommunications firms that operated for that entire year.* 3 Of this total, 464 firms had annual receipts 
of under S10 million, and 18 firms had receipts of $ 10 million to $24,999.999. M Consequently, the 
Commission estimates that the majority of Satellite Telecommunications firms are small entities that 
might be affected by our action. 

20. The second category, i.e. “All Other Telecommunications*’ comprises 
“establishments primarily engaged in providing specialized telecommunications services, such as satellite 
tracking, communications telemetry', and radar station operation. This industry also includes 
establishments primarily engaged in providing satellite terminal stations and associated facilities 
connected with one or more terrestrial systems and capable of transmitting telecommunications to, and 
receiving telecommunications from, satellite systems. Establishments providing Internet services or voice 
over Internet protocol (VoIP) services via client-supplied telecommunications connections are also 
included in this industryFor this category. Census Bureau data for 2007 shows that there were a total 
of 2,383 firms that operated for the entire year/'* Of this total, 2,347 firms had annual receipts of under 
$25 million and 12 firms had annual receipts of $25 million to $49. 999,999. 67 Consequently, the 
Commission estimates that the majority of All Other Telecommunications firms are small entities that 
might be affected by our action. 

21 . Wireless Telecommunications Carriers (except satellite). This industry 1 
comprises establishments engaged in operating and maintaining switching and transmission facilities to 
provide communications via the airwaves. Establishments in this industry have spectrum licenses and 
provide services using that spectrum, such as cellular phone services, paging services, wireless Internet 
access, and wireless video services.'" 8 The appropriate size standard under SBA rules is for the category' 
Wireless Telecommunications Carriers. The size standard for that category' is that a business is small if it 
has 1,500 or fewer employees. 6 * Under the present and prior categories, the SBA has deemed a wireless 
business to be small if it has 1,500 or fewer employees. 70 For this category, census data for 2007 show 
that there were 1,383 firms that operated for the entire year. 71 Of this total, 1,368 firms had employment 
of 999 or fewer employees and 15 had employment of 1000 employ ees or more. 72 Thus under this 
category' and the associated small business size standard,, the Commission estimates that the majority of 
wireless telecommunications carriers(except satellite) are small entities that may be affected by our 


63 See http://factfinder.census.gov/servlct/IBQTable?__bm=y'&-geo_id=&-_skip=900&-ds_name=EC0751S$SZ4&- 
Jang en. 

64 See hltp://factllnder.census.go\7ser\'let/lBQTahle? bnr y&-geo id &-_skip 900&-ds_name KC0751 SSSX4&- 
Jang=cn. 

65 http://ww\v census.gov/cgi-bin/sssd/naics/naicsrcli?code=517919&scareh=2007^o20NAlCS%20Search. 

^ http:/7facifindcr.ccnsus.gov/ser\Ici/IBQ I ablc?_bm \&-gco id &-_skip 900&-ds name EC0751 SSS/.4&- 
lang=cn. 

6 ''http://factfinder.census.gov/servlet/IBQTable.Jbm=y<fc-geo_id=&-_skip=900&-ds i_name=EC075 ISSSZ4&- 
lang^n. 

M http.7w w w.census gov egi-hin sssd'naics/naicsreh f \odc 5 I 7 210&search 2()07%20N AK S%20Scarch 
13 C.F.R. $ 121.201. NAICS code 517210. 

70 13 C.F.R. § 121.201, NAICS code 517210. The now-superseded, prc-2007 C.F.R. citations were 13 C.F.R. $ 
121.201. NAICS codes 517211 and 517212 (referring to the 2002 NAICS). 

71 U.S. Census Bureau, Subject Series: Information, Table 5, "Establishment and Firm Size: Employment Size of 
Firms for the United States: 2007 NAICS Code 517210” (issued Nov. 2010). 

7 ' Id. Available census data do not provide a more precise estimate of the number of firms that have employment of 
1,500 or fewer employees: the largest category provided is for firms with **100 employees or more.'* 
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proposed action. 7? 

22. Licenses Assigned by Auctions. Initially, we note that, as a general matter, the 
number of winning bidders that qualify’ as small businesses at the close of an auction does not necessarily 
represent the number of small businesses currently in serv ice. Also, the Commission does not generally 
track subsequent business size unless, in the context of assignments or transfers, unjust enrichment issues 
are implicated. 

23. Paging Services. Neither the SBA nor the FCC has developed a definition 
applicable exclusively to paging services. However, a variety of paging services is now categorized under 
Wireless Telecommunications Carriers (except satellite). 74 This industry comprises establishments 
engaged in operating and maintaining switching and transmission facilities to provide communications 
via the airwaves. Establishments in this industry have spectrum licenses and provide services using that 
spectrum, such as cellular phone services, paging services, wireless Internet access, and wireless video 
services. Illustrative examples in the paging context include paging services, except satellite; two-way 
paging communications carriers, except satellite; and radio paging services communications carriers. The 
SBA has deemed a paging serv ice in this category’ to be small if it has 1,500 or fewer employees. 75 For 
this category, census data for 2007 show that there were 1,383 firms that operated for the entire year. 70 
Of this total, 1.368 firms had employment of 999 or fewer employees and 15 had employ ment of 1000 
employees or more. 77 Thus under this category' and the associated small business size standard,, the 
Commission estimates that the majority of paging services in the category of wireless telecommunications 
carriers(except satellite) are small entities that may be affected by our proposed action. 78 

24. In addition, in the Paging Second Report and Order, the Commission adopted a size 
standard for ‘‘small businesses'* for purposes of determining their eligibility for special provisions such as 
bidding credits. 79 A small business is an entity that, together with its affiliates and controlling principals, 
has average gross revenues not exceeding $ 15 million for the preceding three years. 80 The SBA has 
approved this definition. 81 An initial auction of Metropolitan Economic Area (“MEA'*) licenses was 


v See httD.7-'Tactfindcr.census.gov/scrvlct/lBOTahle? hm ~v&-fds namc^ECOTOOAl£-»co id~&- skip 000&- 
ds namc=EC0751SSSZ5&- lang=cn 

74 U.S. Census Bureau, 2007 NAICS Definitions. *‘517210 Wireless Telecommunications Categories (Except 
Satellite)": httn://w w w.census.iiov iKiics'2007 dcf / 'ND51721O.HTM#N517210 

75 U.S. Census Bureau. 2007 NAICS Definitions, *‘517210 Wireless Telecommunications Categories (Except 
Satel liter 

76 IJ.S. Census Bureau, Subject Series: Information, fable 5. "Establishment and Firm Si/e: Employment Si/e of 
Firms for the United States: 2007 NAICS Code 517210" (issued Nov. 2010). 

77 Id. Available census data do not prov ide a more precise estimate of the number of firms that have employment of 
1.500 or fewer employees: the largest category provided is for firms with “100 employees or more." 

™See http://factfindcr.ccnsus.gov/scrvleflBOTahle? hm-v&-fds namc~EC0700A 1 &-gco id ; &- skip=600&- 
ds namc-EC0751SSSZ5&- ianu^en 

79 Revision of Part 22 and Part 90 oj the Commissions Rules to Facilitate Future Development of Paging Systems, 
Second Report and Order. 12 FCC Red 2732. 2811 -2812, paras. 178-181 (” Paging Second Report and Order"): see 
also Revision of Part 22 and Part 90 of the Commission's Rules to Facilitate Future Development of Paging 
Systems. Memorandum Opinion and Order on Reconsideration. 14 FCC Red 10030, 10085-10088.98-107 
(1999). 

w ‘ Paging Second Report and Order , 12 FCC Red at 2811. r 179. 

81 See fetter from Aida Alvarez, Administrator, SBA, to Amy Zoslov. Chief, Auctions and Industry Analysis 
Division. W ireless Telecommunications Bureau (“WTB"). FCC (Dec. 2. 1998) (“ Alvarez Letter 1998“). 
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conducted in the year 2000. Of the 2,499 licenses auctioned, 985 were sold. 82 Fifty-seven companies 
claiming small business status won 440 licenses. 83 A subsequent auction of MEA and Economic Area 
(“EA”) licenses was held in the year 2001. Of the 15.514 licenses auctioned, 5,323 were sold. 84 One 
hundred thirty-two companies claiming small business status purchased 3,724 licenses. A third auction, 
consisting of 8,874 licenses in each of 175 EAs and 1,328 licenses in all but three of the 51 MEAs. was 
held in 2003. Seventy-seven bidders claiming small or very' small business status won 2,093 licenses. 85 A 
fourth auction of 9,603 lower and upper band paging licenses was held in the year 2010. 29 bidders 
claiming small or very' small business status won 3,016 licenses. 

25. 2.3 GHz Wireless Communications Services. This sendee can be used for fixed, 
mobile, radiolocation, and digital audio broadcasting satellite uses. The Commission defined ‘'small 
business” for the wireless communications services ("WCS”) auction as an entity with average gross 
revenues of $40 million for each of the three preceding years, and a "very small business'* as an entity 
with average gross revenues of $15 million for each of the three preceding years.* 5 The SB A approved 
these definitions. 87 The Commission conducted an auction of geographic area licenses in the WCS 
service in 1997. In the auction, seven bidders that qualified as very small business entities won 31 
licenses, and one bidder that qualified as a small business entity won a license. 

26. 1670-1675 MHz Services. This service can be used for fixed and mobile uses, 
except aeronautical mobile. 88 An auction for one license in the 1670-1675 MHz band was conducted in 
2003. The Commission defined a ‘’small business'* as an entity with attributable average annual gross 
revenues of not more than $40 million for the preceding three years, which would thus be eligible for a 15 
percent discount on its winning bid for the 1670-1675 MHz band license. Further, the Commission 
defined a “very small business” as an entity with attributable average annual gross revenues of not more 
than $15 million for the preceding three years, which would thus be eligible to receive a 25 percent 
discount on its winning bid for the 1670-1675 MHz band license. The winning bidder was not a small 
entity. 

27. Wireless Telephony. Wireless telephony includes cellular, personal 
communications services, and specialized mobile radio telephony carriers. As noted, the SB A has 
developed a small business size standard for Wireless Telecommunications Carriers (except Satellite). 8 * 
Under the SBA small business size standard, a business is small if it has 1.500 or fewer employees. 00 
Census data for 2007 shows that there were 1,383 firms that operated that year.°‘ Of those 1,383, 1,368 


62 See "929 and 931 MHz Paging Auction Closes;' Public Notice. 15 FCC' Red 4858 (WTB 2000). 

"See id. 

84 See “Loner and Upper Paging Band Auction Closes /* Public Notice. 16 FCC Red 21821 (WTB 2002). 

"See ’’Lower and Upper Paging Bunds Auction Closes/’ Public Notice. 18 FCC Red 11154 (WTB 2003). The 
current number of small or very small business entities that hold wireless licenses may differ significantly from the 
number of such entities that vvon in spectrum auctions due to assignments and transfers of licenses in the secondary 
market over time. In addition, some of the same small business entities may have w on licenses in more than one 
auction. 

86 Amendment oj the Commission 's Rules tv Establish Part 27. the Wireless Communications Service (WCS). Report 
and Order, 12 FCC Red 10785, 10879. para. 194 (1997). 

87 See Alvarez Letter !99S. 

** 47 C.F.R. § 2.106: see generally 47 C.F.R. $$ 27.1-70. 
w 13 C.F.R. § 121.201, NAICS code 517210. 

00 Id. 

* ! U.S. Census Bureau, 2007 Economic Census. Sector 51. 2007 NAICS code 517210 (rel. Oct. 20. 2009). 
http://factflnder.census.gov servlet IBQIablc?_bm=y&-geo_id=&-fds_name=EC0700A l&-_skip=700&- 
(continued....) 
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had fewer than 100 employees, and 15 firms had more than 100 employees. Thus under this category and 
the associated small business size standard, the majority' of firms can be considered small. According to 
Trends in Telephone Service data, 434 carriers reported that they were engaged in wireless telephony. 02 
Of these, an estimated 222 have 1,500 or fewer employ ees and 212 have more than 1,500 employees. 93 
Therefore, approximately half of these entities can be considered small. Similarly, according to 
Commission data, 413 carriers reported that they were engaged in the provision of wireless telephony , 
including cellular service. Personal Communications Service (PCS), and Specialized Mobile Radio 
(SMR) Telephony services. 94 Of these, an estimated 261 have 1,500 or fewer employ ees and 152 have 
more than 1,500 employees. 95 Consequently, the Commission estimates that approximately half or more 
of these firms can be considered small. Thus, using available data, we estimate that the majority' of 
wireless firms can be considered small. 

28. Broadband Personal Communications Service. Broadband Personal 
Communications Service. The broadband personal communications services (PCS) spectrum is divided 
into six frequency blocks designated A through F, and the Commission has held auctions for each block. 
The Commission initially defined a '‘small business’’ for C- and F-Block licenses as an entity that has 
average gross revenues of $40 million or less in the three previous years. 96 For F-Block licenses, an 
additional small business size standard for “very small business” was added and is defined as an entity 
that, together with its affiliates, has average gross revenues of not more than $15 million for the preceding 
three years 97 These small business size standards, in the context of broadband PCS auctions, have been 
approved by the SBA. 9 * No small businesses within the SBA-approvcd small business size standards bid 
successfully for licenses in Blocks A and B. There were 90 winning bidders that claimed small business 
status in the first two C-Block auctions. A total of 93 bidders that claimed small and very small business 
status won approximately 40 percent of the 1.479 licenses in the first auction for the D, E, and F Blocks.** 
On April 15, 1999, the Commission completed the re-auction of 347 C-. D-, E-, and F-Block licenses in 
Auction No. 22. 1,10 Of the 57 w inning bidders in that auction. 48 claimed small business status and won 
277 licenses. 

29. On January 26, 2001, the Commission completed the auction of 422 C and F Block 
Broadband PCS licenses in Auction No. 35. Of the 35 winning bidders in that auction. 29 claimed small 

(Continued from previous page) - 

ds name KC0751 SSS/.5&-Jang r en. 

?2 Trends in Telephone Service , al tbl. 5.3. 

° 3 Id 

99 See Trends in Telephone Sen-ice . at tbl. 5.3. 

° 5 See id. 

06 See Amendment of Parts 20 and 24 of the Commission's Rules Broadband PCS Competitive Bidding and the 
Commercial Mobile Radio Service Sfjecirum Cap; Amendment of the Commission's Cellular PCS Cross-Ownership 
Rule , WT Docket No. 96-59, GN Docket No. 90-314. Report and Order, 11 FCC Red 7824, 7850 52 " 57 60 
(1996) (“PCS Report and Order"); see also 47 C.F.R. $ 24.720(b). 

07 See PCS Report and Order , 11 FCC Red at 7852 c 60. 

See Alvarez Letter 199S. 

°° See Broadband PCS. D. E and F Block Auction Closes. Public Notice. Doc. No. 89838 (rcl. Jan. 14, 1997). 

l '*' See C. IX E. arui E Block Broadband PCS Auction Closes , Public Notice, 14 I CC Red 6688 (WTB 1999). 

Before Auction No. 22. the Commission established a very small standard for the C Block to match the standard 
used for F Block. Amendment of the Commission s Rules Regarding Installment Payment Financing for Personal 
Communications Services fPCS) l icensees. W1 Docket No. 97-82. Fourth Report and Order, 13 FCC Red 15743. 
15768 f j 46 (1998). 
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business status. 101 Subsequent events concerning Auction 35, including judicial and agency 
determinations, resulted in a total of 163 C and F Block licenses being available for grant. On February 
15, 2005, the Commission completed an auction of 242 C-, D-, E-, and F-Block licenses in Auction No. 
58. Of the 24 winning bidders in that auction, 16 claimed small business status and won 156 licenses. 102 
On May 21, 2007, the Commission completed an auction of 33 licenses in the A, C, and F Blocks in 
Auction No. 71. 101 Of the 14 w inning bidders in that auction, six claimed small business status and won 
18 licenses. 104 On August 20, 2008, the Commission completed the auction of 20 C-. D-, E-. and F-Block 
Broadband PCS licenses in Auction No. 78. 10 ' Of the eight w inning bidders for Broadband PCS licenses 
in that auction, six claimed small business status and won 14 licenses. 10 '’ 

30. Advanced Wireless Services. In 2006, the Commission conducted its first auction 
of Advanced Wireless Services licenses in the 1710-1755 MHz and 2110-2155 MHz bands (“AWS-1”). 
designated as Auction 66. 107 For the AWS-1 bands, the Commission has defined a “small business’* as an 
entity with average annual gross revenues for the preceding three years not exceeding $40 million, and a 
“very small business” as an entity with average annual gross revenues for the preceding three years not 
exceeding $15 million. 108 In 2006, the Commission conducted its first auction of AWS-1 licenses. 100 In 
that initial AWS-1 auction, 31 winning bidders identified themselves as very small businesses won 142 
licenses. 110 Twenty-six of the winning bidders identified themselves as small businesses and won 73 
licenses. 111 In a subsequent 2008 auction, the Commission offered 35 AWS-1 licenses. 112 Four winning 
bidders identified themselves as very small businesses, and three of the winning bidders identifying 


101 See C and P Block Broadband PCS Auction ('loses; Winning Bidders Announced. Public Notice. 16 FCC Red 
2339(2001). 

,0 " See Broadband PCS Spectrum Auction Closes; Winning Bidders Announced for Auction So. 5S. Public Notice. 
20 FCC Red 3703 (2005). 

103 See Auction of Broadband PCS Spectrum Licenses Closes; Winning Bidders Announced for Auction So. 7 1, 
Public Notice, 22 FCC Red 9247 (2007). 

104 Id. 

Iu<s See Auction of AWS-1 and Broadband PCS Licenses Closes; Winning Bidders Announced for Auction 7 S. Public 
Notice, 23 FCC Red 12749 (WTB 2008). 

106 Id 

10 See Auction of Advanced Wireless Services Licenses Scheduled for June 29. 2006; Notice and Filing 
Requirements. Minimum Opening Bids, Upfront Payments and Other Procedures for Auction No. 66. AU Docket 
No. 06-30, Public Notice. 21 FCC* Red 4562 (2006) (‘'Auction 66 Procedures Public .Notice"): 

108 See Serv ice Rules for Advanced Wireless Services in the 1.7 GHz and 2.1 GHz Bands. Report and Order. 18 
FCC Red 25.162, App. B (2003). modified by Serv ice Rules for Advanced Wireless Services In the 1.7 GHz and 2.1 
GHz Bands, Order on Reconsideration , 20 FCC Red 14.058, App. C (2005). 

100 See Auction of Advanced Wireless Services Licenses Scheduled for June 29. 2006; Notice and Piling 
Requirements. Minimum Opening Bids. Cp/ront Payments and Other Procedures for Auction No. 66, AU Docket 
No. 06-30. Public Notice. 21 FCC Red 4562 (2006) (“Auction 66 Procedures Public Notice"). 

110 See Auction of Advanced Wireless Senices Licenses Closes; Winning Bidders Announced for Auction No 66. 
Public Notice, 21 FCC Red 10.521 (2006) C Auction 66 Closing Public Notice"). 

111 See id. 

See A IPS-1 and Broadband PCS Procedures Public \olive. 23 Ft (' Red at 7499. Auction 78 also included an 
auction of broadband PCS licenses. 
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themselves as a small businesses won five AWS-I licenses. 1 

31. Narrowband Personal Communications Services. In 1994, the Commission 
conducted two auctions of Narrowband PCS licenses. For these auctions, the Commission defined a 
'‘small business'’ as an entity with average annual gross revenues for the preceding three years not 
exceeding S40 million. 114 Through these auctions, the Commission awarded a total of 41 licenses, 11 of 
which were obtained by four small businesses. 1 5 To ensure meaningful participation by small business 
entities in future auctions, the Commission adopted a two-tiered small business size standard in the 
Narrowband PCS Second Report and Order.' 1 * A “small business" is an entity that, together with 
affiliates and controlling interests, has average gross revenues for the three preceding years of not more 
than $40 million. 11 " A “very' small business" is an entity that, together with affiliates and controlling 
interests, has average gross revenues for the three preceding years of not more than SI 5 million. 1111 The 
SBA has approved these small business size standards. A third auction of Narrowband PCS licenses 
was conducted in 2001. In that auction, five bidders won 317 (Metropolitan Trading Areas and 
nationwide) licenses. 120 Three of the winning bidders claimed status as a small or very small entity' and 
won 311 licenses. 

32. Lower 700 MHz Band Licenses. The Commission previously adopted criteria 
for defining three groups of small businesses for purposes of determining their eligibility for special 
provisions such as bidding credits. 121 The Commission defined a “small business" as an entity that, 
together with its affiliates and controlling principals, has average gross revenues not exceeding $40 
million for the preceding three years. 122 A “very small business" is defined as an entity' that, together with 
its affiliates and controlling principals, has average gross revenues that arc not more than $15 million for 
the preceding three years. 1 * 1 Additionally , the Lower 700 MHz Service had a third category' of small 
business status for Metropolitan Rural Service Area (“MSA/RSA") licenses —“entrepreneur"— which is 
defined as an entity that, together with its affiliates and controlling principals, has average gross revenues 


11 ’ See Auction of AH'S-1 and Broadband PCS Licenses Closes. Winning Bidders Announced for Auction 78. Own 
Payments Hue September 9. 2008, h'CC Conns 601 and 602 Due September 9. 2008, Pinal Payments Due 
September 23. 2008. Ten-Day Petition to Dew Period , Public Notice, 23 FCC Red 12,749 (2008). 

1.4 Implementation of Section 309(f) of the Communications Act - Competitive Bidding Sorrow band PCS. Third 
Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 10 FCC' Red 175, 196. para. 46 
(1994). 

1.5 See “Announcing the High Bidders in the Auction of Ten Nationw ide Narrowband PCS Licenses. Winning Bids 
Total $617,006,674," Public Sotice. PNWL 94-004 (rel. Aug. 2. 1994): “Announcing the High Bidders in the 
Auction of 30 Regional Narrowband PCS Licenses: Winning Bids Toial $490,901,787," Public Sotice , PNWL 94- 
27 (rcl. Nov. 9. 1994). 

I,< * Amendment of the Commission’s Rules to Establish \eu PersonaI Communications Sert'ices. Narrowband PC'S. 
Second Report and Order and Second Further Notice of Proposed Rule Making. 15 FCC Red 10456. 10476. para. 40 
(2000) ("Sarrowband PCS Second Report and Order"). 

117 Sarrowband PCS Second Report and Order , 15 FCC Red at 10476. para. 40. 

1,4 Id. 

110 See Alvarez Letter 190S. 

2 ' See “Narrowband PC'S Auction Closes." Public Sotice. 16 FCC Red 18663 (WTB 2001). 

u See Reallocation and Se nice Rules for the 698-746 MHz Spectrum Band (Television Channels 53-5 9). Report 
and Order. 17 FCC Red 1022 (2002) ("Channels 52-59 Report and Order"). 

See Channels 52-59 Report and Order. 17 FCC Red at 1087-88. T 172. 
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that are not more than $3 million for the preceding three years. 124 The SBA approved these small size 
standards. 125 An auction of 740 l icenses was conducted in 2002 (one license in each of the 734 
MSAsRSAs and one license in each of the six Economic Area Groupings (EAGs)). Of the 740 licenses 
available for auction, 484 licenses were won by 102 winning bidders. Seventy-two of the winning 
bidders claimed small business, very small business, or entrepreneur status and won a total of 329 
licenses. I2#> A second auction commenced on May 28, 2003, closed on June 13, 2003, and included 256 
licenses. 127 Seventeen winning bidders claimed small or very small business status and won 60 licenses, 
and nine winning bidders claimed entrepreneur status and won 154 licenses. 128 In 2005, the Commission 
completed an auction of 5 licenses in the lower 700 MHz band (Auction 60). All three winning bidders 
claimed small business status. 

33. In 2007, the Commission reexamined its rules governing the 700 MHz band in the 
700 MHz Second Report and Order . ,J? An auction of A, B and E block licenses in the Lower 700 MHz 
band was held in 2008. 110 Twenty winning bidders claimed small business status (those w ith attributable 
average annual gross revenues that exceed $15 million and do not exceed $40 million for the preceding 
three years). Thirty three winning bidders claimed very small business status (those with attributable 
average annual gross revenues that do not exceed $15 million for the preceding three years). In 2011, the 
Commission conducted Auction 92, which offered 16 lower 700 MHz band licenses that had been made 
available in Auction 73 but either remained unsold or w'ere licenses on which a winning bidder defaulted. 
Two of the seven winning bidders in Auction 92 claimed very small business status, winning a total of 
four licenses. 

34. Upper 700 MHz Band Licenses. In the 700 MHz Second Report and Order, the 
Commission revised its rules regarding Upper 700 MHz licenses. m On January 24. 2008. the 
Commission commenced Auction 73 in which several licenses in the Upper 700 MHz band were 
available for licensing: 12 Regional Economic Area Grouping licenses in the C Block, and one 
nationwide license in the D Block. 132 The auction concluded on March 18. 2008, with 3 winning bidders 
claiming very small business status (those with attributable average annual gross revenues that do not 
exceed $15 million for the preceding three years) and winning five licenses. 


124 See id 17 FCC Red at 1088. f 173. 

i:? See Letter from Aida Alvarez. Administrator. SBA. to Thomas Sugrue. C hief. WTR, I C C (Aug. 10, 1999) 
{"Alvarez Letter 1999 "). 

See “Lower 700 MHz Band Auction Closes.*' Public Notice , 17 FCC Red 17272 (WTB 2002). 

127 See Lower 700 MHz Band Auction Closes. Public Sotiee. 18 FCC Red 11873 (WTB 2003). 

1-8 See id 

m Service Rules for the 698-746. 747-762 and 777-792 Mil/ Band, WI Docket No. 06-150. Revision of the 
Commission ’s Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems. CC Docket No. 94- 
102. Section 6S.4(a) of the Commission s Rules Governing Hearing Aid-Compatible Telephone. WT Doeket No. 01- 
309. Biennial Regulatory Review - Amendment of Parts I. 22. 24. 27 and 90 to Streamline and Harmonize Carious 
Rules Affecting Wireless Radio Sew ices, W I Docket No. 03-264, Conner Sextel Communications. Inc. Upper 7 OO 
MHz Guard Band Licenses and Revisions to Part 27 of the Commission's Rules, WT Docket No. 06-169. 
Implementing a Nationwide. Broadband Interoperable Public Safely Netw ork in the ~00 MHz Band. PS Docket No. 
06-229, Development of Operational. Technical and Spectrum Requirements for Meeting Eederal. State, and Local 
Public Safety Communications Requirements Through the Year 20JO. WT Docket No. 96-86. Second Report and 
Order, 22 FC C Red 15289 (2007) {"700 MHz Second Report and Order ). 

""See Auction of 700 Mil/ Band Licenses Closes, Public Sotiee. 23 FCC Red 4572 (WTB 200,S). 

1.1 700 MU: Second Report and Order. 22 FCC Red 15289. 

1.2 See Auction of 700 MHz Bond Licenses Closes. Public Notice. 23 FCC Red 4572 (WTB 2008). 
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35. 700 MHz Guard Band Licenses. In 2000, the Commission adopted the W0 MHz 

Guard Band Report and Order , in which it established rules for the A and B block licenses in the Upper 
700 MHz band, including size standards for “small businesses” and “very small businesses” for purposes 
of determining their eligibility for special provisions such as bidding credits. 133 A small business in this 
service is an entity that, together w ith its affiliates and controlling principals, has average gross revenues 
not exceeding $40 million for the preceding three years. 134 Additionally, a very small business is an 
entity that, together with its affiliates and controlling principals, has average gross revenues that are not 
more than $15 million for the preceding three years. 1 5 SBA approval of these definitions is not 
required. 136 An auction of these licenses was conducted in 2000. 137 Of the 104 licenses auctioned, 96 
licenses were won by nine bidders. Five of these bidders were small businesses that won a total of 26 
licenses. A second auction of 700 MHz Guard Band licenses w as held in 2001. All eight of the licenses 
auctioned were sold to three bidders. One of these bidders w as a small business that won a total of two 
licenses.’ 38 


36. Specialized Mobile Radio. The Commission adopted small business size 
standards for the purpose of determining eligibility' for bidding credits in auctions of Specialized Mobile 
Radio (SMR) geographic area licenses in the 800 MHz and 900 MHz bands. The Commission defined a 
“small business” as an entity that, together with its affiliates and controlling principals, has average gross 
revenues not exceeding $15 million for the preceding three years. 1 The Commission defined a “very' 
small business” as an entity that, together with its affiliates and controlling principals, has average gross 
revenues not exceeding $3 million for the preceding three years. 140 The SBA has approved these small 
business size standards for both the 800 MHz and 900 MHz SMR Service. 141 The first 900 MHz SMR 
auction was completed in 1996. Sixty' bidders claiming that they qualified as small businesses under the 
$15 million size standard won 263 licenses in the 900 MHz SMR band. In 2004, the Commission held a 
second auction of 900 MHz SMR licenses and three winning bidders identify ing themselves as very' small 
businesses won 7 licenses. 142 The auction of 800 MHz SMR licenses for the upper 200 channels was 
conducted in 1997. Ten bidders claiming that they qualified as small or very small businesses under the 
$15 million size standard won 38 licenses for the upper 200 channels. 143 A second auction of 800 MHz 
SMR licenses was conducted in 2002 and included 23 BEA licenses. One bidder claiming small business 

1,3 See Service Rules for the 746-764 MHz Bunds, and Revisions to Part 27 of the Commission s Rules . Second 
Report and Order, 15 FCC Red 5299 (2000) {"700 MHz Guard Band Report and Order"). 

134 See 700 MHz Guard Bund Report and Order, 15 FCC Red at 5343, para. 108. 

,3 ' See id 

130 See id. 15 FCC Red 5299, 5343. para. 108 n.246 (for the 746-764 MHz and 776-794 MHz bands, the 
Commission is exempt from 15 IJ.S.C. § 632. which requires Federal agencies to obtain SBA approval before 
adopting small business size standards). 

137 See “700 MHz Guard Bands Auction Closes: Winning Bidders Announced,” Public Xofice. 15 I CC Red 18026 
( 2000 ). 

,3 * See “700 MHz Guard Bands Auction Closes: Winning Bidders Announced." Public Xofice. 16 FCC Red 4590 
(WTB2001). 

139 47 C.l R. §§ 90.810, 90.814(b). 90.912. 

N0 47 C.F.R. §§ 90.810, 90.814(h). 90.912. 

141 See Alvarez Letter 1999. 

142 See 900 MHz Specialized Mobile Radio Sen ice Spectrum Auction Closes: W inning Bidders Announced." 

Public Notice. 19 FCC Red. 3921 (W I B 2()04). 

143 See "Correction to Public Notice DA 96-586 ’FCC Announces Winning Bidders in the Auction of 1020 l icenses 
to Provide 900 MHz SMR in Major Trading Areas/” Public Xotice. 18 FCC Red 18367 (WTB 1996). 
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status won five licenses. 144 

37. The auction of the 1,053 800 MHz SMR licenses for the General Category' 
channels was conducted in 2000. Eleven bidders who won 108 licenses for the General Category- 
channels in the 800 MHz SMR band qualified as small or very small businesses. 145 In an auction 
completed in 2000, a total of 2,800 Economic Area licenses in the lower 80 channels of the 800 MHz 
SMR service were awarded. 146 Of the 22 winning bidders, 19 claimed small or very small business status 
and won 129 licenses. Tlius. combining all four auctions, 41 winning bidders for geographic licenses in 
the 800 MHz SMR band claimed to be small businesses. 

38. In addition, there are numerous incumbent site-by-site SMR licensees and licensees 
with extended implementation authorizations in the 800 and 900 MHz bands. We do not know how many 
firms provide 800 MHz or 900 MHz geographic area SMR pursuant to extended implementation 
authorizations, nor how many of these providers have annual revenues not exceeding S15 million. One 
firm has over $15 million in revenues. In addition, we do not know how many of these firms have 1500 
or fewer employees. 147 We assume, for purposes of this analy sis, that all of the remaining existing 
extended implementation authorizations are held by small entities, as that small business size standard is 
approved by the SBA. 

39. 220 MHz Radio Service - Phase I Licensees. The 220 MHz service has both 
Phase I and Phase II licenses. Phase I licensing was conducted by lotteries in 1992 and 1993. There are 
approximately 1.515 such non-nationwide licensees and four nationwide licensees currently authorized to 
operate in the 220 MHz band. The Commission has not developed a small business size standard for 
small entities specifically applicable to such incumbent 220 MHz Phase I licensees. To estimate the 
number of such licensees that are small businesses, the Commission applies the small business size 
standard under the SBA rules applicable. The SBA has deemed a w ireless business to be small if it has 
1,500 or fewer employees. 148 For this service, the SBA uses the category' of Wireless 
Telecommunications Carriers (except Satellite). Census data for 2007, which supersede data contained in 
the 2002 Census, show that there w ere 1,383 firms that operated that year. 149 Of those 1,383, 1,368 had 
fewer than 100 employees, and 15 firms had more than 100 employees. Thus under this category- and the 
associated small business size standard, the majority of firms can be considered small. 

40. 220 MHz Radio Service - Phase If Licensees. The 220 MHz service has both 
Phase I and Phase II licenses. The Phase II 220 MHz service licenses are assigned by auction, where 
mutually exclusive applications are accepted. In the 220 MHz Third Report and Order , the Commission 
adopted a small business size standard for defining “small" and “very small” businesses for purposes of 
determining their eligibility for special provisions such as bidding credits. 150 This small business standard 


144 See "Multi-Radio Service Auction Closes." Public \ of ice, 17 ICC Red 1446 (W IB 2002). 

,4 * See “800 Mil/ Specialized Mobile Radio (SMR) Service General Category (851-854 Mil/.) and l-pper Band 
(861-865 MHz) Auction Closes: Winning Bidders Announced,** Public Notice. 15 FCC Red 17162 (2000). 

146 See. "800 MHz SMR Serv ice Lower 80 Channels Auction Closes: Winning Bidders Announced." Public Notice. 
16 FCC Red 1736(2000). 

147 See generally 13C.F.R. $ 121.201, NAICS code 517210. 

NS 13 C.F.R. $ 121.201. NAICS code 517210 (2007 NAICS). The now-superseded, prc-2007 C.F.R. citations were 
13 C.F.R. § 121.201. NAICS axles 5172! I and 517212 (referring to the 2002 NAICS). 

144 U.S. Census Bureau. 2007 Economic Census. Sector 51, 2007 NAICS code 517210 (rel. Oct. 20, 2009). 
http://factfindcr.ccnsus.gov7servlet / IBQTable?_bm=> ; &-gco_id=&-fds_nanie=EC0700AI&-_skip=700&- 
ds name=EC0751SSSZ5&- lang=en. 

IH) Amendment of Part 90 of the Commission s Rules to Provide For the Use of the 220-222 MHz Band by the 
Private Land Mobile Radio Service. Third Report and Order. 12 FCC Red 10943, 11068-70 291-295 (1997). 
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indicates that a “small business' 1 is an entity that, together with its affiliates and controlling principals, has 
average gross revenues not exceeding S15 million for the preceding three years. 151 A ‘’very small 
business" is defined as an entity that, together with its affiliates and controlling principals, has average 
gross revenues that do not exceed $3 million for the preceding three years. 52 ITie SBA has approved 
these small size standards. 1 " 3 Auctions of Phase II licenses commenced on and closed in 1998.In the 
first auction, 908 licenses were auctioned in three ditTerent-sized geographic areas: three nationwide 
licenses. 30 Regional F.conomic Area Group (FAG) Licenses, and 875 Fconomic Area (FA) Licenses. Of 
the 908 licenses auctioned, 693 were sold. 175 Thirty-nine small businesses won 373 licenses in the first 
220 MHz auction. A second auction included 225 licenses: 216 EA licenses and 9 EAG licenses. 

Fourteen companies claiming small business status won 158 licenses. 150 A third auction included four 
licenses: 2 BEA licenses and 2 EAG licenses in the 220 MHz Service. No small or very small business 
won any of these licenses. 157 In 2007, the Commission conducted a fourth auction of the 220 MHz 
licenses, designated as Auction 72. I5K Auction 72. which offered 94 Phase II 220 MHz Service licenses, 
concluded in 2007. 15g In this auction, five w inning bidders won a total of 76 licenses. Two winning 
bidders identified themselves as very small businesses won 56 of the 76 licenses. One of the winning 
bidders that identified themselves as a small business won 5 of the 76 licenses won. 

41. Private Land Mobile Radio (“RLMR”). PLMR systems serve an essential role in 
a range of industrial, business, land transportation, and public safety activities. These radios are used by 
companies of all sizes operating in all U.S. business categories, and are often used in support of the 
licensee's primary (non-telecommunications) business operations. For the purpose of determining 
whether a licensee of a PLMR system is a small business as defined bv the SBA. we use the broad census 
category, Wireless Telecommunications Carriers (except Satellite). This definition provides that a small 
entity is any such entity employ ing no more than 1,500 persons.* 1 ' 0 The Commission does not require 
PLMR licensees to disclose information about number of employees, so the Comm ission does not have 
information that could be used to determine how many PLMR licensees constitute small entities under 
this definition. We note that PLMR licensees generally use the licensed facilities in support of other 
business activities, and therefore, it would also be helpful to assess PLMR licensees under the standards 
applied to the particular industry subsector to which the licensee belongs.’ 01 


Id at 11068 ^ 291. 

152 Id 

l5j See Letter to Daniel Phythyon, Chief. Wireless Telecommunications Bureau, Federal Communications 
Commission, from Aida Alvarez, Administrator. Small Business Administration, dated January 6. 1998 {Alvarez to 
Phythyon Letter 1998). 

154 See generally 220 MHz Service Auction Closes. Public Notice. 14 FCC Red 605 (WTB 1998). 

155 See FCC Announces It is Prepared to Grant 654 Phase // 220 MHz Licenses After Final Payment is Made. 

Publ ic Notice, 14 FCC Red 1085 (WTB 1999). 

156 See Phase II220 MHz Sendee Spectrum Auction Closes , Public Notice, 14 FCC Red I 1218 (WTB 1999). 

157 See Multi-Radio Service Auction Closes . Public Notice, 17 FCC' Red 1446 (WI B 2002). 

158 See “Auclion of Phase II 220 MU/ Service Spectrum Scheduled for June 20. 2007, Notice and Filing 
Requirements. Minimum Opening Bids, Upfront Payments and Other Procedures for Auction 72. Public Xotice. 22 
PCX' Red 3404 (2007). 

I5g See Auction of Phase II220 MHz Sen'ice Spectrum Licenses Closes . Winning Bidders Announced for Auction 7 2. 
Down Payments due Julv 18. 2007, FCC Forms 601 and 602 due July 18. 2007, Final Payments due August /, 

2007, Ten-Day Petition to Deny Period. Public Notice. 22 FCC' Red 11573 (2007). 

"*See 13C.F.R. § 121.201, NAICS code 517210. 

,6 ’ See generally 13 C.F.R. § 121.201. 
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42. As of March 2010, there were 424,162 PL MR licensees operating 921,909 
transmitters in the PLMR bands below 512 MHz. We note that any entity engaged in a commercial 
activity is eligible to hold a PLMR license, and that any revised rules in this context could therefore 
potentially impact small entities covering a great variety of industries. 

43. Fixed Microwave Services. Microwave services include common carrier. 10- ' 
private-operational fixed, 163 and broadcast auxiliary radio services. 16-4 They also include the Local 
Multipoint Distribution Service (“LMDS”),' 65 the Digital Electronic Message Service (“DEMS"), 166 and 
the 24 GHz Service. 167 where licensees can choose between common carrier and non-common carrier 
status. 168 The Commission has not yet defined a small business with respect to microwave services. For 
purposes of this IRFA. the Commission will use the SBA's definition applicable to Wireless 
Telecommunications Carriers (except satellite)—/>., an entity with no more than 1,500 persons is 
considered small. 160 For the category of Wireless Telecommunications Carriers (except Satellite), Census 
data for 2007 shows that there were L383 firms that operated that year. 170 Of those 1,383, 1,368 had 
fewer than 100 employees, and 15 firms had more than 100 employees. Thus under this category and the 
associated small business size standard, the majority' of firms can be considered small. The Commission 
notes that the number of firms does not necessarily track the number of licensees. The Commission 
estimates that virtually all of the Fixed Microwave licensees (excluding broadcast auxiliary licensees) 
would qualify as small entities under the SBA definition. 

44. 39 GHz Service. The Commission adopted small business size standards for 39 
GHz licenses. A '‘small business’’ is defined as an entity that, together with its affiliates and controlling 
principals, has average gross revenues not exceeding $40 million in the preceding three years. 171 A ‘‘very 
small business” is defined as an entity that, together with its affiliates and controlling principals, has 
average gross revenues of not more than $ 15 million for the preceding three years. 17- The SBA has 
approved these small business size standards. !7> In 2000, the Commission conducted an auction of 2.173 

162 See 47 C.F.R. Part 101. Subparts C and I. 

163 See id Suhparts C and I I. 

16-4 Auxiliary Microwave Serv ice is governed by Part 74 of Title 47 of the Commission's Rules. See 47 C.F.R. Part 
74. Available to licensees of broadcast stations and to broadcast and cable network entities, broadcast auxiliary 
microwave stations are used for relaying broadcast television signals from the studio to the transmitter, or between 
two points such as a main studio and an auxiliary studio. The service also includes mobile TV pickups, which relay 
signals from a remote location back to the studio. 

165 See 47 C.F.R. Part 101, Subpart L. 

166 See id Subpart G. 

107 See id. 

168 .SVe 47 C.F.R. §$ 101.533, 101.1017. 

169 13 C.F.R. § 121.201. NAICS code 517210. 

170 U.S. Census Bureau, 2007 Economic Census, Sector 51. 2007 NAICS code 517210 (rel. Oct. 20. 2009). 
http://faafinder.ccnsus.gov/servIet/lBQTabIe7_bm=y&-geoJd=&-fds_namc=EC()700AI&-_skip=700&- 
dsname - KC0751 SSSX5&-_lartg en. 

171 See Amendment of the Commission's Rules Regarding the 37.0-3S.6 GHz and 38.6-40.0 GHz Rands. FT Docket 
No. 95-183. Report and Order. 12 FCC Red 18600 (1907). 

172 Id. 

I7 ’ See Letter from Aida Alvarez. Administrator. SBA. to Kathleen O'Brien Ham. Chief. Auctions and Industry 
Analysis Division, VV I B. FCC (Feb. 4, 1998): see Letter from Hector Barreto, Administrator, SBA, to Margaret 
Wiener. Chief. Auctions and Industry Analysis Division, WTB. FCC (Jan. 18, 2002). 


8430 




Federal Communications Commission 


FCC 12-76 


39 GHz licenses. A total of 18 bidders who claimed small or very small business status won 849 licenses. 

45. Local Multipoint Distribution Service. Local Multipoint Distribution Service 
(“LMDS”) is a fixed broadband point-to-multipoint microwave service that provides for two-way video 
telecommunications. 174 The Commission established a small business size standard for LMDS licenses as 
an entity that has average gross revenues of less than $40 million in the three previous years. 175 An 
additional small business size standard for “very small business’* was added as an entity that, together 
with its affiliates, has average gross revenues of not more than $15 million for the preceding three 
years. 1 ' 6 The SBA has approved these small business size standards in the context of LMDS auctions. 177 
There were 93 winning bidders that qualified as small entities in the LMDS auctions. A total of 93 small 
and very' small business bidders won approximately 277 A Block licenses and 387 B Block licenses. In 
1999. the Commission re-auctioned 161 licenses; there were 32 small and very small businesses winning 
that won 119 licenses. 

46. 218-219 MHz Serv ice. The first auction of 218-219 MHz Serv ice (previously 
referred to as the Interactive and Video Data Serv ice or 1VDS) licenses resulted in 170 entities winning 
licenses for 594 Metropolitan Statistical Areas (“MSAs”). 178 Of the 594 licenses. 557 were won by 167 
entities qualifying as a small business. For that auction, the Commission defined a small business as an 
entity that, together with its affiliates, has no more than a $6 million net worth and, after federal income 
taxes (excluding any carry over losses), has no more than $2 million in annual profits each year for the 
previous two years. 170 In the 218-219 MHz Report and Order and Memorandum Opinion and Order , the 
Commission revised its small business size standards for the 218-219 MHz Service and defined a small 
business as an entity that, together with its affiliates and persons or entities that hold interests in such an 
entity and their affiliates, has average annual gross revenues not exceeding $15 million for the preceding 
three years. 180 The Commission defined a “very small business’* as an entity that, together with its 
affiliates and persons or entities that hold interests in such an entity and its affiliates, has average annual 
gross revenues not exceeding $3 million for the preceding three years. 181 The SBA has approved these 
definitions. 182 

47. Location and Monitoring Service (“LMS”). Multilateration LMS systems use 
non-voice radio techniques to determine the location and status of mobile radio units. For auctions of 
LMS licenses, the Commission has defined a “small business” as an entity that, together w1th controlling 
interests and affiliates, has average annual gross revenues for the preceding three years not exceeding $15 
million. 183 A “very' small business’* is defined as an entity that, together with controlling interests and 

1 "* See Rulemaking to Amend Paris l. 2, 21. 25. of'the Commission's Rules to Redesignate the 2 7 .5-29 5 f;7/r 
L requeues Rand. Reallocate the 29.5-30 5 frequency Hand, to FstabJish Rules and Policies for Local Multipoint 
Distribution Service arui for h ixetf Satellite Service*. CC Docket Mo. 92-297. Second Report and Order. Order on 
Reconsideration, and 1 iilh Notice of Proposed Rule Making. 12 ICC Red 12545. 126X9-90 . para. 348 (1997) 
{"LMDS Sec ond Report and Order ). 

1 ; See LMDS Secorul Report and Order. 12 FCC Red at 12(^9-90, para 348 . 

1 * See id. 

1,7 See Alvarez to Phythyon Letter 1998. 

|7S See "Interactive Video and Data Service (11 l)S) Applications Accepted for Filingf Public Notice, 9 KC C Red 
6227(1994). 

170 Implementation of Section 3091 jj of the Communications Act Competitive Ridding. Fourth Report and Order. 9 
FCC Red 2330 (1994). 

180 Amendment of Part 95 of the Commission's Rules to Provide Regulators Flexibility in the 218-219 MHz Serxice. 
Report and Order and Memorandum Opinion and Order. 15 FCC* Red 1497 (1999). 

181 Id 

,s ' .See? Alvarez to Phythyon Letter 1998. 

181 Amendment of Part 90 of the Commission ‘.v Rules to Adopt Regulations jor Automatic Vehicle Monitoring 
(continued....) 
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affiliates, has average annual gross revenues for the preceding three years not exceeding $3 million. 184 
These definitions have been approved by the SBA. lss An auction of LMS licenses was conducted in 
1999. Of the 528 licenses auctioned, 289 licenses were sold to four small businesses. 

48. Rural Radiotelephone Sen ice. The Commission has not adopted a size standard 
for small businesses specific to the Rural Radiotelephone Service. 18 * A significant subset of the Rural 
Radiotelephone Service is the Basic Exchange Telephone Radio System (“BETRS' 1 ). 187 For purposes of 
its analysis of the Rural Radiotelephone Service, the Commission uses the SBA small business size 
standard for the category Wireless Telecommunications Carriers (except satellite)/’ which is 1,500 or 
fewer employees. 188 Census data for 2007 shows that there were 1,383 firms that operated that year. 180 
Of those 1,383, 1,368 had fewer than 100 employees, and 15 firms had more than 100 employees. Thus 
under this category' and the associated small business size standard, the majority of firms in the Rural 
Radiotelephone Serv ice can be considered small. 

49. Air-Ground Radiotelephone Service. 100 The Commission has previously used 
the SBA’s small business definition applicable to Wireless Telecommunications Carriers (except 
Satellite). />., an entity employing no more than 1,500 persons. 1 ' 1 ’ There are approximately 100 licensees 
in the Air-Ground Radiotelephone Service, and under that definition, we estimate that almost all of them 
qualify as small entities under the SBA definition. For purposes of assigning Air-Ground Radiotelephone 
Serv ice licenses through competitive bidding, the Commission has defined “small business 1 ' as an entity 
that, together with controlling interests and affiliates, has average annual gross revenues for the preceding 
three years not exceeding $40 million. 102 A “very small business' 1 is defined as an entity that, together 
with controlling interests and affiliates, has average annual gross revenues for the preceding three years 
not exceeding $15 million. 10 ' These definitions were approved by the SBA. 104 In 2006, the Commission 
completed an auction of nationwide commercial Air-Ground Radiotelephone Service licenses in the 800 
MHz band (Auction 65). The auction closed with two winning bidders winning two Air-Ground 
Radiotelephone Serv ices licenses. Neither of the winning bidders claimed small business status. 

(Continued from previous page) - 

Systems . Second Report and Order. 13 FCC Red 15182, 15192, c 20 (1998) ("Automatic Vehicle Monitoring 
Systems Second Report and Order'): see also 47 CM* .R. § 90.1103. 

184 Automatic l chicle Monitoring Systems Second Report and Order , 13 FCC Red at 15192. para. 20: see also 47 
C.F.R. §90.1103. 

185 See Alvarez f etter 1998. 

186 I he serviee is defined in section 22.99 of the Commission's Rules. 47 C.F.R. § 22.99. 

187 BE I RS is defined in sections 22.757 and 22.759 of the Commission's Rules, 47 C.F.R. §§ 22.757 and 22.759. 

,ss 13 C.F.R. § 121.201, NA1CS code 517210. 

180 ITS. Census Bureau. 2007 Economic Census. Sector 51. 2007 NA1CS code 517210 (rel. Oct. 20. 2000), 
hup://factfinder.cen.su.s.gov/ser\let/IBQTable?_brn^y&-geo_id&-fdsname~EC()70OA 1 A:- skip 700&- 
ds_name=EC0751 SSSZ5&-_lang= : cn. 

1 ^ The service is defined in § 22.99 of the Commission's Rules. 47 C.F .R. § 22.99. 

13 C.F.R. § 121.201. N A ICS codes 517210. 

|0 * Amendment of Part 22 of the Commission s Rules to Benefit the Consumers of Air-Ground Telecommunications 
Services, Biennial Regulatory Review Amendment of Parts /. 22, and 90 of the Commission's Rules. Amendment 
of Parts / and 22 of the Commission s Rules to Adopt Competitive Bidding Rules for Commercial and General 
Aviation Air-Ground Radiotelephone. Service. WT Docket Nos. 03-103 and 05-42, Order on Reconsideration and 
Report and Order. 20 FCC 1 Red 19663, 28-42 (2005). 

fd. ’ 

104 See Letter from Hector V. Barreto. Administrator. SBA. to Gary D. Michaels. Deputy Chief, Auctions and 
Spectrum Access Division, W I B. FCC (Sept. 19. 2005). 
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50. Aviation and Marine Radio Services. Small businesses in the aviation and 
marine radio serv ices use a very high frequency (“VHP ) marine or aircraft radio and. as appropriate, an 
emergency position-indicating radio beacon (and or radar) or an emergency locator transmitter. The 
Commission has not developed a small business size standard specifically applicable to these small 
businesses. For purposes of this analysis, the Commission uses the SBA small business size standard for 
the category' Wireless Telecommunications Carriers (except satellite).” which is 1.500 or fewer 
employees. 195 Census data for 2007 shows that there were 1,383 firms that operated that year. 196 Of those 
1,383, 1.368 had fewer than 100 employees, and 15 firms had more than 100 employees. Thus under this 
category* and the associated small business size standard, the majority of firms can be considered small. 

51. Offshore Radiotelephone Serv ice. This service operates on several UHF 
television broadcast channels that are not used for television broadcasting in the coastal areas of states 
bordering the Gulf of Mexico. 197 There are presently approximately 55 licensees in this service. The 
Commission is unable to estimate at this time the number of licensees that would qualify as small under 
the SBA’s small business size standard for the category of Wireless Telecommunications Carriers 
(except Satellite). Under that standard. 19 * Under that SBA small business size standard, a business is 
small if it has 1,500 or fewer employ ees. 199 Census data for 2007 shows that there were 1,383 firms that 
operated that year. -00 Of those 1,383, 1,368 had fewer than 100 employ ees, and 15 firms had more than 
100 employ ees. Thus under this category and the associated small business size standard, the majority of 
firms can be considered small. 

52. Multiple Address Systems (“MAS'*). Entities using MAS spectrum, in general, 
fall into two categories: (1) those using the spectrum for profit-based uses, and (2) those using the 
spectrum for private internal uses. The Commission defines a small business for MAS licenses as an 
entity that has average gross revenues of less than $15 million in the preceding three years. 201 A very- 
small business is defined as an entity that, together with its affiliates, has average gross revenues of not 
more than $3 million for the preceding three years. 202 The SBA has approved these definitions. 20 ’ The 
majority of these entities will most likely be licensed in bands where the Commission has implemented a 
geographic area licensing approach that would require the use of competitive bidding procedures to 
resolve mutually exclusive applications. The Commission's licensing database indicates that, as of March 
5, 2010, there were over 11,500 MAS station authorizations. In 2001, an auction of 5.104 MAS licenses 
in 176 EAs was conducted. 204 Seven winning bidders claimed status as small or very small businesses 
and won 611 licenses. In 2005, the Commission completed an auction (Auction 59) of4.226 MAS 


195 13 C.F.R. § 121.201. N AICS code 517210. 

96 L’.S. Census Bureau, 2007 Economic Census. Sector 51, 2007 NAICS code 517210 (rcl. Oct. 20. 2009). 
http://factllnder.census.gov/servlei/IBQ fable? bm=>&-gco id=&-lds name-l ; .C07O0Al&- skif>=7(K)<S:- 
dsjiame=EC0751SSSZ5&-_lang en. 

,g ' This service is governed by Subpart I of Part 22 of the Commission's Rules. See 47 CM R. $$ 22.1001-22.1037. 
,9 * 13 C.F.R. § 121.201. NAICS code 517210. 
w Id. 

U S. Census Bureau. 2007 Economic Census. Sector 51. 2007 NAICS code 517210 (rcl. Oct. 20. 2009). 
http://factftndcr.ccnsus.gov/scrv^IctlBQTablc?_bm=y&-gco_id=&-fds_namc=EC0700Al&-_skip=700&- 
ds_name~EC0751 SSSX5&-_lang ^en. 

2ul See Amendment of the Commission 's Rules Regarding Multiple Address Systems , Report and Order. 15 FCC Red 
11950. 12008.« 123 (2000). 

21,2 Id 

20 'See Alvarez Letter 1999. 

2 ^ See "Multiple Address Systems Spectrum Auction Closes Public Notice. 16 FCC Red 21011 (2001). 
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licenses in the Fixed Microwave Services from the 928/959 and 932/941 MHz bands. Twenty-six 
winning bidders won a total of 2,323 licenses. Of the 26 winning bidders in this auction, five claimed 
small business status and won 1,891 licenses. 

53. With respect to entities that use, or seek to use, MAS spectrum to accommodate 
internal communications needs, we note that MAS serves an essential role in a range of industrial, safety, 
business, and land transportation activities. MAS radios arc used by companies of all sizes, operating in 
virtually all U.S. business categories, and by all types of public safety' entities. For the majority' of private 
internal users, the small business size standard developed by the SBA would be more appropriate. The 
applicable size standard in this instance appears to be that of Wireless Telecommunications Carriers 
(except Satellite). This definition provides that a small entity is any such entity employing no more than 
1,500 persons. 205 The Commission's licensing database indicates that, as of January 20, 1999, of the 
8,670 total MAS station authorizations, 8.410 authorizations were for private radio service, and of these. 
1,433 were for private land mobile radio service. 

54. 1.4 GHz Band Licensees. The Commission conducted an auction of 64 1.4 GHz 
band licenses in the paired 1392-1395 MHz and 1432-1435 MHz bands, and in the unpaired 1390-1392 
MHz band in 2007. :ot ’ For these licenses, the Commission defined “small business" as an entity that, 
together with its affiliates and controlling interests, had average gross revenues not exceeding $40 million 
for the preceding three years, and a “very small business" as an entity that, together with its affiliates and 
controlling interests, has had average annual gross revenues not exceeding $15 million for the preceding 
three years/ 07 Neither of the two winning bidders claimed small business status/ 08 

55. Incumbent 24 GHz Licensees. This analysis may affect incumbent licensees who 
were relocated to the 24 GHz band from the 18 GHz band, and applicants who w ish to provide services in 
the 24 GHz band. For this serv ice, the Commission uses the SBA small business size standard for the 
category “Wireless Telecommunications Carriers (except satellite)/’ which is 1,500 or fewer 
employees. :o<) To gauge small business prevalence for these cable services we must, however, use the 
most current census data. Census data for 2007 shows that there were 1,383 firms that operated that 
year. 2,11 Of those 1,383. 1,368 had fewer than 100 employees, and 15 firms had more than 100 

employ ees. Thus under this category- and the associated small business size standard, the majority of 
firms can be considered small. The Commission notes that the Census’ use of the classifications “firms" 
does not track the number of “licenses". The Commission believes that there are only two licensees in the 
24 GHz band that were relocated from the 18 GHz band, Teligent 211 and TRW, Inc. It is our 
understanding that Teligent and its related companies have less than 1,500 employees, though this may 
change in the future. TRW is not a small entity'. Thus, only one incumbent licensee in the 24 GHz band 
is a small business entity. 


205 See 13 C.F.R. § 121.201. NAICS code 517210. 

~°° See " Auction of 1.4 GHz Band Licenses Scheduled for February 7 , 2007f Public Notice. 21 FCC Red 12393 
(WTB 2006); ” Auction oj 1.4 GHz Band Licenses Closes; Winning Bidders Announced for Auction So. 69." Public 
Notice. 22 FCC Red 4714 (2007) ("Auction So. 69 Closing PS"). 

"° 7 Auction So. 69 Closing PS. Attachment C. 

‘ n * See Auction So 69 Closing PS. 

203 13 C.F.R. § 121.201, NA1CS code 517210 

2,0 U.S. Census Bureau. 2007 Economic Census. Sector 51, 2007 NA1CS code 517210 (rel. Oct. 20. 2009). 
http://factfmder.censiis.gov/servlet/IBQTable? bm=\&-geo id=&-fds nume=FC07()0A l&- skip=700&- 
ds_natnc=EC0751 SSSZ5&- lang=cn. 

~ M Teligent acquired the DEMS licenses of FirstVIark. the only licensee other than TRW in the 24 GHz band whose 
license has been modified to require relocation to the 24 Cil 1/ band. 
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56. Future 24 GHz Licensees. With respect to new applicants for licenses in the 
24 GHz band, for the purpose of determining eligibility for bidding credits, the Commission established 
three small business definitions. An "entrepreneur” is defined as an entity that, together with controlling 
interests and affiliates, has average annual gross revenues for the three preceding years not exceeding $40 
million. 212 A “small business” is defined as an entity that, together with controlling interests and 
affiliates, has average annual gross revenues for the three preceding years not exceeding SI 5 million. 2 ’ 3 

A ‘‘very small business'* in the 24 GHz band is defined as an entity that, together with controlling interests 
and affiliates, has average gross revenues not exceeding $3 million for the preceding three years. 214 The 
SBA has approved these small business size standards." 1 ' In a 2004 auction of 24 GHz licenses, three 
winning bidders won seven licenses. 21 * Two of the winning bidders were very small businesses that w on 
five licenses. 

57. Broadband Radio Service and Educational Broadband Serv ice. Broadband 
Radio Service systems, previously referred to as Multipoint Distribution Service (“MDS”) and 
Multichannel Multipoint Distribution Service ("MMDS”) systems, and “wireless cable,” transmit video 
programming to subscribers and provide two-way high speed data operations using the microwave 
frequencies of the Broadband Radio Service (“BRS”) and Educational Broadband Service (“EBS”) 
(previously referred to as the Instructional Television Fixed Service (“ITFS”). 217 In connection w ith the 
1996 BRS auction, the Commission established a small business size standard as an entity that had annual 
average gross revenues of no more than $40 million in the previous three years. 21 * The BRS auctions 
resulted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas ("BTAs"). 
Of the 67 auction winners, 61 met the definition of a small business. BRS also includes licensees of 
stations authorized prior to the auction. At this time, we estimate that of the 61 small business BRS 
auction winners, 48 remain small business licensees. In addition to the 48 small businesses that hold 
BTA authorizations, there are approximately 392 incumbent BRS licensees that are considered small 
entities. 2lv After adding the number of small business auction licensees to the number of incumbent 
licensees not already counted, we find that there are currently approximately 440 BRS licensees that are 
defined as small businesses under cither the SBA or the Commission's rules. In 2009. the Commission 


'*■ Amendments to Parts l. 2. H? and l Ol oj the Commission > Rules To license f ixed Services at 24 GHz . Report 
and Order. 15 FCC Red 16934. 16967^77(2000) ("24 GHz Report and Order"), see also 47 C.F.R. 

§ 101.538(a)(3). 

21 *24 GHz Report and Order, 15 FCC Red at 16967 f 77 : see also 47 C.F.R. $ 101 538(n M 2). 

2,4 24 GHz Report and Order , 15 FCC Red at 16967 « 77; .vtv also 47 C.F.R. § 101 .538(aX I ). 

21 * See Letter to Margaret W. Wiener. Deputy Chief, Auctions and Industry Analysis Division. Wireless 
Telecommunications Bureau, FCC. from Gary M Jackson. Assistant Administrator. SBA (July 28. 2000). 

2,6 Auction of 24 GHz Service Sjiectrum Auction Closes, Winning Holders Announced for Auction 56. Down 
Payments Due August 16, 2004. Final Payments Due August 30. 2004. Ten-Day Petition to Deny Periott. Public 
Notice, 19 FCC Red 14738 (2004). 

217 Amendment of Parts 21 and 74 of the Commission's Rules with Regard to Filing Procedures in the Multipoint 
Distribution Service and in the Instructional Television Fixed Sc nice and Implementation of Section 309ft of the 
Communications Act Competitive Ridding . MM Docket No. 94-131, PP Docket No. 93-253. Report and Order, 10 
FCC Red 9589, 9593 ^ 7 (1995). 

218 47 C.F.R. $ 2l.96l(b)( 1). 

' |J 47 U.S.C. § 3(W(j). Hundreds of stations were licensed to incumbent MDS licensees prior to implementation of 
Section 309(j) of the Communications Act of 1934. 47 L.S.C. § 309(j). For these pre-auction licenses, the 
applicable standard is SBA's small business size standard of 1500 or fewer employees. 
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conducted Auction 86, the sale of 78 licenses in the BRS areas/ 20 The Commission offered three levels 
of bidding credits: (i) a bidder with attributed average annual gross revenues that exceed $15 million and 
do not exceed $40 million for the preceding three years (small business) will receive a 15 percent 
discount on its w inning bid; (ii) a bidder with attributed average annual gross revenues that exceed $3 
million and do not exceed $15 million for the preceding three years (very small business) will receive a 
25 percent discount on its winning bid: and (iii) a bidder with attributed average annual gross revenues 
that do not exceed S3 million for the preceding three years (entrepreneur) will receive a 35 percent 
discount on its w inning bid/ 21 Auction 86 concluded in 2009 w ith the sale of 61 licenses. 2 "’ 2 Of the ten 
winning bidders, two bidders that claimed small business status won 4 licenses: one bidder that claimed 
very small business status won three licenses: and two bidders that claimed entrepreneur status won six 
licenses. 


58. In addition, the SBA*s Cable Television Distribution Services small business size 
standard is applicable to EBS. There are presently 2,032 EBS licensees. All but 100 of these licenses are 
held by educational institutions. Educational institutions are included in this analysis as small entities." 1 
Titus, we estimate that at least 1.932 licensees are small businesses. Since 2007, Cable Television 
Distribution Services have been defined within the broad economic census category of Wired 
Telecommunications Carriers; that category is defined as follows: “This indusuy comprises 
establishments primarily engaged in operating and/or providing access to transmission facilities and 
infrastructure that they own and/or lease for the transmission of voice, data, text, sound, and video using 
wired telecommunications networks. Transmission facilities may be based on a single technology or a 
combination of technologies.” 224 For these services, the Commission uses the SBA small business size 
standard for the category “Wireless Telecommunications Carriers (except satellite).” which is 1,500 or 
fewer employees/ 25 To gauge small business prevalence for these cable services we must, however, use 
the most current census data. According to Census Bureau data for 2007, there were a total of 955 firms 
in this previous category that operated for the entire year/ 26 Of this total, 939 firms employed 999 or 
fewer employees, and 16 firms employed 1,000 employ ees or more/ 27 Thus, the majority of these firms 
can be considered small. 

59. Television Broadcasting. This Economic Census category “comprises 
establishments primarily engaged in broadcasting images together with sound. These establishments 
operate television broadcasting studios and facilities for the programming and transmission of programs 


220 Auction of Broadband Radio Service (HRS) Licenses, Scheduled for October 2/ 2009. S of ice and biting 
Requirements. Minimum Opening Bids, I'pfnmt Ravments. and Other Procedures for Auction 86, Public Notice, 24 
FCC Red 8277 (2009). 

221 Id. at 8296. 

Auction of Broadband Radio Service Licenses (doses. Winning Bidders Announced for Auction 86. Down 
Payments Due Save ruber 23. 2009. Final Payments Due December 8. 2009, Ten-Day Petition to Deny Period , 
Public Notice. 24 FCC Red 13572 (2009). 

221 I he term "small entity’' within SBRKFA applies to small organizations (nonprofits) and to small governmental 
jurisdictions (cities, counties, towns, townships, villages, school districts, and special districts with populations of 
less than 50.000). 5 U.S.C. §§ 60I(4H6). We do not collect annual revenue data on l-BS licensees. 

224 IJ.S. Census Bureau. 2007 NAICS Definitions, 517110 Wired telecommunications Carriers, (partial definition). 
www.censiis.gov. naic.s/2007/dcf r ND517110.H1M#N517110. 

22< 13C.F.R. $ 121.201. NAICS code 517210. 

U.S. Census Bureau. 2007 Economic Census. Subject Series: Information. Table 5, Employment Si/e of Firms 
for the United States: 2007. NAICS code 5171102 (issued November 2010). 

227 Id. 
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to the public.” 228 The SBA has created the following small business size standard for Television 
Broadcasting firms: those having SI4 million or less in annual receipts. 22 '' The Commission has 
estimated the number of licensed commercial television stations to be 1,387. 210 In addition, according to 
Commission staff review of the BIA Advisory Services, LLC's Media Access Pro Tele\'ision Database on 
March 28, 2012, about 950 of an estimated 1,300 commercial television stations (or approximately 73 
percent) had revenues of $14 million or less/ 11 We therefore estimate that the majority of commercial 
television broadcasters are small entities. 

60. We note, however, that in assessing whether a business concern qualifies as small 
under the above definition, business (control) affiliations" 12 must be included. Our estimate, therefore, 
likely overstates the number of small entities that might be affected by our action because the revenue 
figure on which it is based does not include or aggregate revenues from affiliated companies. In addition, 
an element of the definition of‘‘small business’* is that the entity not be dominant in its field of operation. 
We are unable at this time to define or quantify the criteria that would establish whether a specific 
television station is dominant in its field of operation. Accordingly, the estimate of small businesses to 
which rules may apply does not exclude any television station from the definition of a small business on 
this basis and is therefore possibly over-inclusive to that extent. 

61. In addition, the Commission has estimated the number of licensed noncommercial 
educational (NCE) television stations to be 396.' 11 These stations are non-profit, and therefore 
considered to be small entities. 214 

62. In addition, there are also 2,528 low power television stations, including Class A 
stations (LPTV). 235 Given the nature of these services, we will presume that all LPTV licensees quality' 
as small entities under the above SBA small business size standard. 

63. Radio Broadcasting. This Economic Census category “comprises establishments 
primarily engaged in broadcasting aural programs by radio to the public. Programming may originate in 
their own studio, from an affiliated network, or from external sources.” 21 * The SBA has established a 
small business size standard for this category , which is: such firms having $7 million or less in annual 
receipts. 237 According to Commission staff review of BIA Advisory Services, LLC’s Media Access Pro 
Radio Database on March 28, 2012. about 10.759 (97%) of 11,102 commercial radio stations had 
revenues of $7 million or less. Therefore, the majority of such entities are small entities. 


228 U.S. Census Bureau. 2007 NAICS Definitions, "515120 Television Broadcasting” (partial definition): 
hltp:/Avww .ccnsus.gov/naics/2007/dct/ND515120.HTNDN515120 . 

220 1 3 C.F.R. § 121.201. NAICS code 515120 (updated for inflation in 2010). 

230 See FCC Sews Release. "Broadcast Station Totals as of December 31. 2011,’* dated January 6. 2012: 
htip://hrjunfosy fcc.gov edocs public altachmatch 1XX -311837A1 .pdf 

231 Wc recognize that BlA's estimate differs slightly from the FCC total given supra. 

232 "| Business concerns! arc affiliates of each other when one concern controls or has the power to control the other 
or a third party or parties controls or has to power to control both." 13 C.F.R. § 21.103(aX I). 

233 See FCC Sews Release . "Broadcast Station Totals as of December 31. 2011,” dated January 6. 2012; 
http: /trans it ion. fee, gov Dai 1 v Releases 1 )a i 1 v Busi ness/2012 dbO 1 06/DC K -3118 3 7.M pd f . 

234 See generally 5 U.S.C. §§ 601(4). (6). 

21< See FCC Sews Release. "Broadcast Station Totals as of December 31. 2011,” dated January 6. 2012: 
http://transition.fcc.gov/Dailv Releases/Dailv Business 2012 dbO 106 DOC-311837A1 pdf . 

C.S. C ensus Bureau. 2007 NAIC S Definitions. “515112 Radio Stations”; 
into:vwvvw.census.Lnn naics 2007 de(7ND5151)2.11TM3NS15112 . 

217 13 C.F.R. J 121.201, NAICS code 515112 (updated for inflation in 2010). 
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64. We note, however, that in assessing whether a business concern qualities as small 
under the above size standard, business affiliations must be included. 1 ’ 8 In addition, to be detenuined to 
be a "small business,” the entity may not be dominant in its field of operation. 1 ’ 9 We note that it is 
difficult at times to assess these criteria in the context of media entities, and our estimate of small 
businesses may therefore be over-inclusive. 

65. Auxiliary, Special Broadcast and Other Program Distribution Services. This 
service involves a variety of transmitters, generally used to relay broadcast programming to the public 
(through translator and booster stations) or within the program distribution chain (from a remote news 
gathering unit back to the station). The Commission has not developed a definition of small entities 
applicable to broadcast auxiliary licensees. The applicable definitions of small entities are those, noted 
previously, under the SBA rules applicable to radio broadcasting stations and television broadcasting 
stations. 244 


66. The Commission estimates that there are approximately 6,099 FM translators and 
boosters. 241 The Commission does not collect financial information on any broadcast facility, and the 
Department of Commerce does not collect financial information on these auxiliary broadcast facilities. 

We believe that most if not all. of these auxiliaty facilities could be classified as small businesses by 
themselves. We also recognize that most commercial translators and boosters are owned by a parent 
station which, in some cases, would be covered by the revenue definition of small business entity 
discussed above. These stations would likely have annual revenues that exceed the SBA maximum to be 
designated as a small business ($7.0 million for a radio station or $14.0 million for a TV station). 
Furthermore, they do not meet the Small Business Act’s definition of a "small business concern" because 
they are not independently owned and operated. 42 

67. Cable Television Distribution Services. Since 2007, these services have been 
defined within the broad economic census category of Wired Telecommunications Carriers; that category 
is defined as follows: "This industry' comprises establishments primarily engaged in operating and/or 
providing access to transmission facilities and infrastructure that they own and/or lease for the 
transmission of voice, data, text, sound, and video using wired telecommunications networks. 
Transmission facilities may be based on a single technology or a combination of technologies.” 243 The 
SBA has developed a small business size standard for this category', which is: all such firms having 1.500 
or fewer employees. Census data for 2007 shows that there were 1,383 firms that operated that year. 244 
Of those 1,383. 1,368 had fewer than 100 employees, and 15 firms had more than 100 employees. Thus 
under this category and the associated small business size standard, the majority of such firms can be 
considered small. 


~ 3 * "Concerns and entilies are affiliates of each other when one controls or has the power lo control the other, or a 
third part) or panics controls or has the power to control both. It does not matter whether control is exercised, so 
long as the power lo control exist>.’* 13 C.F.R. $ 12l.l03(a)( I) (an SBA regulation). 

230 13 C.F.R. § 121.102(b) (an SBA regulation). 

24 '’ 13 C.F.R. 121.201. NAICS codes 515112 and 515120. 

41 See FCC News Release. "Broadcast Station Totals as of December 3 I. 2011,' dated January 6. 2012: 
liltp...transition fcc.gov Daily Rdeases'DaiK Business 2012Jh()106TKX-3 1 1837A1 pdf . 

;j: See 15 IJ.S.C. $632. 

241 L'.S. Census Bureau. 2007 NAICS Definitions. 517110 Wired Telecommunications Carriers, (partial definition). 
hUp;//www.census.gov/naics/2007/defND517l 10.11 l’M#N517110 (last visited Oct. 21. 2009). 

244 U.S. Census Bureau. 2007 Kconornic Census. Sector 51, 2007 NAICS code 517210 (rel. Oct. 20, 2009). 
http://facttindcr.ccnsus.gov/serv lct/IBQTablc?_hm=y&-gcoJd s =&-fds_name=EC070()Al&-_skip= : 700&- 
ds name-FC0751SSS/5&- lang=en. 
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68. Cable Companies and Systems. The Commission has also developed its own 
small business size standards, for the purpose of cable rate regulation. Under the Commission's rules, a 
“small cable company’' is one serving 400.000 or fewer subscribers, nationwide. 245 Industry data indicate 
that, of 1,076 cable operators nationwide, all but eleven are small under this size standard. 246 In addition, 
under the Commission's rules, a “small system" is a cable system serving 15,000 or fewer subscribers. 247 
Industry data indicate that, of 6,635 systems nationwide, 5,802 systems have under 10,000 subscribers, 
and an additional 302 systems have 10,000-19,999 subscribers. 248 Thus, under this second size standard, 
most cable systems are small. 

69. Cable System Operators. The Communications Act of 1934. as amended, also 
contains a size standard for small cable sy stem operators, which is “a cable operator that, directly or 
through an affiliate, serves in the aggregate fewer than 1 percent of all subscribers in the United States 
and is not affiliated with any entity' or entities whose gross annual revenues in the aggregate exceed 
$250,000,000 " 24j ’ The Commission has determined that an operator serving fewer than 677,000 
subscribers shall be deemed a small operator, if its annual revenues, when combined with the total annual 
revenues of all its affiliates, do not exceed $250 million in the aggregate. 2511 Industry data indicate that, of 
1.076 cable operators nationw ide, all but ten are small under this size standard. 251 We note that the 
Commission neither requests nor collects information on whether cable system operators are atTiliated 
with entities whose gross annual revenues exceed $250 million. -52 and therefore we are unable to estimate 
more accurately the number of cable sy stem operators that would qualify as small under this size 
standard. 

70. Open Video Systems. Open Video Service (OVS) sy stems provide subscription 
services. 255 The open video system (“OVS") framework was established in 1996, and is one of four 
statutorily recognized options for the provision of video programming services by local exchange 
carriers. 254 The OVS framework provides opportunities for the distribution of video programming other 


245 47 C.F.R. § 76.901(e). The Commission determined that this size standard equates approximately to a size 
standard of $100 million or less in annual revenues. Implementation of Sections of the 1992 Cable Act: Rate 
Regulation, Sixth Report and Order and Kleventh Order on Reconsideration, 10 I CC Red 7393. 7408 (1995). 

246 These data are derived from: R.R. Bowker. Broadcasting Cable Yearbook 2006. “Top 25 Cable/Satellite 
Operators." pages A-8 & C-2 (data current as of June 30. 2005): Warren Communications News, Television <& 
Cable Factbook 2006, ‘’Ow nership of Cable Systems in the United States." pages D-1X05 to D-1857. 

247 4 7 C.F.R. § 76.901(c). 

Warren Communications News. Television A Cable Factbonk 2008, "IJ.S. Cable Systems by Subscriber Size," 
page F-2 (data current as of Oct. 2007). The data do not include 851 systems for which classifying data were not 
available. 

249 47 U.S.C. § 543(mX2): see 47 C.F.R § 76.901(0 & nn. 1-3. 

-5 ° 47 C.F.R. § 76.901(0: see Public Notice, FCC Announces .Vew Subscriber Count for the Definition of Small 
Cable Operator, DA 01-158 (Cable Serv ices Bureau, Jan. 24. 2001). 

~ SI These data arc derived from: R.R. Bowker. Broadcasting & Cable Yearbook 2006, “Top 25 Cable/Satcliite 
Operators." pages A-8 <& C-2 (data current as of June 30. 2005): Warren Communications New s, Television & 
Cable Factbook 2006. “Ownership of Cable Systems in the United States." pages D-1X05 to D-1857. 

The Commission docs receive such information on a case-by-casc basis if a cable operator appeals a local 
franchise authority *s finding that the operator does not qualify as a small cable operator pursuant to $ 76.901(0 of 
the Commission's rules. See 47 C.F.R. § 76.909(b). 

See 47 U.S.C. § 573. 

47 U.S.C. § 57l(a)(3M4>. Stv 13tli Annual Report, 24 FCC Red at 606. T 135. 
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than through cable systems. Because OVS operators provide subscription services, 2 ’ 5 CVS falls within 
the SBA small business size standard covering cable services, which is “Wired Telecommunications 
Carriers." 2 ’ 6 The SBA has developed a small business size standard for this category, which is: all such 
firms having 1.500 or fewer employees. To gauge small business prevalence for the OVS service, the 
Commission relies on data currently available from the U S. Census for the year 2007. According to that 
source, there were 3,188 firms that in 2007 were Wired Telecommunications Carriers. Of these, 3,144 
operated with less than 1,000 employees, and 44 operated with more than 1,000 employees. However, as 
to the latter 44 there is no data available that shows how many operated with more than 1,500 employees. 
Based on this data, the majority of these firms can be considered small. 257 In addition, we note that the 
Commission has certified some OVS operators, with some now providing service. 258 Broadband service 
providers (“BSPs") are currently the only significant holders of OVS certifications or local OVS 
franchises." 50 The Commission docs not have financial or employment information regarding the entities 
authorized to provide OVS. some of which may not yet be operational. Thus, at least some of the OVS 
operators may qualify as small entities. The Commission further notes that it has certified approximately 
45 OVS operators to serv e 75 areas, and some of these are currently providing service. 260 Affiliates of 
Residential Communications Network. Inc. (RCN) received approval to operate OVS systems in New 
York City', Boston. Washington, D.C., and other areas. RCN has sufficient revenues to assure that they 
do not qualify as a small business entity. Little financial information is available for the other entities that 
are authorized to provide OVS and are not yet operational. Given that some entities authorized to provide 
OVS sendee have not yet begun to generate revenues, the Commission concludes that up to 44 OVS 
operators (those remaining) might qualify as small businesses that may be affected by the rules and 
policies adopted herein. 

71. Cable Television Relay Service. The industry' in which Cable Television Relay 
Services operate comprises establishments primarily engaged in operating and/or providing access to 
transmission facilities and infrastructure that they own and/or lease for the transmission of voice, data, 
text, sound, and video using wired telecommunications networks. Transmission facilities may be based on 
a single technology or a combination of technologies. Establishments in this industry use the wired 
telecommunications network facilities that they operate to provide a variety of services, such as wired 
telephony services, including VoIP services: wired (cable) audio and video programming distribution; and 
wired broadband Internet services. By exception, establishments providing satellite television distribution 
services using facilities and infrastructure that they operate are included in this industry. 201 The category 
designated by the SBA for this industry is “Wired Telecommunications Carriers." 262 The SBA has 
developed a small business size standard for this category, which is: all such firms having 1,500 or fewer 
employees. According to Census Bureau data for 2007, Census data for 2007 shows 3,188 firms in this 


2SS See 47 U.S.C. $ 573. 

U.S. Census Bureau. 2007 NAICS Definitions, 517110 Wired Telecommunications Carriers, 
hup://www.census.gov/naics/2007/def/N I>517110.HTM#N5I7110. 

~ 57 See http://factflndcr.ccnsus.gov/scrvlet/IBQTablc?_bm=y&-fds_name=EC0700Al&-geo id=&-_skip=600&- 
ds name=BC0751 SSSX5&-Jang=en. 

A list of OVS certifications ma> be found at hUp:|^ ww.fcc.gov/mb/ovs/csovscer.hlrnl. 

See 13rh Annual Report , 24 KT Red at 606-07 135. BSPs are newer linns that are building slate-of-the-an, 

facilitics-bascd networks to provide video, voice, and data services over a single network. 

200 See http://w vvw.fec.gov/mb/ovs/csDvscer.himl (current as of February 2007). 

U.S. Census Bureau, 2007 NAICS Definitions. “517110 Wired Telecommunications C arriers" (partial 
definition): littn: /vvvvw.census. »o\ /naics/2007/Jef7sD517110.HTM3N517110 . 

262 1 3 C.F.R. § 121.201, NAICS code 517110. 
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category . 203 Of these 3,188 firms, only 44 had 1.000 or more employees. While we could not find precise 
Census data on the number of firms with in the group w ith 1,500 or fewer employees, it is clear that at 
least 3,144 firms with fewer than 1.000 employees would be in that group. On this basis, the Commission 
estimates that a substantial majority of the providers of interconnected VoIP, non-interconnected VoIP, or 
both in this category', are small.* 64 

72. Multichannel Video Distribution and Data Service. MVDDS is a terrestrial 
fixed microwave service operating in the 12.2-12.7 GHz band. The Commission adopted criteria for 
defining three groups of small businesses for purposes of determining their eligibility for special 
provisions such as bidding credits. It defines a very small business as an entity' with average annual gross 
revenues not exceeding $3 million for the preceding three years; a small business as an entity w ith 
average annual gross revenues not exceeding $15 million for the preceding three years; and an 
entrepreneur as an entity with average annual gross revenues not exceeding $40 million for the preceding 
three years. 265 These definitions were approved by the SB A. 260 On January 27, 2004, the Commission 
completed an auction of 214 MVDDS licenses (Auction No. 53). In this auction, ten winning bidders 
won a total of 192 MVDDS licenses. 207 Eight of the ten winning bidders claimed small business status 
and won 144 of the licenses. The Commission also held an auction of MVDDS licenses on December 7, 
2005 (Auction 63). Of the three winning bidders who won 22 licenses, two winning bidders, winning 21 
of the licenses, claimed small business status.* 0 * 

73. Amateur Radio Service. These licensees are held by individuals in a 
noncommercial capacity; these licensees are not small entities. 

74. Personal Radio Services. Personal radio services provide short-range, low power 
radio for personal communications, radio signaling, and business communications not provided for in 
other services. The Personal Radio Serv ices include spectrum licensed under Part 95 of our rules. 26 * 
These services include Citizen Band Radio Service ( *CB'*), General Mobile Radio Service (*‘GMRS**L 
Radio Control Radio Service ( 4 *R JC''), Family Radio Service ("FRS"), Wireless Medical Telemetry 
Service ( 4 *WMTS M ), Medical Implant Communications Service 0'MICS‘T, Low Power Radio Service 


: ° 3 http://factfinder.ccnsus.gov/serv let. IBQTable?_bnv=y &-gco id^ skip^600&-ds_namc EC0751 SSSZ5&- 
_lang=en. 

264 Id. As noted in para. 18 above with regard to the distinction between manufacturers of equipment used to provide 
interconnected VoIP and manufactures of equipment to prov ide non-intcrconnccted VoIP, our estimates of the 
number of the number of providers of non-interconnecied VoIP (and the number of small entities within that group) 
arc likely overstated because we could not draw in the data a distinction between such prov iders and those that 
provide interconnected VoIP. However, in the absence of more accurate data, we present these figures to pro\ ide as 
thorough an analysis of the impact on small entities as we can at this time. 

264 Amendment of Parts 2 and 25 oj the Commission's Rules to Permit Operation ofSGSO FSS Systems Co- 
Frequency w ith GSO and Terrestrial Systems in the Ku-Band Frequency Range: Amendment of the Commissions 
Rules to Authorize Subsidiary Terrestrial Use of the 12.2-12 .7 GHz Band hv Direct Broadcast Satellite Licenses and 
their Affiliates: and Applications oj Broadw ave I SA. PDC Broadband Corporation, and Satellite Receivers, Ltd. to 
provide A Fixed Service in the 12.2-12.7 GHz Band. K1 Docket No. 98-206, Memorandum Opinion and Order and 
Second Report and Order. 17 FCC Red 9614. 9711, • 252 (2002). 

2< * See Letter from Hector V. Barreto. Administrator. US. Small Business Administration, to Margaret W. Wiener, 
Chief, Auctions and Industry Analysis Division, W I B. FCC (Feb. 13. 2002). 

~ ,>7 See "Multichannel Video Distribution and Data Service Auction Closes." Public Notice. 19 FCC Red 1834 
(2004). 

~‘ >x See “Auction of Multichannel Video Distribution and Data Service Licenses (loses: Winning Bidders Announced 
for Auction So. 6J.“ Public Notice. 20 FCC Red 19807 (2005). 

26g 47 C.F.R. part 90. 
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(*'LPRS'‘). and Multi-Use Radio Service (“MIJRS’'). 270 There are a variety of methods used to license the 
spectrum in these rule parts, from licensing by rule, to conditioning operation on successful completion of 
a required test, to site-based licensing, to geographic area licensing. Under the REA, the Commission is 
required to make a determination of which small entities are directly affected by the rules being proposed. 
Since all such entities are wireless, we apply the definition of Wireless Telecommunications Carriers 
(except Satellite), pursuant to which a small entity is defined as employing 1,500 or fewer persons. 271 
Many of the licensees in these serv ices are individuals, and thus are not small entities. In addition, due to 
the mostly unlicensed and shared nature of the spectrum utilized in many of these services, the 
Commission lacks direct information upon which to base an estimation of the number of small entities 
under an SBA definition that might be directly affected by our action. 

75. Public Safety Radio Services. Public Safety radio services include police, fire, 
local government, forestry' conservation, highway maintenance, and emergency medical services. 20 
There are a total of approximately 127,540 licensees in these services. Governmental entities 273 as well as 
private businesses comprise the licensees for these serv ices. All governmental entities with populations 
of less than 50.000 fall within the definition of a small entity . 274 

76. Internet Service Providers. Internet Service Providers. Web Portals and Other 
Information Services. In 2007, the SBA recognized two new small business economic census categories. 
They are (I) Internet Publishing and Broadcasting and Web Search Portals, 27 * and (2) All Other 
Information Services. 270 

77. Internet Service Providers. The 2007 Economic Census places these firms. 


* (, The Citizens Band Radio Service. General Mobile Radio Service. Radio Control Radio Service, Family Radio 
Serv ice, Wireless Medical Telemetry Service, Medical Implant Communications Service. Low Power Radio 
Service, and Multi-Use Radio Service are governed by subpart D. subpan A. subpart C. subpart B, subpart H. 
subpart I. subpart G, and subpart J. respectively, of part 95 of the Commission’s rules. See generally 47 C.F.R. part 
95. 

271 13 C.F.R. g 121.201, NAICS Code 517210. 

272 With the exception of the special emergency serv ice, these services are governed by subpart B of part 90 of the 
Commission's Rules, 47 C.F.R. §§ 90.15-90.27. The police serv ice includes approximately 27.000 licensees that 
serve state, county , and municipal enforcement through telephony (voice), telegraphy (code) and teletype and 
facsimile (printed material). I he fire radio service includes approximately 23,000 licensees comprised of private 
volunteer or professional fire companies as well as units under governmental control. The local government service 
is presently comprised of approximately 41.000 licensees that are slate, county, or municipal entities that use the 
radio for official purposes not covered by other public safety services. There arc approximately 7,000 licensees 
within ihe forestry service which is comprised of licensees from slate departments of conservation and private forest 
organizations who set up communications networks among fire lookout towers and ground crews. The 
approximately 9.000 state and local governments are licensed for highway maintenance service to provide 
emergency and routine communications to aid other public safety serv ices to keep main roads safe for vehicular 
traffic. The approximately 1.000 licensees in the Emergency Medical Radio Service T'EMRS") use the 39 channels 
allocated to this serv ice for emergency medical service communications related to the deliver) of emergency 
medical treatment. 47 C.F.R. $$ 90.15-90.27. The approximately 20,000 licensees in the special emergency service 
include medical services, rescue organizations, veterinarians, handicapped persons, disaster relief organizations, 
school buses, beach patrols, establishments in isolated areas, communications standby facilities, and emergency 
repair of public communications facilities. 47 C.F.R. §§ 90.33-90.55. 

”’47 C.F.R. J 1.1162. 

274 5 U.S.C. §601(5). 

13 C.F.R. § 121.201. NAICS code 5 W130 (establishing a $500,000 revenue ceiling). 

27 " 13 C.F.R. ij 121.201. NAICS code 5I9IW (cslablishing a $6.5 million revenue ceiling). 
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whose services might include voice over Internet protocol (VoIP), in either of two categories, depending 
on whether the service is provided over the provider s ow n telecommunications facilities cable and 
DSL ISPs), or over client-supplied telecommunications connections (e.g., dial-up ISPs). The former are 
within the category of Wired Telecommunications Carriers." 77 which has an SBA small business size 
standard of 1,500 or fewer employees. 278 These are also labeled ‘broadband.” The latter are within the 
category of All Other Telecommunications, 270 which has a size standard of annual receipts of $25 million 
or less." 80 These are labeled non-broad band. 

78. The most current Economic Census data for all such firms are 2007 data, which are 
detailed specifically for ISPs within the categories above. For the first category, the data show that 396 
firms operated for the entire year, of which 159 had nine or fewer employees. 251 For the second category , 
the data show that 1.682 firms operated for the entire year. 252 Of those, 1,675 had annual receipts below 
$25 million per year, and an additional two had receipts of between $25 million and $ 49,999,999. 
Consequently, we estimate that the majority of ISP firms are small entities. 

79. Internet Publishing and Broadcasting and Web Search Portals. This industry 
comprises establishments primarily engaged in I) publishing and/or broadcasting content on the Internet 
exclusively or 2) operating Web sites that use a search engine to generate and maintain extensive 
databases of Internet addresses and content in an easily searchable format (and known as Web search 
portals). The publishing and broadcasting establishments in this industry do not provide traditional (non- 
Internet) versions of the content that they publish or broadcast. They provide textual, audio, and/or video 
content of general or specific interest on the Internet exclusively. Establishments known as Web search 
portals often provide additional Internet services, such as e-mail, connections to other web sites, auctions, 
news, and other limited content, and serve as a home base for Internet users. 2fb The SBA deems 
businesses in this industry' with 500 or fewer employees small." 84 According to Census Bureau data for 
2007, there were 2,705 firms that provided one or more of these services for that entire year. Of these, 
2,682 operated with less than 500 employees and 13 operated with to 999 employees. 285 Consequently, 
we estimate the majority of these firms are small entities that may be affected by our proposed actions. 

IV. Description of Projected Reporting, Recordkeeping and Other Compliance Requirements: 

80. With certain exceptions, the Commission's Schedule of Regulatory Fees applies to 
all Commission licensees and regulatees. Most licensees will be required to count the number of licenses 


277 U.S. Census Bureau. 2007 NAICS Definitions, 517110 Wired Telecommunications Carriers, 
hup://vvww.census.gov/naics/2(.K)7/def / ND51711O.HTM#N517110. 

278 1 3 C.F.R. § 121.201. NAICS code 517110. 

^ 70 IJ.S. Census Bureau. 2007 NAICS Definitions, ”517910 All Other Telecommunications.** 
hup://www.census.gov/naics.'2007 del7ND517919.11TM#N517919. 

280 13 C.F.R. § 121.201. NAICS code 517919 (updated for inflation in 2008). 

~ 81 U.S. Census Bureau. 2007 Economic Census, Subject Series: Information, 'Establishment and Firm Size," 
NAICS code 5171103 (rcl. Nov. 19. 2010) (employment size). The data show only two categories within the whole: 
the categories for 1-4 employees and for 5-9 employees. 

" 82 U.S. Census Bureau. 2007 Economic Census, Subject Scries: Information, 'Establishment and Firm Si/.e,“ 
NAICS code 5179191 (rcl. Nov. 19, 2010) (receipts size). 

" s http://www.census.gov/cgi-binsssd/naics/naicsrch?code=519130&search=2007%20NAK'S%20Search 
" K4 hUp:/7www.sba.gov sites defauIt/files/Si/.e Standardsjjf.able.pdf. 

" s http: // factfinder.census.gov/servleL IBQI able?_bm y&-geo_id- &-_skip-- lOOOA-ds name KC0751SSS/.5&- 
Jang=cn. 
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or call signs authorized, and pay a regulatory fee based on the number of licenses or call signs. 2 * 1 ' In some 
instances, licensees or regulatees may decide to submit an FCC Form 159 Remittance Advice. Interstate 
telephone serv ice providers must compute their annual regulator) fee based on their interstate and 
international end-user revenue using information they already supply to the Commission in compliance 
with the Form 499-A, Telecommunications Reporting Worksheet. Compliance with the fee schedule w ill 
require some regulatees to tabulate the number of units (e.g., cellular telephones, pagers, cable TV 
subscribers) they have in service. Regulatees ordinarily will keep a list of the number of units they have 
in service as part of their normal business practices. No additional outside professional skills are required 
to submit a regulatory fee payment, and it can be completed by the employees responsible for an entity's 
business records. 

81. As discussed previously in this Report and Order, the Commission concluded in its 
FY 2009 regulatory fee cycle that regulatees Filing their annual regulatory' fee payments must begin the 
process by entering the Commission's Fee Filer system with a valid FRN and password. In some 
instances, it will be necessary to use a specific FRN and password that is linked to a particular regulatory' 
fee bill. Going forward, the submission of hardcopy Form 159 documents will not be permitted for 
making a regulatory fee pay ment during the regulatory fee cycle. By requiring regulatees to use Fee Filer 
to begin the regulatory- fee payment process, errors resulting from illegible handwriting on hardcopy Form 
I59’s will be reduced, and the Commission will be able to create an electronic record of regulatee 
payment attributes that are more easily traceable than pay ments that were previously mailed in with a 
hardcopy Form 159. 

82. Licensees and regulatees are advised that failure to submit the required regulatory' 
fee in a timely manner will subject the licensee or regulatee to a late payment penalty' of 25 percent in 
addition to the required fee. 287 If payment is not received, new or pending applications may be dismissed, 
and existing authorizations may be subject to rescission. 288 Further, in accordance with the DCIA, federal 
agencies may bar a person or entity from obtaining a federal loan or loan insurance guarantee if that 
person or entity fails to pay a delinquent debt owed to any federal agency." 80 Nonpay ment of regulatory' 
fees is a debt owed to the United States pursuant to 31 U.S.C. 3711 et sec/., and the DCIA. Appropriate 
enforcement measures, as well as administrative and judicial remedies, may be exercised by the 
Commission. Debts owed to the Commission may result in a person or entity being denied a federal loan 
or loan guarantee pending before another federal agency until such obligations are paid. 200 


286 See 47 C.F.R. § 1.1162 for the general exemptions from regulatory fees. Eg.. Amateur radio licensees (except 
applicants tor vanity call signs) and operators in other non-lieensed services ( e.g ., Personal Radio, part 15. ship and 
aircraft). Governments and non-profit (exempt under section 501(c) of the Internal Revenue Code) entities are exempt 
from payment of regulatory fees and need not submit payment. Non-commercial educational broadcast licensees arc 
exempt from regulatory tees as are licensees of auxiliary broadcast services such as low power auxiliary stations, 
television auxiliary service stations, remote pickup stations and aural broadcast auxiliary stations where such licenses 
are used in conjunction with commonly owned non-commercial educational stations. Emergency Alert System 
licenses for auxiliary' service facilities arc also exempt as are instructional television fixed service licensees. 

Regulatory fees arc automatically w aived for the licensee of any translator station that: (1) is not licensed to. in w hole 
or in part, and does not have common ownership with, the licensee of a commercial broadcast station: (2) does not 
derive income from advertising: and (3) is dependent on subscriptions or contributions from members of the 
community served for support. Receive only earth station permittees are exempt from payment of regulatory fees. A 
regulatee will be relieved of its fee payment requirement it* its total fee due, including all categories of fees for w hich 
payment is due by the entity, amounts to less than $10. 

1,7 47 C.K.R. §1.1164. 

47 C.K.R. § 1.1164(c). 

Public Law 104-134. 110 Slat. 1321 (1996). 

W 3I U.S.C. § 7701(c)(2)(B). 
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83. The Commission's rules currently prov ide for relief in exceptional circumstances. 
Persons or entities may request a waiver, reduction or deferment of payment of the regulatory fee. -91 
However, timely submission of the required regulatory fee must accompany requests for waivers or 
reductions. This will avoid any late payment penalty if the request is denied. The fee will be refunded if 
the request is granted. In exceptional and compelling instances (eg. where payment of the regulatory fee 
along with the waiver or reduction request could result in reduction of service to a community or other 
financial hardship to the regulatee), the Commission will defer payment in response to a request filed with 
the appropriate supporting documentation. 

V. Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant 
Alternatives Considered: 

84. The RFA requires an agency to describe any significant alternatives that it has 
considered in reaching its approach, which may include the following four alternatives, among others: (1) 
the establishment of differing compliance or reporting requirements or timetables that take into account 
the resources available to small entities: (2) the clarification, consolidation, or simplification of 
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather 
than design, standards; and (4) an exemption from coverage of the rule, or any part thereof, for small 
entities. 292 


85. In the FY 2012 Regulatory Fee Notice of Proposed Rulemaking , we sought 
comment on alternatives that might simplify our fee procedures or otherwise benefit filers, including 
small entities, while remaining consistent with our statutory responsibilities in this proceeding. For 
example, the Commission has considered creating bills for all fee categories so that payments that are 
received will liquidate more quickly, thereby reducing errors in processing and improving efficiency. The 
Commission has also considered ways to notify small entities electronically regarding regulatory fee 
updates. We received no comments specifically in response to the IRFA. 

86. Several categories of licensees and regulatees are exempt from payment of 
regulatory' fees, such as government entities, tribal nations, tax exempt (non-profit) entities, amateur radio 
operator licensees, and entities whose total sum owed in regulatory fees is less than $10. In addition, the 
Commission's waiver procedures also provide regulatees. including small entity regulatees, relief in 
exceptional circumstances such as financial hardship. We note that small entities in particular should be 
assisted by the Commission's electronic filing and payment system (“Fee Filer"), which pre-loads 
payment data to minimize the time spent by entities searching for payment information. The 
Commission’s Fee Filer system also permits entities to make fee pay ment in a variety of ways, even on 
the due date of regulatory fees. 

VI. Report to Congress: 

87. The Commission will send a copy of this Report and Order, including this FRFA, 
in a report to be sent to Congress and the Government Accountability Office pursuant to the 
Congressional Review Act. 243 In addition, the Commission will send a copy of this Report and Order, 
including the FRFA, to the Chief Counsel for Advocacy of the Small Business Administration. A copy of 
this Report and Order and FRFA (or summaries thereof) will also be published in the Federal Register. 294 


29i 47C.F.R. § 1.1166. 

5 U.S.C. § 603. 

See 5 U.S.C. $ 801 (a)( 1)(A). 1 he Congressional Review Act is contained in Title II. § 251, of the CWA AA; see 
Pub. L. No. 104-121, Title II. $ 251. 110 Stat. 868. 

2<w See 5 U.S.C. § 604(h). 
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ATTACHMENT G 
FY 2011 Schedule of Regulatory Fees 

Regulator) fees for the categories shaded in gray are collected by the Commission in advance to cover the 
term of the license and are submitted along with the application at the time the application is filed. 


Fee Category 

Annual 

Regulatory Fee 
(IJ.S. S’s) 

PLMRS (per license) (Exclusive Use) (47 CFR part 90) 

40 

Microwave (perlicense) 07 CFR part 101) fg > 

25:, 

218-219 MHz (Formerly Interactive Video Data Service) (per license) (47 CFR 
JW195) % f‘i. | i*' v> :• ' f '■ 

llfeiss.f;.; f V; 

Marine (Ship) (per station) (47 CFR part «0) 

'" ‘ to. 

Marine (Coast) (per license) (47 CFR part 80) 

50 

General Mobile Radio Service (per license) (47 CFR part 95) 

. 1 

Rural Radio (47 CFR part 22) (previously listed under the Land Mobile category) 

20 ; iH 

PLMRS (Shared Use) (per license) (4? CFR part 90) 

20 

Aviation (Aircraft) (per statibn) (47 CFR part 87) 

ia l 


15 

Amateur Vanity Call Signs (per call sign) (47 CFR part 97 > 

1.42 

CMRS Mobile/Ccllular Services (per unit) (47 CFR parts 20. 22. 24. 27. 80 and 

90) 

.17 

CMRS Messaging Services (per unit) (47 CFR parts 20, 22, 24 and 90) 

.08 

Broadband Radio Service (formerly MMDS/ MDS) (per license) (47 CFR part 

21) 

Local Multipoint Distribution Service (per call sign) (47 CFR part 101) 

310 

310 

AM Radio Construction Permits 

490 

FM Radio Construction Permits 

675 

TV (47 CFR part 73) VI IF Commercial 


Markets 1-10 

84.625 

Markets 11-25 

68.175 

Markets 26-50 

40.475 

Markets 51-100 

22,750 

Remaining Markets 

6.100 
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Fee Category 

Annual 

Regulatory Fee 
(l .S. S’s) 

Construction Permits 

6.100 

TV (47 CFR part 73) lil IP Commercial 


Markets 1-10 

34.650 

Markets 11-25 

32,950 

Markets 26-50 

20,950 

Markets 51-1IM) 

12.325 

Remaining Markets 

3.275 

Construction Permits 

3.275 

Satellite Television Stations (All Markets) 

1.250 

Construction Permits - Satellite Television Stations 

670 

Low Power TV. Class A TV. TV PM Translators Si Boosters (47 CPR part 74) 

395 

Broadcast Auxiliaries (47 CPR part 74) 

10 

CARS (47 CPR part 78) 

370 

Cable Television Systems (per subscriber) (47 CFR part 76) 

.93 

Interstate Telecommunication Service Providers (per revenue dollar) 

.00375 

Earth Stations (47 CFR part 25) 

245 

Space Stations (per operational station in geostationary orbit) (47 CFR part 25) 
also includes DBS Service (per operational station) (47 CPR part 100) 

131.375 

Space Stations (per operational system in non-gcostationarv orbit) (47 CFR part 

25) 

141.750 

International Bearer Circuits - Terrestrial/Satellites (per 64KB circuit) 

.35 

International Bearer Circuits - Submarine Cable 

Sec Tabic Below 
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FY 2011 SCHEDULE OF REGULATORY FEES (continued) 


FY 2011 RADIO STATION REGULATORY FEES 


Population 

Served 

AM Class 
A 

AM Class 

B 

AM 

Class C 

AM 

Class D 

FM Classes 

A, B1 & C3 

FM Classes 

B, C, CO. Cl 
& C2 

<=25,000 

S700 

$575 

$325 

$600 

$675 

$850 

25,001 - 75,000 

$1,400 

$1,150 

$800 

$900 

$1,350 

$1,500 

75,001 -150,000 

$2,100 

$1,450 

$1,050 

$1,500 

$1,850 

$2,750 

150,001-500,000 

$3,130 

$2,450 

$1,575 

■m 

$2,875 

$3,600 

500,001 - 1,200,000 

$4,330 

$3,750 

$2,625 

$3,000 

$4,550 

$5,300 

1,200,001 -3,000,00 

$7,000 

$5,750 

$3,950 

$4,800 

$7,425 

$8,500 

>3.000,000 

58,400 

$<>.000 

$5,000 

$6,000 

$9,450 

$11.050 


FY 2011 SCHEDULE OF REGULATORY FEES 
International Bearer Circuits - Submarine Cable 


Submarine Cable Systems 
(capacity as of December 31, 2010) 

Fee amount 

Address 

< 2-5 Gbps 

$12,825 

FCC, International. P.O. Box 
979084, St. Louis. MO 63197- 
9000 

2.5 Gbps or greater, but less 
than 5 Gbps 

$25,650 

FCC, International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 

5 Gbps or greater, but less than 
10 Gbps 

$51,300 

FCC, International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 

10 Gbps or greater, but less 
than 20 Gbps 

$102,625 

FCC, International, P.O. Box 
979084, St. Louis. MO 63197- 
9000 

20 Gbps or greater 

$205,225 

FCC, International, P.O. Box 
979084. St. Louis, MO 63197- 
9000 
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ATTACHMENT H 


Rule Changes 

Part 1 of Title 47 of the Code of Federal Regulations is amended to read as follow s: 

PART 1 - PRACTICE AND PROCEDURE 

1. The authority citation for part 1 continues to read as follows: 

Authority: 15 U.S.C. 79 et seq .\47 L.S.C. 151. I54(i). 154(j), 155. 157, 225, 303(0, 309. 

2. Section 1.1152 is revised to read as follows: 


§ 1.1152 Schedule of annual regulatory fees and filing locations for wireless radio serv ices. 


Exclusive use services (per license) 

1. Land Mobile (Above 470 
MHz and 220 MHz Local, 
Base Station & SMRS) 

(47 CFR part 90) 


a)New, Renew/Mod 
(FCC 601 & 159) 


b) New, Renew/Mod 
(Electronic Filing) 
(FCC 601 & 159) 

c) Renewal Only 
(FCC 601 & 159) 


d)Renewal Only 
(Electronic Filing) 
(FCC 601 & 159) 

220 MHz Nationwide 

a) New. Renew/Mod 
(FCC 601 & 159) 

b) New, Renew/Mod 
(Electronic Filing) 
(FCC 601 & 159) 


Fee Amount :o ' Address 


$35 00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

$35.00 FCC 

P.O. Box 979097 

St. Louis. MO 63197-9000 

$35.00 FCC 

P.O. Box 979097 
St Louis, MO 63197-9000 

$35.00 FCC 

P.O. Box 979097 

St. Louis. MO 63197-9000 

$35.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

$35.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 


295 Note that "small fees" arc collected in advance for the entire license term. Therefore, the annual fee amount shown 
in this table that is a small fee (categories 1 through 5) must he multiplied by the 5-or 10-year license term, as 
appropriate, to arrive at the total amount of regulatory fees owed. It should be further noted that application Ices may 
also applv as detailed in $ 1.1102 of this chapter. 
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c)Renewal Only 
(FCC 601 & 159) 


d)Renewal Only 
(Electronic Filing) 

(FCC 601 & 159) 

2. Microwave (47 CFR Pt. 101) (Private) 

a)New. Renew/Mod 
(FCC 601 & 159) 


b) New, Renew/Mod 
(Electronic Filing) 
(FCC 601 & 159) 

c) Renevval Only 
(FCC 601 & 159) 


d)Renewal Only 
(Electronic Filing) 
(FCC 601 & 159) 

3. 218-219 MHz Service 
a)New, Renew/Mod 
(FCC 601 & 159) 


b) New. Rcnew/Mod 
(Electronic Filing) 
(FCC 601 & 159) 

c) Renewal Only 
(FCC 601 & 159) 


d)Rene\val Only 
(Electronic Filing) 

(FCC 601 & 159) 

4. Shared Use Services 

Land Mobile (Frequencies 
Below 470 MHz - except 
220 MHz) 

a)Ne\v, Renew/Mod 
(FCC 601 & 159) 


S3 5.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

S35.00 FCC 

P.O. Box 979097 

St. Louis. MO 63197-9000 


$20.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

$20.00 FCC 

P.O. Box 979097 

St. Louis. MO 63197-9000 

$20.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

S20.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 


$70.00 FCC 

P.O. Box 979097 

St. Louis. MO 63197-9000 


$70.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

$70.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

$70.00 FCC 

P.O. Box 979097 

St. Louis. MO 63197-9000 


$15.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 
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b) New. Renew/Mod 
(Electronic Filing) 
(FCC 601 & 159) 


SI 5.00 


FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 


c)Renewal Only 
(FCC 601 & 159) 


SI 5.00 


FCC 

P.O. Box 979097 

St. Louis. MO 63197-9000 


d)Rene\val Only 
(Electronic Filing) 
(FCC 601 & 159) 


SI 5.00 


FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 


General Mobile Radio Service 
a)New, Renew/Mod 
(FCC 605 & 159) 


b)New, Renew/Mod 
(Electronic Filing) 
(FCC 605 & 159) 


$5.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

S5.00 FCC 

P.O. Box 979097 

St. L.ouis. MO 63197-9000 


c)Renewal Only 
(FCC 605 & 159) 


d)Rcnewal Only 
(Electronic Filing) 
(FCC 605 & 159) 


S5.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

S5.00 FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 


Rural Radio (Part 22) 

a)New. Additional Facility. 
Major Renew/Mod 
(Electronic Filing) 

(FCC 601 & 159) 


SI 5.00 FCC 

P.O. Box 979097 
St. Louis. MO 
63197-9000 


blRenewal, Minor Renew Mod 
(Electronic Filing) 

(FCC 601 & 159) 


SI 5.00 


FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 


Marine Coast 

a)Ncw Renewal Mod 
(FCC 601 & 159) 


S50 00 


FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 


b)New, Renewal'Mod 
(Electronic Filing) 
(FCC 601 & 159) 


S50.00 


FCC 

P.O. Box 979097 

St. L.ouis. MO 63197-9000 
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c)Rencwal Only 
( FCC 601 & 159) 

$50.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

d)Rencwal Only 
(Electronic Filing) 

(FCC 601 & 159) 

$50.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

Aviation Ground 

a)New, Renewal Mod 
(FCC 601 & 159) 

$15.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

b)New. Renew'al/Mod 
(Electronic Filing) 

(FCC 601 & 159) 

$15.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

c)Renewal Only 
(FCC 601 & 159) 

$15.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

d)Renewal Only 
(Electronic Only) 

(FCC 601 & 159) 

$15.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

Marine Ship 

a)New. Renewal Mod 
(FCC 605 & 159) 

SI 0.00 

FCC 

P.O. Box 979097 

St. Louis. MO 63197-9000 

b)New. Renewal/Mod 
(Electronic Filing) 

(FCC 605 & 159) 

$ 10.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

c)Renewal Only 
(FCC 605 & 159) 

$10.00 

FCC 

P.O. Box 979097 

St. Louis. MO 63197-9000 

d)Renewal Only 
(Electronic Filing) 

(FCC 605 & 159) 

$10.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

Aviation Aircraft 

a)New, Renew Mod 
(FCC 605 & 159) 

$10.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 

b)New, Renew Mod 
(Electronic Filing) 

(FCC 605 & 159) 

$ 10.00 

FCC 

P.O. Box 979097 

St. Louis, MO 63197-9000 
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c)Renewal Only 

$10.00 

FCC 

(FCC 605 & 159) 


P.O. Box 979097 

St. Louis, MO 63197-9000 

d)Rencwal Only 

SI 0.00 

FCC 

(Electronic Filing) 


P.O. Box 979097 

(FCC 605 & 159) 


St. Louis. MO 63197-9000 

5. Amateur Vanity Call Signs 

$1.50 

FCC 

a)Initial or Renew 


P.O. Box 979097 

(FCC 605 & 159) 


St. Louis, MO 63197-9000 

b)lnitial or Renew 

SI.50 

FCC 

(Electronic Filing) 


P.O. Box 979097 

(FCC 605 & 159) 


St. Louis, MO 63197-9000 

6. CMRS Cellular/Mobile Services 

$.17^ 

FCC 

(per unit) 


P.O. Box 979084 

(FCC 159) 


St. Louis, MO 63197-9000 

7. CMRS Messaging Services 

S 08 :g7 

FCC 

(per unit) 


P.O. Box 979084 

(FCC 159) 


St. Louis, MO 63197-9000 

8. Broadband Radio Service 

$ 475 

FCC, 

(formerly MMDS and MDS) 


P.O. Box 979084 

St. Louis, MO 63197-9000 

9. Local Multipoint Distribution Service 

S 475 

FCC,, 

P.O. Box 979084 

St. Louis. MO 63197-9000 

3. Section 1.1153 is revised to read as follows: 

§ 1.1153 Schedule of annual regulatory fees and filing locations for mass media serv ices. 

Radio [AM and FM| (47 CFR part 73) 

Fee Amount 

Address 

1. AM Class A 

<=25,000 population 

$725 

FCC, Radio 

25.001-75.000 population 

$1,475 

P.O. Box 979084 

75.001 -150.000 population 

$2,200 

St. Louis, MO 

150.001-500,000 population 

$3,300 

63197-9000 

500,001 -1,200.000 population 

$4,775 


1,200,001-3.000,000 population 

$7,350 


>3.000,000 population 

$8,825 



These are standard fees that are to he paid in accordance with §1.1157(h) of this chapter. 
297 These are standard fees that arc to be paid in accordance with §1.1157(b) of this chapter. 
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2. AM Class B 

< 25,000 population 
25,001-75,000 population 
75.001 -150.000 population 

150.001 -500,000 population 
500.001-1,200,000 population 
1,200.001 -3.000,000 population 
>3,000.000 population 

3. AM Class C 
<=25,000 population 
25,001-75,000 population 
75.001 -150.000 population 

150,001-500,000 population 
500.001-1,200.000 population 
1,200,001-3,000.000 population 
>3,000,000 population 

4. AM Class D 

< 25.000 population 
25,001-75,000 population 
75,001 -150,000 population 

150,001 -500,000 population 
500,001 -1.200,000 population 
1.200,001-3,000,000 population 
>3,000,000 population 

5. AM Construction Permit 


6. FM Classes A. B1 and C3 
<-25,000 population 
25.001-75,000 population 
75,001-150,000 population 

150,001 -500,000 population 
500,001 -1,200.000 population 
1.200,001-3,000,000 population 
>3,000,000 population 

7. FM Classes B. C. CO. Cl and C2 
<=25.000 population 
25,001-75,000 population 
75,001-150,000 population 
150,001-500,000 population 
500,001 -1.200,000 population 

1,200,001 -3,000.000 population 
>3,000.000 population 


$600 

FCC. Radio 

$1,225 

P.O. Box 979084 

$1,525 

St. Louis, MO 

$2,600 

63197-9000 

$3,975 


$6,100 


$7,325 



$550 

FCC, Radio 

S850 

P.O. Box 979084 

$1,125 

St. Louis, MO 

$1,675 

63197-9000 

$2,800 


$4,200 


$5,325 



$625 

FCC, Radio 

$950 

P.O. Box 979084 

$1,600 

St. Louis, MO 

$1,900 

S3,175 
$5,075 
$6,350 

63197-9000 

$550 

FCC, Radio 

P.O. Box 979084 
St. Louis, MO 
63197-9000 

$700 

FCC, Radio 

$1,425 

P.O. Box 979084 

$1,950 

St. Louis, MO 

$3,025 

$4,800 

$7,800 

$9,950 

63197-9000 


$875 

FCC, Radio 

$1,550 

P.O. Box 979084 

$2,875 

St. Louis. MO 

$3,750 

63197-9000 

$5,525 


$8,850 


$11,500 
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8. FM Construction Permits 


$700 FCC, Radio 

P.O. Box 979084 
St. Louis. MO 
63197-9000 


TV (47 CFR, part 73) 
VHF Commercial 


1. Markets 1 thru 10 

2. Markets 11 thru 25 

3. Markets 26 thru 50 

4. Markets 51 thru 100 

5. Remaining Markets 

6. Construction Permits 


UHF Commercial 

1. Markets 1 thru 10 

2. Markets 11 thru 25 

3. Markets 26 thru 50 

4. Markets 51 thru 100 

5. Remaining Markets 

6. Construction Permits 

Satellite UHF/VHF Commercial 

1. All Markets 

2. Construction Permits 


Low Power TV, Class A TV, TV/FM 
Translator, & TV/FM Booster 
(47 CFR part 74) 

Broadcast Auxiliary 


$80,075 

FCC. TV Branch 

$73,475 

P.O. Box 979084 

$39,800 

St. Louis, MO 

$20,925 

63197-9000 

$ 5,825 


$ 5,825 



$35,350 

FCC,UHF Commercial 

$32,625 

P.O. Box 979084 

$21,925 

St. Louis, MO 

$12,750 

63197-9000 

$3,425 


$3,425 



$1,425 

FCC Satellite TV 

S 895 

P.O. Box 979084 

St. Louis. MO 63197-9000 

S 385 

FCC, Low- Power 

P.O. Box 979084 

St. Louis, MO 63197-9000 

$ 10 

FCC, Auxiliary* 

P.O. Box 979084 

St. Louis, MO 63197-9000 


4. Section 1.1154 is revised to read as follows: 

§ 1.1154 Schedule of annual regulatory charges and filing locations for common carrier services. 


Radio Facilities 

Fee Amount 

Address 

1. Microwave (Domestic Public Fixed) 

$20.00 

FCC 

(Electronic Filing) 


P.O. Box 979097 

(FCC Form 601 & 159) 


St. Louis, MO 63197-9000 
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Carriers 

i. Interstate Telephone Service Providers $ .00375 FCC, Carriers 

(per interstate and international end-user P.O. Box 979084 

revenues (see FCC Form 499-A) St. Louis, MO 63197-9000 

5. Section 1.1155 is revised to read as follows: 

§ 1.1155 Schedule of regulatory fees and filing locations for cable television services. 

Fee Amount Address 

1. Cable Television Relay Service $475 FCC, Cable 

2. Cable TV System S .95 P.O. Box 979084 

(per subscriber) St. Louis, MO 63197-9000 

6. Section 1.1156 is revised to read as follows: 

§ 1.1156 Schedule of regulatory fees and filing locations for international services, 
a. The following schedule applies for the listed services: 


Fee Category 

Fee Amount 

Address 

Space Stations (Geostationary 
Orbit) 

$132,875 

FCC, International. P.O. Box 
979084, St. Louis, MO 63197- 
9000 

Space Stations (Non- 
Geostationaiy Orbit) 

$143,150 

FCC, International, P.O. Box 
979084. St. Louis, MO 63197- 
9000 

Earth Stations: 

Transmit/Receive & Transmit 
only (per authorization or 
registration) 

$275 

FCC, International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 


b. International Terrestrial and Satellite. Regulatory fees for International Bearer Circuits 
are to be paid by facilities-based common carriers that have active (used or leased) international 
bearer circuits as of December 31 of the prior year in any terrestrial or satellite transmission 
facility for the provision of service to an end user or resale carrier, which includes active circuits 
to themselves or to their affiliates. In addition, non-common carrier satellite operators must pay 
a fee for each circuit sold or leased to any customer, including themselves or their affiliates, 
other than an international common carrier authorized by the Commission to provide U.S. 
international common carrier services. “Active circuits'* for these purposes include backup and 
redundant circuits. In addition, whether circuits are used specifically for voice or data is not 
relevant in determining that they are active circuits. 

The fee amount, per active 64 KB circuit or equivalent will be determined for each fiscal 
year. Payment, if mailed, shall be sent to: FCC. International, P.O. Box 979084, St. Louis, MO 
63197-9000. 
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International Terrestrial and 
Satellite (capacity as of 
December 31, 2011) 

Fee Amount 

Address 

Terrestrial Common Carrier 
Satellite Common Carrier 
Satellite Non-Common Carrier 

$0.26 per 64 K.B Circuit 

FCC, International. P.O. Box 
979084, St. Louis, MO 
63197-9000 


c. Submarine cable: Regulatory fees for submarine cable systems will be paid annually, per 
cable landing license, for all submarine cable systems operating as of December 31 of the prior 
year. The fee amount will be determined by the Commission for each fiscal year. Payment, if 
mailed, shall be sent to: FCC, International, P.O. Box 979084, St. Louis, MO 63197-9000. 


Submarine Cable Systems 
(capacity as of Dec. 31. 2011) 

Fee Amount 

Address 

< 2.5 Gbps 

$13,300 

FCC. International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 

2.5 Gbps or greater, but less 
than 5 Gbps 

$26,600 

FCC. International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 

5 Gbps or greater, but less 
than 10 Gbps 

$53,200 

FCC, international, P.O. Box 
979084, St. Louis, MO 63197- 
9000 

10 Gbps or greater, but less 
than 20 Gbps 

$106,375 

FCC. International. P.O. Box 
979084, St. Louis, MO 63197- 
9000 

20 Gbps or greater 

$212,750 

FCC, International, P.O. Box 
979084, St. Louis, MO 63197- 
9000 
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I. INTRODUCTION 

1. Today we seek comment on proposals to reform the Commission’s policies and 
procedures for assessing and collecting regulatory fees. Extensive changes have occurred in the 
communications marketplace, and in the Commission’s regulatory efforts, since the Schedule of 
Regulatory Fees was enacted by Congress in 1094. In the period directly following enactment of the 
Telecommunications Act of 1996, industry development and Commission regulation centered primarily 
on wireline local and long distance communications. Subsequently, however, the mobile wireless 
industry has grown exponentially, shifting Commission resources to. among other things, the wireless 
industry, while the costs of implementing the 1996 Telecommunications Act decreased. Meanwhile, 
digital and Internet protocol (IPVbased technologies have enabled wired and wireless companies, satellite 
companies, broadcasters, and cable television companies to engage in increased intcrmodal competition. 

2. These changes have produced corresponding shifts in the Commission's regulatory 
activity. These shifts in the cost of the Commission's activities are not always reflected in our current 
regulatory' fees. Although the Commission has made a number of discrete changes to the regulatory fee 
program since 1994, we have not revised the data on which our fees are based since 1998, nor have we 
undertaken a comprehensive analysis of all the substantive and procedural aspects of our regulatory fee 
program in light of the current state of the communications industry. This proceeding will serve as the 
means by which we will undertake that comprehensive analysis. 1 

3. This Notice of Proposed Rulemaking seeks comment on the issues related to how the 
Commission should allocate its regulatory costs among different segments of the communications 
industry. In particular, we seek comment on: 

• What the Ch’erarching Goals of the Regulatory Fee Program Should Be. We propose 
three goals to guide our regulatory fee policymaking—fairness, administrability, and 
sustainability—and we seek comment on these goals and invite commenters to propose 
others. 

• Regulatory’ Costs Should Be Allocated. Section 9 of the Communications Act requires 
that regulatory' fees be derived by determining the number of full-time equivalent 
employees (FTEs) performing certain activities. We propose to change the way we 
allocate '‘direct" and "indirect'’ FTEs to calculate regulatory fees. The proposals on 
which we seek comment are based on aggregated bureau-level FTE data, and would 
allocate all FTEs in the Wireless Telecommunications, Media. Wireline Competition, and 
International Bureaus as “direct" and all FTEs in the support bureaus and offices as 
“indirect." 

• How Current Cost Allocation Percentages Should Be Revised. We then look at the cost 
allocation percentages that we use now and propose to update these percentages using 
current FTE data derived from the reallocation of FTEs described above. We set out the 
adjustments projected to result from these updates, examine the impact of these 
adjustments on the categories of fee payors, ask whether and how we should mitigate the 


1 A number of comments on revising the regulatory fee program were received in MD Docket No. 08-65. See 
Assessment and Collection of Regulatory Fees for Fiscal Year 2(>0S, VID Docket No. 08-65, Report and Order and 
further Notice of Proposed Rulemaking, 73 FR 50285 (August 26, 2008) CFY 2O0H Further Xotice of Proposed 
Rulemakmg")- We will incorporate those comments into the record of this proceeding. 
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impact of any substantial fee increases that would result, and ask w hether any other 
changes are necessary to ensure an equitable result. 

II. BACKGROUND 

A. Statutory Framework 

4. Section 9(a)(1) of the Communications Act directs the Commission to collect regulatory' 
fees “to recover the costs of... enforcement activities, policy and rulemaking activities, user information 
services, and international activities.*’ 2 Section 9(a)(2) stipulates that regulatory fees for the enumerated 
activities “shall be collected only if, and only in the total amounts, required in Appropriations Acts," and 
must “be established in amounts that will result in collection, during each fiscal year, of an amount that 
can reasonably be expected to equal the amount appropriated for such fiscal year for the performance of 
the activities described in subsection (a).’’ 3 Since FY 2009, Congress has directed the Commission to 
assess and collect regulatory' fees under section 9(bXO(B) in an amount equal to the entire amount 
appropriated. 4 

5. Section 9(b) states in general terms how regulatory' fees are to be derived. Section 
9(b)0XA) states that fees are to be calculated by determining the full-time equivalent number of 
employees (FTEs) performing the activities enumerated in section 9(a)(1) “within the three licensing 
bureaus as they existed at that time and that formed the core of our regulatory fee assessment program, 
i.e. the Private Radio Bureau, Mass Media Bureau, and Common Carrier Bureau." FTEs in the other 
offices of the Commission are also calculated, and the fees that result are adjusted to take into account 
factors that are reasonably related to the benefits provided to the payor of the fee by the Commission's 
activities, including such factors as service area coverage, shared use versus exclusive use, and other 
factors that the Commission determines are necessary in the public interest/’ 6 The Commission issues a 
notice of proposed rulemaking (NPRM) in the third quarter of each fiscal year, slating how it derives the 
fees for that fiscal year and proposing the amounts that the payors in each fee category' will be required to 


: 47 U.S.C. § 159(a)(1). 

-Id. $ 159(a)(2). (b)(1)(B). 

4 See. e g . Consolidated Appropriations Act. 2012. Pub. L. No. 112-74 (Dec. 23. 2011) (appropriating $339,844,000 
and providing “|t|hat $339,844,000 of offsetting collections shall he assessed and collected pursuant to section 9 of 
title I of the Communications Act of 1934. [and] shall be retained and used for necessary expenses in this 
appropriation’'). In prior years (FY 2004 through FY 2008). Congress directed the Commission to offset alt hut SI 
million of its appropriation. See Consolidated Appropriations Act. 2004. Pub. I .. No. 108-99. 118 Stat. 3 (2004), 
Consolidated Appropriations Act 2005, Pub.L. No. 108-447. 118 Stat. 2809. 2908 (2004); Science. State. Justice. 
Commerce and Related Agencies Appropriation Act. 2006, Pub. I.. No. 109-108, 199 Stat. 2290. 2329-30 (2005); 
Continuing Appropriations Resolution. 2007. Pub.L. No. 110-5. 121 Stat. 8 (2007); and Consolidated 
Appropriations Act. 2008, Pub. L. No. 110-161. 121 Stat. 1844. 1998 (2007). In the Omnibus Appropriations Act. 
2009. Pub. L. No. II1-8. 123 Slat. 524. 657 (2009) Congress required, for the first time that the Commission collect 
fees in the full amount of its appropriation. 

5 Subsequent to the enactment of section 9 the Commission reorganized and renamed the Private Radio Bureau, 

Mass Media Bureau, and Common Carrier Bureaus as the Wireless Telecommunications Bureau. Media Bureau, and 
Wireline Competition Bureau respectively. Regulation of international telecommunications was transferred from 
these Bureaus and consolidated into a new International Bureau, l or simplicity and ease of reference, in this Notice 
wc w ill refer to these four bureaus as the “core" bureaus or the “core licensing" bureaus. 

*47 U.S.C. § 159(h)(1)(A). 
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pay in order to offset the amount of the Commission’s appropriation for that fiscal year. 7 The 
Commission issues a report and order during the fourth quarter of each fiscal year. 8 The report and order 
sets the amounts to be paid by all fee payors, discusses any issues raised in response to the NPRM and 
sets out the procedures for payment of fees. 

B. Historic Regulatory Approach 

6. Section 9(b)( IXA) states that regulatory fees are to recover the costs of the FTEs 
performing the regulatory activities set forth in section 9(a)( 1). Consistent with this statutory 
requirement, the Commission's cost assessment methodology uses FTEs as the starting point in 
determining the fees regulatees in each fee categoiy will pay each fiscal year. 

7. Although the statute specifies that FTEs are the basis for calculating regulatory' fees, it 
does not specify the precise ty pe of FTE data that must be used: e.g.. whether the Commission must use 
employees’ time cards to tally the time each employee reports as having been spent on regulating specific 
licensees or regulatees, or whether the Commission may aggregate the work of FTEs in some other way. 

In FYs 1997-1998, the Commission based its FTE calculations on employee time cards. This method 
involved employees’ tracking time by regulatory fee category, and regulatory fees were then allocated 
based on a core bureaus’ relative share of employee time, both direct (employees within a core bureau 
working on matters related to regulatory fee categories within that bureau) and indirect (employees from 
all bureaus and offices providing support functions related to multiple, perhaps even all. regulatory' fee 
categories). The Commission abandoned this approach in FY 1999 because not only did time card entries 
prove subjective and unreliable, but they also resulted in unpredictable and substantial shifts in regulatory 
fees from year to year. 

8. The allocations of direct and indirect FTEs we currently use are taken from FTE data 
compiled in FY 1998. The Commission allocates FTEs according to the nature oflhe employees’ work. 

If the work performed by an employ ee can be assigned to a regulatory fee category in one of the four core 
licensing bureaus—Wireless Telecommunications, Media, Wireline Competition, and International, — 
that employee’s time is counted as a direct FTE. If the w ork cannot be assigned to one of the bureau’s 
designated fee categories, the employee’s time is counted as an indirect FTE. Indirect FTEs are allocated 
proportionally across the four core bureaus. Therefore, under our current system, the total FTEs for each 
fee category' includes the direct FTFIs associated with that category, plus proportional allocations of 
indirect FTEs from inside and outside the bureau. The total number of FTEs tor each of the bureau’s fee 
categories was then divided by the combined FTE numbers for all four core bureaus to produce an 
allocation percentage for each fee category , eg. the percentage of total regulatory* fee revenues that must 
be recovered from each fee category in order to collect the total amount specified by Congress. ’ 


' See , e.g., Assessment and Collection oj Regulatory Fees for Fiscal Year 2011. Notice of Proposed Rulemaking. 26 
FCC Red 7068 (201 1 ) {"FY 2011 X at ice of Proposed Rulemaking). 

9 See. e.g.. Assessment and Collection oj Regulatory Fees for Fiscal Year 2011. Report and Order. 26 FCC Red 
10812 (2011) (“FT 2011 Report and Order"). 

* The Schedule of Regulatory Fees enacted as section 9(g) in 1994 contained the fees to he paid by different 
categories of regulates in the (then) three named bureaus. Section 9(g) specified that the Commission was to use 
this fee schedule until the Commission adjusted it pursuant to section 9(b). The Commission has made substantial 
adjustments to this fee schedule since 1994. adding fee categories and altering others, t he 46 categories of fee 
payors listed in the original fee schedule had grown to 86 in 2011. 
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9. Although the Commission has used the same allocation percentages every fiscal year 
since FY 1998, each year the Commission reviews the projected number of fee payors in each service 
category. These payors are referred to generically as ‘‘units, 1 ' because the fees for payors in different 
service categories reflect characteristics appropriate to each serv ice, such as the number of licenses or 
number of subscribers the fee payor has. We look for changes in the industry , changes in industry 
segments, and various other issues as explained in each year's regular regulatory fee NPRM. Finally, the 
fee rate for each fee category- is determined by dividing the revenue amount to be collected from each fee 
category by its projected number of units. 

10. Table 1 illustrates the process using this methodology. Each fiscal year Congress reviews 
the Commission’s budget submission and determines the appropriation for that year. The amount 
Congress appropriates becomes the target for the aggregate amount of regulatory fees to be collected. 
Table I uses a hypothetical appropriation of SI 00,000.000 as the target amount of regulatory' fees to be 
collected. Column 1 represents the various fee categories in which a regulatee w ill pay a fee. Column 2 
shows the allocation percentages that are applied. And Column 3 represents the multiplication of the 
target amount by each allocation percentage. 

11. The Commission first multiplies the $ 100,000,000 target amount by the current FTE 
allocation percentages in Column 2 to determine the amount of revenue to be collected from each fee 
category' in Column 3. To determine the regulatory' fee rate, the amounts in Column 3 are divided by their 
respective unit counts (the number of payors) to determine the fee amount that each regulatee will pay in 
that fee category prior to rounding pursuant to section 9(b)(2)(B). Thus, each year the regulatory fee rate 
is a function of (I) changes in the appropriation amount from one year to the next, and (2) changes in the 
unit count from the prior year for each respective fee category. 


TABLE 1 

Hypothetical $100 Million Target Goal Allocations 


COLUMN ONE 

Fee Category- 

COLUMN TWO 

Starting Point 

FTE Allocation 
Percentage (%) 

COLUMN THREE 

Expected Revenue 
Amount by Fee 
Category- 

PLMRS (Exclusive L>se) 

.14% 

$140,000 

PL MRS (Shared use) 

.67% 

S670.000 

Microwave 

.66% 

S660.000 

218-219 MHz (Formerly IVDS) 

.001% 

$1,000 

Marine (Ship) 

.22% 

$220,000 

GMRS 

.08% 

S80.000 

Aviation (Aircraft) 

.10% 

$100,000 

Marine (Coast) 

.04% 

$40,000 

Aviation (Ground) 

.04% 

$40,000 

Amateur Vanity Call Signs 

.06% 

$60,000 

AM Class A 

.07% 

$70,000 

AM Class B 

.87% 

S8 70,000 


8462 









































Federal Communications Commission 


FCC 12-77 


COLUMN ONE 

COLUMN TWO 

COLUMN THKKK 

[Fee Category 

Starting Point 

FTE Allocation 
Percentage (%) 

Expected Revenue 
Amount by Fee 
Category' 

[AM Class C 

.31% 

S310.000 

JAM Class D 

1.03% 

SI.030.000 

FM Classes A. B1 & C3 

2.13% 


KM Classes B. C. CO. Cl & C2 

2.62% 

S2.620.000 

AM Construction Permits 

.01% 

SI 0.000 

FM Construction Permits 

.1% 

SI 00.000 

[Satellite TV 

.05% 


[Satellite TV Construction Permit 

.001% 

S1.000 

VHF Markets MO 

.95% 

S950.000 

VHF Markets 11-25 

.97% 

S970.000 

VHF Markets 26-50 

.82% 

$820,000 

V HF Markets 51-100 

.79% 

$790,000 

VHF Remaining Markets 


S3 50.000 

VHF Construction Permits 

.01% 


UHF Markets MO 

.6% 

$600,000 

IJHF Markets 11-25 

.49% 

$490,000 

jlJHF Markets 26-50 

.41% 

$410,000 

UHF Markets 51 -100 

.35% 

S3 50.000 

UHF Remaining Markets 

.11% 

$110,000 

UHF Construction Permits 

.07% 

$70,000 

Broadcast Auxiliaries 

08% 

S80.000 

LPTV/Translators Boosters Class A TV 

.40% 

S400.000 

CARS Stations 

.05% 


Cable TV Svstems 

- *. - 

16.55% 

$16,550,000 

[Interstate Telecommunication Service Providers 

46.66% 

S46.660.000 

jCMRS Mobile Services (Cellular/Public Mobile) 

14.33% 

SI 4.330.000 

jCMRS Messaging Services 

.32% 

$320,000 

jBRS 

LMDS 

1 ^ 

$160,000 

$30,000 

|Per 64 kbps lnt‘1 Bearer Circuits, Terrestrial 
(Common) & Satellite (Common & Non-Common) 



[Submarine Cable Providers 

2.28% 

S2.280.000 1 

Earth Stations 

.25% 

S250.000 

Space Stations (Geostationary) 

3.23% 

S3.230.000 

Space Stations (Non-Geostationarv) 

.24% 

$240,000 

****** Total Estimated Revenue to be Collected 

100.00% 

$100,022,000 
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C. The Problems of the Current Approach 

12. As noted previously, the changes that have occurred since 1998 in the communications 
industry have caused significant shifts in the amount of time the Commission devotes to specific industry 
segments and activities. Therefore, FY 1998 FTE data may no longer accurately reflect the allocation of 
Commission employees* time across different parts of the industry. However, simply substituting current 
FTE data for the 1998 FTE data would cause fees for some classes of fee payors to increase significantly, 
so we seek to examine how best to address in a fair and equitable manner any significant shifts. In 
addition, new technologies have caused an exponential increase in intermodal competition across 
formerly distinct industry- platforms. This has made it even more common today than in 1998 that a 
Commission employee’s work may be attributed to more than one fee category. For example, the cost of 
an employee’s work in designing incentive auctions might be attributable to several fee categories within 
the media sector, but it would also potentially benefit providers of mobile broadband services w ho would 
ultimately use the reclaimed spectrum. Hie practical difficulties we would encounter today in parsing out 
an employee’s time among all of the industry- groups affected by his or her work would produce 
unpredictable annual changes in regulatory fees. Proposals to address these and related problems are 
presented below. 

HI. ISSUES RAISED FOR COMMENT 

A. Setting Coals To Guide Our Approach to Regulatory- Fees 

13. First, we seek comment on setting goals for regulatory fee collection that will guide the 
reforms that result from this Notice and adjustments that the Commission w ill need to make from time to 
time afterwards. We are of course guided first and foremost by Congress’s direction in section 9. At the 
same time, Congress has left us flexibility- in setting the fees to take into account a variety of factors, 
including ‘factors that the Commission determines are necessary in the public interest.’* 10 We propose 
three overarching goals for the regulatory fees program, and we invite parties to propose other goals for 
consideration. 

14. Fairness. Allocation of regulatory' fee burdens among regulatees should be fair. All 
regulatees interact w ith and benefit from the work of the Commission, but not in equal measure. For 
example, a very' large company with hundreds of licenses and authorizations is likely to engage much 
more frequently with the Commission than a local company or cooperative. Similarly, regulatees’ ability 
to pay varies w ith their size and revenues—imposing the same fee on a Fortune 500 company and a local 
family business would have very different effects on those entities. And over time, as similar services are 
provided over different technologies, regulatees may be paying different fees while providing similar 
services, not because there is a meaningful difference in their relationship with the Commission but 
simply because their services fall into different fee categories (or fall outside our established categories 
altogether). We propose establishing fairness as a goal of our regulatory fee program, so that the burdens 
of regulatory fees are borne in an equitable manner that does not distort the marketplace. We seek 
comment on this goal. 

15. Adminisirability. Section 9 directs that fees be set by reference to the number of FTEs 
performing enforcement activities, policy and rulemaking activities, user information services, and 
international activities within the Wireless Telecommunications. Media, Wireline Competition, and 
International Bureaus. A fee system that strictly aligned FTEs with these activities and Bureaus on an 
ongoing basis would require a complex time and accounting system like the one the Commission tried in 


1,1 47 U.S.C. $ 159(b)(1)(A). 
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1997 and 1998 and abandoned in 1999 due in part to the unpredictability and rapid shifts in fee rates that 
it created for fee payors. Keeping the fee schedule up to date could result in large shifts in fees from year 
to year, as the Commission's priorities and areas of focus change. For example, if in one year the Public 
Safety and Homeland Security Bureau handles rulemakings related to broadcasting, but in the following 
year focuses on wireless serv ices, the resulting shift in FTE allocations could have a substantial impact on 
the size of regulatory- fees, which could then shift significantly again the very next year. We believe that 
the regulatory fee system should be administrable, both for the Commission and for payors. We seek 
comment on this goal. 

16. Sustainability . The methodology for regulatory fees should be flexible enough to adapt to 
changes in technology and marketing that affect how our regulatees do business. In 2007, the 
Commission extended regulatory- fee obligations to providers of interconnected voice over Internet 
protocol services (VoIP), noting “the many and increasing resources the Commission now dedicates to 
VoIP’* and that ‘’[interconnected VoIP service is increasingly used to replace traditional telephone 
service and ... the interconnected VoIP service industry continues to grow and to attract customers who 
previously relied on traditional voice service. 11 The concern the Commission addressed in 2007 will 
continue to arise as service platforms and models change and converge. As video, voice, and data 
services are provided in new ways, our regulatory fee system must also evolve to ensure that the fee 
burden remains equitably distributed among regulatees. We seek comment on this goal. 

17. Our goals must work within the statute, not against it. Section 9 requires that the 
Commission collect fees by determining “the full-time equivalent number of employees" performing 
specified activities in the Bureaus and Offices. We intend that the proposed goals guide our interpretation 
of section 9, and we seek comment on the best ways to take the goals into account as we assign FTEs to 
the statutory- categories and establish specific fee amounts. 

B. Changing the Current Cost Allocation Methodology 

18. As explained more fully below, the cost allocation data we currently use were derived in 
FY 1998 by totaling employees' time cards entries to arrive at the aggregate number of FTEs engaged in 
each fecable activity. The first question that arises is whether the Commission should aggregate 
employee time card entries to derive its FTE allocations, or whether aggregating data on a less granular 
basis would be accurate and workable. For the reasons discussed below, we seek comment on whether we 
should simplify the way direct and indirect FTEs are aggregated and update the FTE data that we use. 

We invite interested parties to share their views with respect to the issues set forth below. 

1. Reallocation of FTEs Among Bureaus 

19. Although not required by Section 9. our current cost assignment methodology is based on 
the presumption that work of employees in the four core bureaus should be treated differently depending 
on whether an employee is '‘directly" involved in a feeable activity or “indirectly" involved, as in a 
support capacity. The costs of FTEs directly working on projects corresponding to a regulatory fee 
category are directly assigned to that category. By contrast, the costs of all FTEs in the core bureaus 
indirectly involved, or providing support functions, are treated as indirect costs and are currently 
distributed proportionally across the four core bureau. The proportional allocation of indirect FTEs 
corresponds to each core bureau's actual percentage of direct FTEs. The indirect work performed by 
FTEs within a core bureau, therefore, may not be attributable to a specific fee category in their core 


11 Assessment and Collection of Regulatory fees for Fiscal Year 200?. Report and Order. 22 ICC Red 15712, 
15717-18 12-13(2007). 
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bureau. Nevertheless, it is clear that the work of all the FTEs in a core bureau, whether direct or indirect, 
contributes to the cost of regulating licensees of that bureau. Therefore, we may reasonably expect that 
the work of the FTEs in the core bureaus would remain focused on the industry segment regulated by 
each of those bureaus 12 We seek comment on whether we should change the way FTEs are allocated 
w ithin a bureau, and we propose that all the FTEs in each of the core bureaus should be considered direct 
FTE costs for that bureau. 

20. Most of the work of the bureaus and offices outside the four core licensing bureaus is 
currently considered as indirect FTE costs because the work does not focus on any one industry segment; 
rather, these bureaus and offices support the work of all of the core bureaus. As with the indirect FTEs 
w ithin the core bureaus, the work of FTEs in non-core bureaus that cannot be directly assigned to a 
regulatory fee category is treated as indirect costs and distributed proportionally across the core bureaus 
according to these bureaus’ respective percentages of the Commission’s total direct FTE costs. As in the 
case of our allocation of direct FTEs, we believe that it w ould serve the public interest to find a more 
consistent and workable way to allocate indirect FTEs. Any attempt to redistribute these indirect costs on 
a task-by-task basis w ould be neither consistent nor workable, requiring us to assign more costs to certain 
divisions of support bureaus or offices for certain licensees at a given point in time, and then reassign 
these costs as the work of that division changes from month to month, week to week, or even day to day. 1 ’ 
This would be far more complicated and subjective than our current approach, requiring constant 
recalculations as FTEs w ithin a bureau are given different job assignments. 14 Unlike the case of the FTEs 
in the core bureaus, the work of the FTEs in the support bureaus and offices is not primarily focused on 
any one bureau or regulatory fee category, but instead serves the needs of all four core bureaus. 

21. Just as section 9 contains no requirement that we classify FTEs as 'direct’* and “indirect," 
it does not prescribe how the Commission should account for the FTE costs of its support bureaus and 
offices. Consistent w ith our finding in paragraph 19 above that the work of the employees in the core 
bureaus and offices is primarily focused on the industry' segment regulated by each bureau and that the 
work — and the costs — of all the employees of those bureaus would correctly be considered direct FTE 
costs of their respective bureaus, we seek comment on whether, because the work of employees in the 
non-core bureaus supports the work of all the core bureaus, the FTE costs of these non-core bureaus and 
offices should all be treated as indirect costs and allocated among each of the core bureaus in the same 
percentage as that bureau's direct FTE percentage is to the total direct FTE costs of all the core bureaus. 

2. Updating and Adjusting the Allocation Percentages Among Bureaus 

22. We have previously sought comment on whether and how to update our current FTE 
allocation percentages to reflect changes in the industry and in the Commission’s workload that have 


' The International Bureau may be an exception lo this expectation as discussed in Paragraphs 26 - 28. . below. 

11 For example, under this approach the work of attorney s and support staff in Litigation and Administrative Law 
Div isions of the Office of General Counsel would fluctuate, and the corresponding costs would have to be 
continually reassigned, depending on how much of their work is being devoted to media, wireless, wireline and 
other matters. 

14 For example, the Satellite Industry Association (SIA) states that certain divisions in the Enforcement Bureau may 
not be relevant to regulating satellite licensees. SI A reply comments at 8. h) 2008 further Notice of Proposed 
Rulemaking, supra n. I. While that may be true at a given point in time, at another time all members of that div ision 
may be engaged in an investigation involving satellite providers, or certain members engaged in investigations or 
other activity affecting satellite providers, either directly or indirectly. 
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occurred since they were adopted.' 5 We w ill resolve this issue in this proceeding, and we will incorporate 
into the record of this proceeding relevant comments filed in prior proceedings. 1 ^ 

23. Commenters previously addressing this issue advocated that we revise the FTE allocation 
percentages by using updated FTE data. 17 They argued that it is inequitable lo burden the licensees in the 
core bureaus with a larger share ol regulatory fees than their respective percentage share of FTE staffing 
at the Commission. We seek comment on whether the FY 1998 FTE allocation percentages should be 
replaced with allocation percentages using up-to-date FY 2012 FTE data. 

24. Reallocation of direct and indirect FTEs using aggregated FTE data involves counting the 
number of FTEs in each of the agency’s four core licensing bureaus to determine what percentage each 
comprises of the total number of FTEs in all the core bureaus. 18 The tentative results of this recalculation, 
using current FTE staffing levels, produces the follow ing numbers and percentages of direct FTEs in the 
four core licensing bureaus: International Bureau, 122 FTEs (22.0% of total FTEs in the four core 
bureaus); Media Bureau, 183 (32.9%); Wireline Competition Bureau. 154 (27.7%); and Wireless 
Telecommunications Bureau, 97 (17.4%). lt> These 556 FTEs constitute 36 percent of the Commission's 
total FTEs and we would treat them as direct FIE costs for purposes of allocating regulatory fees. There 
are currently 1,000 FTEs in the support bureaus and offices. As proposed in paragraph 20 above, these 
would all be treated as indirect FTEs and allocated proportionately across the four core bureaus. This 
produces the follow ing adjusted FTE totals for each of the core bureaus: International Bureau, 221 FTEs; 
Media Bureau, 329 FTEs; Wireline Competition Bureau, 276 FTEs; and Wireless Telecommunications 
Bureau, 174 FTEs. 

25. A comparison of the allocation percentages currently in use with the allocation 
percentages that result from the use of updated FTE figures produces mixed results. The percentage of 
regulatory fees currently collected from regulatees in the Wireless Telecommunications Bureau would 
remain unchanged at 17.4 percent. The allocation percentage would increase only slightly for fee payors 
in Media Bureau service categories, from 31.9 percent to 32.9 percent. However, use of the updated FTE 
figures would reduce the percentage of regulatory fees allocated to regulatees in the Wireline Competition 
Bureau from 44.0 percent to 27.7 percent and increase the percentage of fees allocated to payors in the 
International Bureau from 6.7 percent to 22.0 percent. 

26. We seek comment on whether the projected increase in fees for International Bureau 
regulatees would be consistent with our goals of fairness and sustainability. In this regard we note that 
much of the work within the Strategic Analysis and Negotiations Division of the International Bureau 
covers services outside of the Bureau’s direct regulatory' activities. For example, this Division has 


15 FY 2008 Further \otice of Proposed Rulemaking, supra n. I. at 27-30. We also released a Public Notice on 
September 3, 2008 prov iding information on FTEs. direct costs, and indirect costs. See "Office of Managing 
Director Releases Data to Assist Commenters on Issues Presented in Further Notice of Proposed Rulemaking." 
Adopted August I, 2008. MD Docket No. 08-65, Public Notice. DA 08-2033 (September 3. 2008). 

To assure that all previous comments are considered, parties that have previously commented on any of these 
issues are requested to attach or cite their prior comments in their filings in this proceeding. 

17 See. e g . US I A Comments at 2: AT& I Comments at 3: FI I Reply Comments at 5: KWA Reply Comments at I- 
2: Sprint Reply Comments at 2: NTCA Reply Comments at 2: MetroPCS Reply Comments at 2; CT1A Reply 
Comments at 3: AT&T Reply Comments. FY 2008 Further Sotiee oj Proposed Rulemaking, supra n. I. 

8 FTEs are based on actual end of fiscal year 2011 figures, the most recent data that is currently available. 

1 * These totals represent only the number of direct FTEs funded by regulatory fees. They do not include direct FTEs 
funded by other revenues, e.g.. by auction or USE proceeds, nor do thc> include indirect FTEs. 
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primary responsibility for leading the Commission's international representation in bilateral meetings, 
multilateral meetings, and cross-border spectrum negotiations with Canada and Mexico on spectrum 
sharing arrangements, and notifications to the International Telecommunications Union (ITU), as well as 
participation in ITU Study Groups. Though focused on the international community, this international 
work covers the entire gamut of the Commission's regulatory responsibilities. 

27. If such work benefits all classes of providers, should the associated FTEs be excluded 
from the International Bureau’s direct costs and, instead, be allocated as indirect costs like a support 
bureau? Is this situation unique to the International Bureau? The International Bureau has estimated that 
as much as one half of the FTEs in the Bureau work on matters covering services other than international 
serv ices. Reallocation of 50% of the FTEs in the International Bureau proportionately to the other core 
bureaus would the result the following allocation: International Bureau, 61 FTEs, representing 10.97% of 
total FTEs in the four core bureaus: Media Bureau, 208.72 (37.54%); Wireline Competition Bureau. 
175.64 (31.59%): and Wireless Telecommunications Bureau, 110.64 (19.9%). 

28. We ask coinmenters to address all the issues regarding how to ameliorate the effect of 
using updated FTE data on regulatees paying fees in the International Bureau’s service categories. Would 
this reallocation be equitable? 

29. Are there analogous groups within the other core bureaus whose work covers services 
outside of the core bureau’s direct regulatory activ ities? If so, how should those FTEs be allocated, or 
should adjustments be made to our proposed allocation of FTEs for those core bureaus to account for such 
broadly cross-cutting work in a core bureau? We also seek comment on whether further adjustments of 
the allocation of FTEs should be made. Should adjustments be made whenever, as discussed above, the 
work of one bureau supports the work of one or more other bureaus? Would this be a workable and 
sufficient way to allocate regulatory fees fairly between industry sectors consistent with section 9. or is 
there a more equitable way, consistent with statute, to allocate regulatory fees between and/or within 
industry sectors? For example, should regulatory fee categories in section 9 be combined or eliminated, 
given the change in the telecommunications landscape since 1998? Should additional regulatory' fee 
categories such as broadband be added to the regulatory fee schedule set forth in section 9? We seek 
comment on whether the Commission has authority , under section 9. to include broadband as a fee 
category. If additional fee categories are created, how should their costs be assessed? To the extent 

that licensees offer services that are regulated by more than one core bureau, how would the addition of 
new fee categories affect the allocation of FTEs by core bureau? 

30. We note that section 9(b)( IXA) allows the Commission to adjust regulatoty fees “to take 
into account factors that are reasonably related to the benefits provided the payor of the fee by the 
Commission’s activities, including such factors as service area coverage, shared use versus exclusive use. 
and other factors that the Commission determines to be in the public interest.” How should “benefits 
provided to the payor” be determined? Should such benefit be measured by the level of regulation of 
such payor, or by some measure of the amount of regulatory activ ity attributable to a specific payor in a 
given year? Or should “benefits provide the payor” be found to include all benefits received as a result of 
the Commission's work, even benefit from efforts to reduce regulation of a particular industry sector? 

How does one measure such benefit ? Is relative market share, or total revenues, a good measure of the 
benefit the payor receives from the work of the Commission to promote competition and remove barriers 
to market entry ? If so. should all payors be assessed based on rev enues? Is it technically feasible to 
assess all regulatory fee categories based on revenues? How could the Commission ensure such 
assessment is based on accurate, reliable revenue information from all industry sectors? What additional 
reporting requirements would be necessary to obtain the information necessary to assess all payors on a 
revenues basis? 
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31. Are there other factors the Commission should consider in rebalancing regulatory fees in 
order to achieve the goals discussed above? For example, does Section 9 allow the Commission to 
mitigate the effects of fee increases to a particular industry segment by prov iding interim adjustments, by 
phasing in the new fees over a period of time, or by providing relief in some other way? How would the 
Commission administer any recommended mitigation? 

32. Finally, how often should the Commission revisit the allocation resulting from this 
rulemaking? Should this reexamination be undertaken at regular intervals, or in response to comments by 
fee payors in the annual regulatory' fee collection NPRM? If such reexamination is done at regular 
intervals, for example, annually, how can we ensure continued predictability' and collectability of fees? 
Would it be appropriate to simply update the Commission’s FTE allocation each year, w ithout regard to 
the impact of significant increases of regulatory fees on certain regulatory fee categories? Would such 
fluctuations be especially problematic for small service providers who are likely least able to absorb 
unpredictable changes in fees from year to year? 

3. Reallocation of FTEs Within Bureaus 

33. As noted previously, our current FTE allocations and the resulting allocation percentages 
were first used in FY 1999 and are based on FY 1998 FTE data. We request comment on updating and 
reallocating FTEs among the fee categories within each of the core bureaus. For example, within the 
International Bureau, there arc five fee categories: Bearer Circuits, Submarine Cable Providers, Earth 
Stations, Space Stations (Geostationary), and Space Stations (Non-Geostationary). Regulatory' fees are 
currently allocated among these five fee categories as follow s: Bearer Circuits (5.1%), Submarine Cable 
Providers (36.1%), Earth Stations (3.9%), Space Stations (Geostationary ) (51.1%), and Space Stations 
(Non-Geostationary) (3.8%). 

34. Although one option would be to continue using these relative allocation percentages 
among the fee categories in each of the core bureaus, we seek comment on whether it would better serve 
the public interest for management in each of the core bureaus to revise their internal FTE allocation 
percentages based on management’s assessment of the current distribution of work within the bureau. We 
also seek comment on whether they should do such analysis and update of the FTE allocation among fee 
categories within the bureau every three years unless a substantial shift in the nature or extent of a 
bureau’s duties warrants reexamination in the interim. Commenters advocating alternatives or 
modifications to this proposed approach should describe in specific detail how the suggested alternative 
or modification would work and why it would be preferable to allocation based on assessment of the 
current distribution of work within the bureau described herein. 

IV. CONCLUSION 

35. Fundamental to this Notice is the Commission's desire to assure that the methodology we 
use to derive regulatory fees is consistent with statutory requirements, fair, efficiently administered, and 
sustainable. This Notice proposes a number of innovative alternatives designed to achieve those goals. 
Interested parties are invited to comment on the suitability of these goals, the effectiveness of the 
alternatives proposed in this Notice in meeting these or other appropriate goals, and the Commission’s 
jurisdiction to adopt any of the alternatives discussed in the Notice or proposed in response to it. 

V. PROCEDURAL MATTERS 

A. Initial Regulatory' Flexibility Analysis 

36. An initial regulatory' flexibility analysis (“IRFA") is contained in Attachment A. 
Comments to the 1RFA must be identified as responses to the 1RFA and filed by the deadlines for 
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comments on the Notice. The Commission will send a copy of the Notice, including the IRFA, to the 
Chief Counsel for Advocacy of the Small Business Administration. 

B. Initial Paperwork Reduction Act of 1995 Analysis 

37. This document solicits possible proposed information collection requirements. The 
Commission, as part of its continuing effort to reduce paperwork burdens, invites the general public and 
the Office of Management and Budget (OMB) to comment on the possible proposed information 
collection requirements contained in this document, as required by the Paperwork Reduction Act of 1995, 
Public Law 104-13. In addition, pursuant to the Small Business Paperwork Relief Act of 2002, Public 
Law' 107-198. see 44 U.S.C. 3506(c)(4), we seek specific comment on how we might further reduce the 
information collection burden for small business concerns w ith fewer than 25 employees. 

C. Other Procedural Matters 
1. Filing Instructions 

38. Pursuant to sections 1.415 and 1.419 of the Commission's rules, 47 CFR §§ 1.415, 1.419. 
interested parties may file comments and reply comments on or before the dates indicated on the first 
page of this document. Comments may be tiled using the Commission's Electronic Comment Filing 
System (ECFS). See Electronic Filing of Documents in Rulemaking Proceedings , 63 FR 24121 (1998). 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the 

ECFS: http:/7fiallfoss.fcc.«ov ecfs2\ 


■ Paper Filers: Parties who choose to file by paper must file an original and one copy of each 
filing. If more than one docket or rulemaking number appears in the caption of this proceeding, 
filers must submit two additional copies for each additional docket or rulemaking number. 

Filings can be sent by hand or messenger delivery', by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission’s 
Secretary , Office of the Secretary, Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission’s Secretary 
must be delivered to FCC Headquarters at 445 12 th St., SW, Room TW-A325, 
Washington. DC 20554. The filing hours are 8:00 a.m. to 7.00 p.m. All hand deliveries 
must be held together with rubber bands or fasteners. Any envelopes and boxes must be 
disposed of before entering the building. 

■ Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority 
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights. MD 20743. 

■ U.S. Postal Service first-class, Express, and Priority mail must be addressed to 445 12 rh 
Street, SW, Washington DC 20554. 


39. People with Disabilities: To request materials in accessible formats for people with 
disabilities (braille, large print, electronic files, audio format), send an e-mail to fee504.77fee.eov or call 
the Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty). 
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2. £a* Parit ? Information 

40. The proceeding this Notice initiates shall be treated as a ‘ fc permit-but-disclose v proceeding 
in accordance with the Commission’s ex parte rules. 20 Persons making ex parte presentations must file a 
copy of any written presentation or a memorandum summarizing any oral presentation w ithin tw o 
business days after the presentation (unless a different deadline applicable to the Sunshine period applies). 
Persons making oral ex parte presentations are reminded that memoranda summarizing the presentation 
must (1) list all persons attending or otherw ise participating in the meeting at which the ex parte 
presentation was made, and (2) summarize all data presented and arguments made during the 
presentation. If the presentation consisted in w hole or in part of the presentation of data or arguments 
already reflected in the presenter's written comments, memoranda or other filings in the proceeding, the 
presenter may provide citations to such data or arguments in his or her prior comments, memoranda, or 
other filings (specifying the relevant page and or paragraph numbers where such data or arguments can be 
found) in lieu of summarizing them in the memorandum. Documents shown or given to Commission 
staff during ex parte meetings are deemed to be written ex parte presentations and must be filed 
consistent with rule 1.1206(b). In proceedings governed by rule 1.49(f) or for which the Commission has 
made available a method of electronic filing, written ex parte presentations and memoranda summarizing 
oral ex parte presentations, and all attachments thereto, must be filed through the electronic comment 
filing system available for that proceeding, and must be filed in their native format (e g., doc, .xml, .ppt, 
searchable .pdf). Participants in this proceeding should familiarize themselves w ith the Commission's ex 
pai'te rules. 

VI. ORDERING CLAUSES 

41. Accordingly. IT IS ORDERED that, pursuant to Sections 4(i) and (j). 9, and 303(r) of the 
Communications Act of 1934. as amended, 47 U.S.C. §§ 154(i), 154(j), 159. and 303(r), this Notice of 
Proposed Rulemaking IS HEREBY ADOPTED. 

42. IT IS FURTHER ORDERED that the Commission's Consumer and Governmental 
Affairs Bureau. Reference Information Center. SHALL SEND a copy of this Notice of Proposed 
Rulemaking, including the Initial Regulatory Flexibility Analysis in Attachment B, to the Chief Counsel 
for Advocacy of the U S. Small Business Administration. 

FEDERAL COMMUNICATIONS COMMISSION 


Marlene H. Dortch 
Secretary 


2,1 47 C.F.R. 1.120017 if<f 
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ATTACHMENT A 
List of Comntenters 


j Commenter 

Abbreviated name 

American Association of Paging Carriers 

AAPC 

AT&T, Inc. 

AT&T 

DirecTV. Inc. and DISH Network LLC 

DirecTV and DISH 

Enterprise Wireless Alliance 

EWA 

Independent Telephone and Telecommunications 
Alliance 

ITTA 

National Cable and Telecommunications 

Association 

NCTA 

Personal Radio Steering Group, Inc. 

PRSG 

PC1A - The Wireless Infrastructure Association 

PCI A _1 

United States Telecom Association 

USTA 

Verizon Communications. Inc. 

Verizon 


List of Commenters - Reply Comments 


Commenter 

Abbreviated name 

American Cable Association 

ACA 

AT&T, Inc. 

AT&T 

CTIA - The Wireless Association® 

CTIA 

DirecTV, Inc. and DISH Network LLC 

DirecTV and DISH 

Enterprise Wireless Alliance 

EWA 

Forest Industries Telecommunications 

FIT 

MctroPCS Communications. Inc. 

i 

MctroPCS 

National Telecommunications Cooperative 
Association 

NTCA 

Satellite Industry Association 

SLA 

Sprint Nextel Corporation 

Sprint 

Verizon Communications, Inc. 

Verizon 

Wireless Cable Coalition 

_ 

WCC 

i 
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ATTACHMENT B 
Initial Regulatory Flexibility Analysis 


1. As required by the Regulatory Flexibility Act (RFA), 2 ' the Commission prepared 
this Initial Regulatoiy Flexibility Analysis (1RFA) of the possible significant economic impact on small 
entities by the policies and rules proposed in this Notice of Proposed Rulemaking (Notice). Written 
public comments are requested on this IRFA. Comments must be identified as responses to the 1RFA 
and must be filed on or before the dates indicated on the first page of this Notice of Proposed 
Rulemaking. The Commission will send a copy of the Notice, including the IRFA. to the Chief Counsel 
for Advocacy of the Small Business Administration (SBA) :2 In addition, the Notice and IRFA (or 
summaries thereof) will be published in the Federal Register. 2 * 

I. Need for, and Objectives of, the Notice: 

2. In tine Notice wc seek public comment on approaches to update and reform the 
process by which the Commission calculates and assesses regulatory fees under section 9 of the 
Communications Act. We propose to be guided in this examination by the goals of fairness, 
administrability. and sustainability, and we seek comment on these goals. We seek comment on four key 
areas regarding the regulatory fee process: (I) revising the way in which direct and indirect FTEs (full¬ 
time [employee]equivalents) are allocated; (2) using the current number of FTEs as the basis for 
calculating regulatoiy' fee allocation percentages; (3) ameliorating the impact of fee increases that would 
otherwise result from using current FTE percentages, especially on entities providing international 
communication services: and (4) asking whether and how the current number of regulatoiy' fee 
categories can be changed, for example, by adding broadband and/or by reducing the number of fee 
categories. 

3. Section 9 of the Act states that the basis for calculating regulatory costs is the 
number of FTEs performing enforcement, policy and rulemaking, and international activities, as well as 
providing user information services. The Commission has historically regarded the costs generated by 
individuals working specifically on those activities as ‘'direct 1 ' costs, whereas the cost of employees 
providing support efforts have been considered “indirect 1 ' costs. The Notice first seeks comment on 
whether to revise this approach. In order to provide a more consistent and workable way to allocate 
FTEs, we propose that all the direct and indirect FTEs in each of the four core licensing bureaus — The 
Wireless Telecommunications, Wireline Competition, Media, and International Bureaus — be allocated 
to the Bureau in which they work. Indirect FTEs outside the core bureaus would be allocated among the 
four core licensing bureaus in the percentage of each core bureau’s direct FTEs to the total FTEs in the 
Commission. 

4. Second, we seek comment on updating the current FTE allocation percentages to 
reflect the changes in the telecommunications industry and in the Commission’s workload since the 
current percentages were developed in FY 1998. Using current FTE data to calculate regulatory fees 
instead of FY 1998 FTE data would produce substantial increases in the fees paid by International 


21 5 U.S.C. § 603. 11k* RFA. 5 U.S.C. §$ 601-612 has been amended b\ the Contract With America Advancement Act 
of 1996. Public Law No. 104-121, 110 Slat. 847 (1996) (“CW AAA"). I itlc II of the (W AAA is the Small Business 
Regulator) Enforcement Fairness Act of 19% ("SBRLFA"). 

22 5 U.S.C. § 603(a). 

23 /,/. 
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Bureau regulates and correspondingly substantial reduction in the fees currently paid by Interstate 
Telecommunications Service Providers (ITSPs, or wireline service providers), whereas fees paid by 
Wireless Bureau regulates would remain the same and Media Bureau regulatecs would increase only 
slightly. 

5. Third, we seek comment on whether and how we should ameliorate the impact 
increased fees would have on International Bureau regulatees. We ask whether the fact that FTKs in the 
International Bureau devote half their time to working on matters that directly benefit licensees in the 
remaining three core licensing bureaus would make it equitable to reallocate and redistribute half of the 
fee increases to those other bureaus. We also ask if there are other bureaus in which such a reallocation 
would be equitable. 

6. Finally, we seek comment on whether the current number of fee categories in the 
Schedule of Regulatory fees should be expanded to include new serv ices such as broadband, or reduced 
to reflect the state of the telecommunications market and to simplify the administration of the fee 
program. Because the statute directs the Commission to consider the benefits the payors receive from 
Commission regulation in setting regulatory fees, we seek comment on how better to measure the 
benefits on which licensees currently pay fees. For example, we seek comment on whether total 
revenues, or relative market share, would be good measures of the benefit payors receive from the work 
of the Commission to promote competition and remove barriers to market entry. Finally, we specifically 
seek comment on the Commission's statutory' authority to implement any of these changes. 

II. Background 

III. Legal Basis: 

7. This action, including publication of proposed rules, is authorized under Sections 
(4X0 and (j), 9, and 303(r) of the Communications Act of 1934, as amended. 24 

IV. Description and Estimate of the Number of Small Entities to Which the Rules Will Apply: 

8. The RFA directs agencies to provide a description of. and where feasible, an 
estimate of the number of small entities that may be affected by the proposed rules and policies, if 
adopted. 25 The RFA generally defines the term ’‘small entity" as having the same meaning as the terms 
“small business," “small organization," and “small governmental jurisdiction." 2 * In addition, the term 
“small business" has the same meaning as the term “small business concern" under the Small Business 
Act. 27 A “small business concern" is one which: (1) is independently owned and operated; (2) is not 
dominant in its field of operation; and (3) satisfies any additional criteria established by the SBA. 2 * 


24 47 li.S.C. $$ 154(i) and (j), 150, and 303(r). 

25 5 U.S.C. § 603(b)(3). 

26 5 tJ.S.C. $ 601(6). 

' 5 U.S.C. sj 601(3) (incorporating by reference the definition of’small-business concern” in the Small Business 
Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3). the statutory definition of a small business applies "unless an 
agency , after consultation with the Office of Advocacy of the Small Business Administration and after opportunity 
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the 
agenev and publishes such defmition(s) in the Federal Register.” 

28 15 L .S.C. § 632. 
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9. Small Businesses. Nationwide, there are a total of approximately 29.6 million 
small businesses, according to the SBA. 2Q 

10. Small Businesses, Small Organizations, and Small Governmental 
Jurisdictions. Our action may, over time, affect small entities that are not easily categorized at present. 
We therefore describe here, at the outset, three comprehensive, statutory small entity size standards. 10 
First, nationwide, there are a total of approximately 27.5 million small businesses, according to the 
SBA.’ 1 In addition, a “small organization" is generally “any not-for-profit enterprise which is 
independently owned and operated and is not dominant in its field.”Nationwide, as of 2007. there were 
approximately 1,621,315 small organizations. 53 Finally, the term "small governmental jurisdiction’' is 
defined generally as “governments of cities, tow ns, townships, v illages, school districts, or special 
districts, with a population of less than fifty thousand/’ 34 Census Bureau data for 2011 indicate that there 
were 89,476 local governmental jurisdictions in the United States. 55 We estimate that, of this total, as 
many as 88, 506 entities may quality as “small governmental jurisdictions/' 31. Thus, we estimate that 
most governmental jurisdictions are small. 

11. Incumbent Local Exchange Carriers (Incumbent LECs). Neither the 
Commission nor the SBA has developed a small business size standard specifically for incumbent local 
exchange services. The appropriate size standard under SBA rules is for the category Wired 
Telecommunications Carriers. Under that size standard, such a business is small if it has 1.500 or few er 
employees.' 7 Census Bureau data for 2007, which now supersede data from the 2002 Census, show that 
there were 3,188 firms in this category that operated for the entire year. Of this total, 3,144 had 
employment of 999 or fewer, and 44 firms had had employment of 1.000 or more. According to 


2V See SBA, Office of Advocacy. ''Frequently Asked Questions.” htt p:/-weh.sha.gov/faus (accessed Jan. 2009). 

30 See 5 U.S.C. $$ 601(3X6). 

31 See SBA. Office of Advocacy. "Frequently Asked Questions/' web.sba.gov/faqs (last visiled Ma\ 6,2011: 
figures are from 2009). 

32 5 tJ.S.C. §601(4). 

” INDEPENDENT SECTOR, Tilt NtW NONPROFIT ALMANAC & Dfc:SK REFERENCE (2010). 

54 5 U.S.C. §601(5). 

15 US. Census Bureau, Siatishcal Absiraci o l ihe Uni ted Stales: 2011. Table 427 (2007) 

5<1 The 2007 U.S Census data for small governmental organizations indicate that there were 89,476 "Local 
Governments" in 2007. (U.S. CENSUS BUREAU. STATISTICAL ABSTRACT OF THE UNITED STATES 2011. 
Table 428.) The criterion by w hich the si/e of such local governments is determined to he small is a population of 
50,000. However, since the Census Bureau docs not specifically apply that criterion, it cannot he determined with 
precision how many of such local governmental organizations is small. Nonetheless, the inference seems reasonable 
that substantial number of these governmental organizations has a population of less than 50. 000. To look at fable 
428 in conjunction with a related set of data in fable 429 in the Census’s Statistical Abstract of the U.S.. that 
inference is further supported by the fact that in both fables, many entities that may well be small are included in 
the 89,476 local governmental organizations, e.g. county, municipal, township and town, school district and special 
district entities. Measured by a criterion of a population of 50.O00 many specific sub-entities in this category seem 
more likely than larger county-level governmental organizations to have small populations. Accordingly, of the 
89.746 small governmental organizations identified in the 2007 Census, the Commission estimates that a substantial 
majority is small. 36 13 C.F.R. $ 121.201, NAICS code 517110. 
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Commission data, 1,307 carriers reported that they were incumbent local exchange service providers.' 8 
Of these 1,307 carriers, an estimated 1,006 have 1,500 or fewer employees and 301 have more than 1,500 
employees. ’ 0 Consequently, the Commission estimates that most providers of local exchange service are 
small entities that may be affected by the rules and policies proposed in the NPRM. Thus under this 
category' and the associated small business size standard, the majority of these incumbent local exchange 
service providers can be considered small providers. 40 

12. Competitive Local Exchange Carriers (Competitive LECs), Competitive 
Access Providers (CAPs), Shared-Tenant Service Providers, and Other Local Service Providers. 

Neither the Commission nor the SB A has developed a small business size standard specifically for these 
service providers. The appropriate size standard under SBA rules is for the category' Wired 
Telecommunications Carriers. Under that size standard, such a business is small if it has 1,500 or fewer 
employees. 41 Census Bureau data for 2007 show that there were 3,188 firms in this category that operated 
for the entire year. Of this total, 3,144 had employment of 999 or fewer, and 44 firms had had 
employment of 1,000 employees or more. Thus under this category' and the associated small business size 
standard, the majority 1 of these Competitive LECs, CAPs, Shared-Tenant Service Providers, and Other 
Local Service Providers can be considered small entities. 42 According to Commission data, 1.442 carriers 
reported that they were engaged in the provision of either competitive local exchange services or 
competitive access provider services. 43 Of these 1,442 carriers, an estimated 1,256 have 1,500 or fewer 
employees and 186 have more than 1.500 employees. 44 In addition. 17 carriers have reported that they 
are Shared-Tenant Serv ice Providers, and all 17 are estimated to have 1,500 or fewer employees. 45 In 
addition, 72 carriers have reported that they are Other Local Service Providers. 46 Of the 72, seventy have 

1.500 or fewer employees and two have more than 1,500 employ ees 47 Consequently, the Commission 
estimates that most providers of competitive local exchange service, competitive access providers. 
Shared-Tenant Service Providers, and Other Local Service Providers are small entities that may be 
affected by rules adopted pursuant to the NPRM. 

13. Local Resellers. The SBA has developed a small business size standard for the 
category' of Telecommunications Resellers. Under that size standard, such a business is small if it has 

1.500 or fewer employees. 48 Census data for 2007 show that 1,523 firms provided resale services during 
that year. Of that number, 1,522 operated with fewer than 1000 employees and one operated with more 


18 See Trends in Telephone Service , federal Communications Commission. Wireline Competition Bureau. Industry 
Analysis and Technology Division at fable 5.3 (Sept. 2(0 0) {"i rends in Telephone Service"). 

See id. 

40 See http:-vTacttindei-.eenMis.gov/servlct/lBOf able? hm^vA-fds name~LC0700A l&-sco id~ skip 6P0&- 
d> naine-EC0751SSS/5tK:- lan»~en . 

13C.F.R. § 121.201, NAICS code 517110. 

4 “ See http: 'Tactfinder.eensus.gov/scrvletIBQTablc? bm=v&-fds_namc=EC07()0A I&-geo_id=&-_skip=600&- 
ds_natnc=EC0751 SSSZ5&-Jang=en. 

43 See Trends in Telephone Service, at tbl. 5.3. 

44 Id. 

* Id. 

40 Id. 

47 Id 

48 13 C.F.R. § 121.201. NAICS code 517911. 
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than I.OOO. 40 Thus under this category and the associated small business size standard, the majority of 
these local resellers can be considered small entities. According to Commission data, 213 carriers have 
reported that they are engaged in the provision of local resale services. 50 Of these, an estimated 211 have 

1,500 or fewer employees and two have more than 1,500 employees. 51 Consequently, the Commission 
estimates that the majority of local resellers are small entities that may be affected by rules adopted 
pursuant to the Notice. 

14. Toll Resellers. The SB A has developed a small business size standard for the 
category' of Telecommunications Resellers. Under that size standard, such a business is small if it has 

1,500 or fewer employees. 52 Census data for 2007 show that 1,523 firms provided resale services during 
that year. Of that number, 1,522 operated with fewer than 1.000 employees and one operated with more 
than 1,000. 53 Thus under this category and the associated small business size standard, the majority of 
these resellers can be considered small entities. According to Commission data. 54 881 carriers have 
reported that they are engaged in the provision of toll resale services. Of these, an estimated 857 have 

1,500 or fewer employees and 24 have more than 1,500 employees. Consequently, the Commission 
estimates that the majority' of toll resellers are small entities that may be affected by our proposed rules. 

15. Payphone Service Providers (PSPs/ Neither the Commission nor the SBA has 
developed a small business size standard specifically for payphone services providers. The appropriate 
size standard under SBA rules is for the category' Wired Telecommunications Carriers. Under that size 
standard, such a business is small if it has 1,500 or few er employees/" Census Bureau data for 2007 
shows that there were 3,188 firms in this category that operated for the entire year. Of this total, 3,144 
had employment of 999 or fewer, and 44 firms had had employment of 1,000 employees or more. Titus 
under this category and the associated small business size standard, the majority of these PSPs can be 
considered small entities. 5 *. According to Commission data/ 7 657 carriers have reported that they are 
engaged in the provision of payphone services. Of these, an estimated 653 have 1,500 or fewer 
employees and four have more than 1,500 employees. Consequently, the Commission estimates that the 
majority of payphone service prov iders are small entities that may be affected by our action. 

16. Interexchange Carriers. Neither the Commission nor the SBA has developed a 
small business size standard specifically for providers of interexchange services. The appropriate size 
standard under SBA rules is for the category' Wired Telecommunications Carriers. Under that size 
standard, such a business is small if it has 1,500 or fewer employees/* Census Bureau data for 2007 


49 http://factfinder.census.gov/serv let/1 BU I able? hm y&-geo id &-_skip 8()0&-ds name 1.C0751 SSSX5&- 
lang^en. 

'° See Trench in Telephone Service . at tbl. 5.3. 

51 Id 

52 13 C.F.R. § 121.201, NAICS code 517911. 

53 httprffactfindcr,ccnsu.s.gov/servlet/IBQTahlc?_bm => &-gco Jd^&-j>kip=800&.-ds_narne==FC0751 SSSZ5&- 
lang=en. 

54 Trends in Telephone Sen'ice. al tbl. 5.3. 

55 13 C.F.R. $ 121.201, NAICS code 517110. 

5<> See h(tp:/Vfaclfinder.census.gov/servlsL'lUQI ahle?_bm-y&-fds jiame KC0700A 1 &-gco_id &-_skip 600&- 
ds_name^EC0751 SSSZ5&-Jang=cn. 

57 Trends in Telephone Service, at tbl. 5.3. 

■ fi 13 C.F.R § 121.201. NAICS code 517110. 
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shows that there were 3,188 firms in this category' that operated for the entire year. Of this total, 3.144 
had employment of 999 or fewer, and 44 firms had had employment of 1,000 employees or more. Thus 
under this category and the associated small business size standard, the majority of these Intercxchange 
carriers can be considered small entities. 59 According to Commission data, 359 companies reported that 
their primary telecommunications service activity was the provision of interexchange services. 00 Of these 
359 companies, an estimated 317 have 1,500 or fewer employees and 42 have more than 1,500 
employees. 01 Consequently, the Commission estimates that the majority of interexchange service 
providers are small entities that may be affected by rules adopted pursuant to the NPRM. 

17. Operator Serv ice Providers (OSPsy. Neither the Commission nor the SBA has 
developed a small business size standard specifically for operator service providers. The appropriate size 
standard under SBA rules is for the category Wired Telecommunications Carriers. Under that size 
standard, such a business is small if it has 1,500 or fewer employ ees. o: Census Bureau data for 2007 show 
that there were 3,188 firms in this category that operated for the entire year. Of this total, 3,144 had 
employment of 999 or fewer, and 44 firms had had employment of 1,000 employees or more. Thus under 
this category and the associated small business size standard, the majority' of these Interexchange carriers 
can be considered small entities. 01 .According to Commission data, 33 carriers have reported that they are 
engaged in the provision of operator services. Of these, an estimated 31 have 1,500 or fewer employees 
and 2 have more than 1,500 employees. 04 Consequently, the Commission estimates that the majority of 
OSPs are small entities that may be affected by our proposed rules. 

18. Prepaid Calling Card Providers. Neither the Commission nor the SBA has 
developed a small business size standard specifically for prepaid calling card providers. The appropriate 
size standard under SBA rules is for the category Telecommunications Resellers. Under that size 
standard, such a business is small if it has 1.500 or fewer employees. 0 ' Census data for 2007 show that 
1,523 firms provided resale services during that year. Of that number, 1,522 operated w ith fewer than 

1000 employees and one operated with more than 1,000.°° fhus under this category and the associated 
small business size standard, the majority- of these prepaid calling card providers can be considered small 
entities. According to Commission data, 193 carriers have reported that they are engaged in the provision 
of prepaid calling cards. 0 Of these, all 193 have 1,500 or fewer employees and none have more than 
1,500 employees.' 8 Consequently , the Commission estimates that the majority of prepaid calling card 
providers are small entities that may be affected by rules adopted pursuant to the Notice. 


50 See http://factfinder.eensus.gov servlet/IRQ I able?Jim-y&-fds __namc~KC070(>Al&-geo_k^•&-_skip-■-60()&- 
■d5_name= s EC075 1 SSSZ5&-_lang-en. 

00 See Trends in Telephone Service, at tbl. 5.3. 

01 fd 

m I3C.F.R. j I2I.20I,NA1CS code 5171 10. 

63 See litip>7factlmder.census.gov/servlel/IBQfable? bm=y&-fds name=F.C07<K)Al&-geo id=<fc- skip=6(H)&- 
ds_name 1X0751 SSSX5&-Jang en. 

04 Trends in Telephone Service, at tbl. 5.3. 

65 I3C.F.R. § 121.201, NA1CS code 517911. 

°° http:7factlfndcr.ccnsus.gov/servlcr IRQ rablc?_bm=y&-gcojd=&-_.skip=800&-ds_name=EC075 1SSSZ5&- 
_!ang=cn. 

° See Trends in Telephone Service, at tbl. 5.3. 

68 Id 
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19. 800 and 800-Like Service Subscribers. 00 Neither the Commission nor the SBA 
has developed a small business size standard specifically for 800 and 800-like service (“toll free”) 
subscribers. The appropriate size standard under SBA rules is for the category Telecommunications 
Resellers. Under that size standard, such a business is small if it has 1.500 or fewer employees. 70 Census 
data for 2007 show that 1,523 firms provided resale services during that year. Of that number, 1,522 
operated with fewer than 1000 employees and one operated with more than 1,000. 71 Thus under this 
category and the associated small business size standard, the majority of resellers in this classification can 
be considered small entities. To focus specifically on the number of subscribers than on those firms 
which make subscription sendee available, the most reliable source of information regarding the number 
of these service subscribers appears to be data the Commission collects on the 800, 888. 877, and 866 
numbers in use. 72 According to our data for September 2009. the number of 800 numbers assigned was 
7.860,000; the number of 888 numbers assigned was 5,888,687; the number of 877 numbers assigned was 
4, 721,866; and the number of 866 numbers assigned was 7. 867,736. The Commission does not have 
data specifying the number of these subscribers that are not independently owned and operated or have 
more than 1,500 employees, and thus are unable at this time to estimate w ith greater precision the number 
of toll free subscribers that would qualify as small businesses under the SBA size standard. 

Consequently, the Commission estimates that there are 7,860.000 or fewer small entity 800 subscribers; 
5,888,687 or fewer small entity’ 888 subscribers; 4,721,866 or fewer small entity 877 subscribers; and 
7,867,736 or fewer small entity 866 subscribers. 

20. Satellite Telecommunications Providers. Two economic census categories 
address the satellite industry . The first category has a small business size standard of $15 million or less 
in average annual receipts, under SBA rules. 73 The second has a size standard of $25 million or less in 
annual receipts. 74 

21. The category of Satellite Telecommunications “comprises establishments primarily 
engaged in providing telecommunications services to other establishments in the telecommunications and 
broadcasting industries by forwarding and receiving communications signals via a system of satellites or 
reselling satellite telecommunications.” 75 Census Bureau data for 2007 show that 512 Satellite 
Telecommunications firms that operated for that entire year. 70 Of this total. 464 firms had annual receipts 
of under $10 million, and 18 firms had receipts of $10 million to $24,999,999. 77 Consequently, the 
Commission estimates that the majority of Satellite Telecommunications firms are small entities that 
might be affected by our action. 


60 Wc include all toll-free number subscribers in this category, including those for 888 numbers. 

70 13C.F.R. § 121.201. NAICS code 517911. 

71 http://factfinder.ccnsus.gov/scrvlcL'IBQTable?_bm=y&-gco_id=&-_skip~800&-ds_numc~F..C 0751 SSSZ5&- 
_lang=en. 

7 “ Trends in Telephone Service . al Ibis. 18.4. 18.5. 18.6. 18.7. 

73 I3C.F.R. § 121.201, NAICS code 517410. 

74 13C.F.R. $ 121.201. NAICS code 517919. 

75 U.S. Census Bureau, 2007 NAICS Definitions. 517410 Satellite Telecommunications. 

70 See http://factnnder.ccnsus.gov/servlet lBQ Iable? bm-v&-geo id-&-_skip=900&-ds name=TX'0751 SSS/4&- 
_lang en. 

77 See http://factfinder.ccnsus.gov scrvlet / IBQTablc?_bm^y < Sc-gco_id^&-_skip=900&-ds_name=EC0751SSSZ4A- 
_lang=en. 
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22. The second category', i.e. ‘‘All Other Telecommunications" comprises 
“establishments primarily engaged in providing specialized telecommunications services, such as satellite 
tracking, communications telemetry, and radar station operation. This industry also includes 
establishments primarily engaged in providing satellite terminal stations and associated facilities 
connected with one or more terrestrial systems and capable of transmitting telecommunications to. and 
receiving telecommunications from, satellite sy stems. Establishments providing Internet services or voice 
over Internet protocol (VoIP) services via client-supplied telecommunications connections are also 
included in this industry ." 78 For this category. Census Bureau data for 2007 shows that there were a total 
of 2,383 films that operated for the entire year. 79 Of this total, 2,347 firms had annual receipts of under 
$25 million and 12 firms had annual receipts of $25 million to $49, 999.999. 80 Consequently, the 
Commission estimates that the majority of All Other Telecommunications firms are small entities that 
might be affected by our action. 

23. Wireless Telecommunications Carriers (except satellite). This industry 
comprises establishments engaged in operating and maintaining switching and transmission facilities to 
provide communications via the airwaves. Establishments in this industry have spectrum licenses and 
provide services using that spectrum, such as cellular phone services, paging services, wireless Internet 
access, and wireless video services. 81 The appropriate size standard under SBA rules is for the category 
Wireless Telecommunications Carriers. The size standard for that category is that a business is small if it 
has 1,500 or fewer employees. 82 Under the present and prior categories, the SBA has deemed a wireless 
business to be small if it has 1,500 or fewer employees. 83 For this category, census data for 2007 show 
that there were 1,383 firms that operated for the entire year. 84 Of this total, 1,368 firms had employment 
of 999 or fewer employees and 15 had employment of 1000 employees or more. 8 " Thus under this 
category* and the associated small business size standard,, the Commission estimates that the majority of 
wireless telecommunications carriers(except satellite) are small entities that may be affected by our 
proposed action.*’ 

24. Licenses Assigned by Auctions. Initially, we note that, as a general matter, the 
number of winning bidders that quality’ as small businesses at the close of an auction does not necessarily 
represent the number of small businesses currently in service. Also, the Commission does not generally 
track subsequent business size unless, in the context of assignments or transfers, unjust enrichment issues 


7 % 

htlp:/%ww.census.gov/cgi-bin/sssd/naics/naicsrch7code-517919&search2007%20NAICS%20Search. 

79 http://faclllnder.census.gov servlet IBQIahle?_brn y&-geoJd &-_skip 900&-ds_name HC0751SSSX4&- 
lang en. 

H{, http://factfmdcr.census.gov,ser\let/IBQTable?_bm=y&-geo id=<&- skip=O00<fe-dsjiamc^EC075ISSSZ4&- 
_!ang=en. 

81 htljr/Av wvv census.m»v. J c»i-hin.'sssd/naics- : naicsrch?code- 51721 O&search ■•2tK)7°o20NAI( .S% 2 0Seareh 

82 13C.F.R. § I2I.20I.NAK S code 5 I72IO. 

83 13 C.F.R. § 121.201. NAICS code 517210. The now-superseded, pre-2007 C.F.R. citations were 13 C.F.R. § 
121.201, NAICS codes 517211 and 517212 (referring to the 2002 NAICS). 

84 U.S. Census Bureau, Subject Scries: Information. Table 5, "Establishment and Firm Size: Employment Size of 
Finns for the United States: 2007 NAICS Code 517210" (issued Nov. 2010). 

85 /</. Available census data do not provide a more precise estimate of the number of firms that have employment of 
1.500 or fewer employees: the largest category prov ided is for linns with "100 employees or more." 

http:/‘ , facttlndcr.ccnsus.u:ov-/ser\ let IBOTahlc 0 hm r -\&-fJs name~F.C0700.A 1 &-gco_ id~ skip=600i<:- 

d s name = - ; ECQ751 SSS/5&- lamt=cn 
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are implicated. 

25. Paging Services. Neither the SBA nor the FCC has developed a definition 
applicable exclusively to paging services. However, a variety of paging services is now categorized under 
Wireless Telecommunications Carriers (except satellite). 87 This industry comprises establishments 
engaged in operating and maintaining switching and transmission facilities to provide communications 
via the airwaves. Establishments in this industry have spectrum licenses and provide services using that 
spectrum, such as cellular phone services, paging services, wireless Internet access, and wireless video 
services. Illustrative examples in the paging context include paging services, except satellite; two-way 
paging communications carriers, except satellite; and radio paging services communications carriers. The 
SBA has deemed a paging serv ice in this category to be small if it has 1,500 or fewer employees. 88 For 
this category', census data for 2007 show that there were 1,383 firms that operated for the entire year. 89 
Of this total, 1.368 firms had employment of 999 or fewer employees and 15 had employment of 1000 
employees or more. * Thus under this category and the associated small business size standard,. the 
Commission estimates that the majority of paging services in the category of wireless telecommunications 
carriers(except satellite) are small entities that may be affected by our proposed action 91 

26. In addition, in the Paging Second Report and Order, the Commission adopted a size 
standard for “small businesses” for purposes of determining their eligibility for special provisions such as 
bidding credits. 92 A small business is an entity that, together with its affiliates and controlling principals, 
has average gross revenues not exceeding $ 15 million for the preceding three years. 91 The SBA has 
approved this definition. 94 An initial auction of Metropolitan Economic Area ("MEA”) licenses was 
conducted in the year 2000. Of the 2,499 licenses auctioned, 985 were sold. 95 Fifty-seven companies 
claiming small business status won 440 licenses 96 A subsequent auction of MEA and Economic Area 
(“EA”) licenses was held in the year 2001. Of the 15,514 licenses auctioned, 5.323 were sold/ 7 One 


87 U.S. Census Bureau. 2007 NAICS Definitions, ”517210 Wireless Telecommunications Categories (Except 
Satellite) 4 ”; http: //wvv w.censiis.gov naics. 2<K)7 def ND517210.HTM?N517210 

88 U.S. Census Bureau. 2007 NAICS Definitions, "517210 Wireless Telecommunications Categories (Except 
Satellite)" 

89 U.S. Census Bureau. Subject Series: Information. Table 5. "Establishment and Firm Size: Employment Size of 
Finns for the United States: 2007 NAICS Code 517210" (issued Nov. 2010). 

90 Id. Available census data do not provide a more precise estimate of the number of firms that have employment of 
1.500 or fewer employees: the largest category provided is for firms with "100 employees or more." 

See http: f ■iactllndcr.ccnsus.gov/servlct 1BUI able? hm -v&-fds name KCQ700A1 &-izco id &- skin 60U&- 
ds namc~FC0751 SSSZ5&- lam»--cn 

92 Revision of Part 22 and Part 90 of the Commission's Rules to Facilitate Future Development of Paging Systems , 
Second Report and Order. 12 I CC Red 2732. 2811-2812. paras. 178-181 {"Paging Second Report and Order ): see 
also Revision of Part 22 and Part 90 of the Commission s Rules to Facilitate Future Development of Paging 
Systems , Memorandum Opinion and Order on Reconsideration. 14 I CC Red 1O030. 10085-10088. 98-107 

(1990). 

04 Paging Second Report and Order . 12 FCC Red at 281 l.«[ 179. 

94 See Letter from Aida Alvarez. Administrator, SBA. to Amy Zoslov, Chief. Auctions and Industry Analysis 
Division. Wireless Telecommunications Bureau ("W TB”), FCC (Dec. 2. 1998) {"Alvarez Letter 199H"). 

* See " 929 and 931 MHz Paging Auction Closes Public Notice. 15 FCC 4 Red 4858 (W TB 2000). 

0(5 See id. 

n See “Lower and Upper Paging Band Auction Closes," Public Notice. 16 FCC Red 21821 (W TB 2002). 
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hundred thirty-two companies claiming small business status purchased 3,724 licenses. A third auction, 
consisting of 8,874 licenses in each of 175 EAs and 1,328 licenses in all but three of the 51 ME As, was 
held in 2003. Seventy-seven bidders claiming small or very small business status won 2.093 licenses. % A 
fourth auction of 9.603 lower and upper band paging licenses was held in the year 2010. 29 bidders 
claiming small or very small business status won 3,016 licenses. 

27. 2.3 GHz Wireless Communications Services. This service can be used for fixed, 
mobile, radiolocation, and digital audio broadcasting satellite uses. The Commission defined “small 
business'’ for the wireless communications services (“WCS”) auction as an entity with average gross 
revenues of $40 million for each of the three preceding years, and a “very small business” as an entity 
with average gross revenues of $15 million for each of the three preceding years. 1 *' The SBA approved 
these definitions. 100 The Commission conducted an auction of geographic area licenses in the WCS 
service in 1997. In the auction, seven bidders that qualified as very' small business entities won 31 
licenses, and one bidder that qualified as a small business entity won a license. 

28. 1670-1675 MHz Services. This service can be used for fixed and mobile uses, 
except aeronautical mobile. 101 An auction for one license in the 1670-1675 MHz band was conducted in 
2003. The Commission defined a “small business” as an entity' with attributable average annua! gross 
revenues of not more than S40 million for the preceding three years, which would thus be eligible for a 15 
percent discount on its winning bid for the 1670-1675 MHz band license. Further, the Commission 
defined a “very small business’’ as an entity with attributable average annual gross revenues of not more 
than S15 million for the preceding three years, which would thus be eligible to receive a 25 percent 
discount on its winning bid for the 1670-1675 MHz band license. The winning bidder was not a small 
entity. 

29. Wireless Telephony. Wireless telephony includes cellular, personal 
communications services, and specialized mobile radio telephony carriers. As noted, the SBA has 
developed a small business size standard for Wireless Telecommunications Carriers (except Satellite).' 02 
Under the SBA small business size standard, a business is small if it has 1,500 or fewer employees. 10 ’ 
Census data for 2007 shows that there were 1,383 firms that operated that year. 104 Of those 1,383, 1,368 
had fewer than 100 employees, and 15 firms had more than 100 employees. Thus under this category and 
the associated small business size standard, the majority of firms can be considered small. According to 
Trends in Telephone Service data, 434 carriers reported that they were engaged in wireless telephony. 115 

78 See "Lower and Upper Paging Bands Auction Closes.” Public Notice, 18 FCC Red 11154 (WTB 2003). The 
current number of small or very small business entities that hold wireless licenses may differ significantly from the 
number of such entities that won in spectrum auctions due to assignments and transfers of licenses in the secondary 
market overtime. In addition, some of the same small business entities may have won licenses in more than one 
auction. 

w Amendment of the Commission 's Rules to Establish Part 27. the ll'ireless Communications Service tlVCSj. Report 
and Order. 12 FCC Red 10785. 10879. para. 194 (1997). 

|n ° See Alvarez Letter 1998. 

11,1 47 C.F.R. § 2.106; m generally 47 C.F.R. $$ 27.1~.70. 

102 13 C.F.R. $ 121.201. NAICS code 517210. 

! ° 4 li.S. Census Bureau. 2007 Economic Census. Sector 51. 2007 NAIC S code 517210 (rel. Oct. 20. 2009). 
http: .Tactfinder.census.govseiMel/IBQTable? bm >&-geo id-&-fds_name-EC0700A1&- skip 70G&- 
ds namc=EC0751 SSSZ5&-_lang=cn. 

105 Trends in Telephone Service, at tbl. 5.3. 
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Of these, an estimated 222 have 1.500 or fewer employees and 212 have more than 1,500 employees. 100 
Therefore, approximately half of these entities can be considered small. Similarly, according to 
Commission data, 413 carriers reported that they were engaged in the provision of wireless telephony, 
including cellular service. Personal Communications Service (PCS), and Specialized Mobile Radio 
(SMR) Telephony services. 107 Of these, an estimated 261 have 1.500 or fewer employees and 152 have 
more than 1,500 employees. 108 Consequently, the Commission estimates that approximately half or more 
of these firms can be considered small. Thus, using available data, we estimate that the majority of 
wireless firms can be considered small. 

30. Broadband Personal Communications Service. Broadband Persona! 
Communications Service. The broadband personal communications services (PCS) spectrum is divided 
into six frequency blocks designated A through F, and the Commission has held auctions for each block. 
The Commission initially defined a “small business" for C- and F-Block licenses as an entity that has 
average gross revenues of $40 million or less in the three previous years. 10 * For F-Block licenses, an 
additional small business size standard for “very small business" was added and is defined as an entity 
that, together with its affiliates, has average gross revenues of not more than $15 million for the preceding 
three years. 110 These small business size standards, in the context of broadband PCS auctions, have been 
approved by the SBA. m No small businesses within the SBA-approved small business size standards bid 
successfully for licenses in Blocks A and B. There were 90 winning bidders that claimed small business 
status in the first two C-Block auctions. A total of 93 bidders that claimed small and very small business 
status won approximately 40 percent of the 1,479 licenses in the first auction for the D, F.. and F 
Blocks. 112 Chi April 15, 1999, the Commission completed the re-auction of 347 C-. D-. E-, and F-Block 
licenses in Auction No. 22. m Of the 57 w inning bidders in that auction, 48 claimed small business status 
and won 277 licenses. 

31. On January- 26, 2001, the Commission completed the auction of 422 C and F Block 
Broadband PCS licenses in Auction No. 35. Of the 35 winning bidders in that auction, 29 claimed small 
business status. 114 Subsequent events concerning Auction 35, including judicial and agency 
determinations, resulted in a total of 163 C and F Block licenses being available for grant. On February' 
15. 2005, the Commission completed an auction of 242 C-, D-, E-, and F-Block licenses in Auction No. 


100 Id 

107 See Trends in Telephone Sen ice. at thi. 5.3. 

,os SevUt. 

1 w See Amendment of Parrs 20 and 24 of the Commission s Pales Broadband PCS Competitive Bidding and the 
Commercial Mobile Radio Service Spectrum Cap: Amendment of the Commission's Cellular PC’S Cross-Ownership 
Rule. W f Docket No. 96-59. GN Docket No. 90-314. Report and Order, 11 FCC Red 7824. 7850-52 «1j 57-60 
(1996) ("PCS Report and Order ): see also 47 C.F.R. $ 24.720(h). 

110 See PCS Report and Order. 11 FCC Red at 7852 c 60. 

111 See Alvarez Letter 199S. 

112 See Broadband PCS IX E and T Block Auction ( loses. Public Notice. Doc. No. 89838 (rel. .Ian. 14. 1997). 

111 See C, IX E, and h Block Broadband PCS Auction ('loses. Public Notice. 14 FCC Red 6688 (WTB 1999). 

Before Auction No. 22. the Commission established a very- small standard for the C Block to match the standard 
used for F Block. Amendment of the Commission s Rules Regarding Installment Payment f inancing for Personal 
Communications Services (PCS) Licensees. WT Docket No. 97-82. Fourth Report and Order. 13 FCC Red 15743. 
15768 *'46( 1998). 

114 See C and F Block Broadband PCS Auction ('loses: limning Bidders Announced . Public Notice. 16 FCC Red 
2339(2001). 
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58. Of the 24 winning bidders in that auction, 16 claimed small business status and won 156 licenses. 11 ' 
On May 21,2007. the Commission completed an auction of 33 licenses in the A, C, and F Blocks in 
Auction No. 71. llfJ Of the 14 winning bidders in that auction, six claimed small business status and won 
18 licenses." 7 On August 20. 2008, the Commission completed the auction of 20 C-, D-, E-, and F-Block 
Broadband PCS licenses in Auction No. 78. 118 Of the eight winning bidders for Broadband PCS licenses 
in that auction, six claimed small business status and won 14 licenses. 11 ^ 

32. Advanced Wireless Services. In 2006, the Commission conducted its first auction 
of Advanced Wireless Services licenses in the 1710-1755 MHz and 2110-2155 MHz bands (“AWS-I”), 
designated as Auction 66. 120 For the AWS-I bands, the Commission has defined a “small business” as an 
entity with average annual gross revenues for the preceding three years not exceeding $40 million, and a 
“very small business” as an entity with average annual gross revenues for the preceding three years not 
exceeding $15 million. 121 In 2006, the Commission conducted its first auction of AWS-1 licenses. 1 " 2 In 
that initial AWS-1 auction, 31 winning bidders identified themselves as very small businesses won 142 
licenses. 121 Twenty-six of the winning bidders identified themselves as small businesses and won 73 
licenses. 124 In a subsequent 2008 auction, the Commission offered 35 AWS-1 licenses. 125 Four winning 
bidders identified themselves as very small businesses, and three of the winning bidders identify ing 
themselves as a small businesses won five AWS-1 licenses. 1 " ’ 

33. Narrowband Personal Communications Services. In 1994, the Commission 


1,5 See Broadband PCS Spectrum Auction Closes. Winning Bidders Announced for Auction So. 5S. Public Notice. 
20 FCC Red 3703 (2005). 

1 See Auction of Broadband PCS Spectrum Licenses Closes; Winning Bidders Announced for Auction So. ?/, 
Public Notice. 22 FCC Red 9247 (2007). 

117 Id. 

.SVe Auction of 'AWS-I and Broadband PCS Licenses Closes: Winning Bidders Announced for Auction Public 
Notice. 23 I CC Red 12749 (W I B 2008). 

m Id. 

l ~° See Auction of Advanced Wireless Services licenses Scheduled fortune 29. 2006: Nolice and Filing 
Requirements. Minimum Opening Bids. Upfront Payments and Other Procedures for Auction No. 66, All Docket 
No. 06-30, Public Sot ice , 21 FCC' Red 4562 (2006) {"A tic non 66 Procedures Public V of ice"): 

Ul See Service Rules for Advanced Wireless Services in the 1 .7 Gl Iz and 2.1 GHz Bands, Report and Order , 18 
FCC Red 25.162. App. B (2003). modified by Service Rules for Advanced Wireless Services In the 1.7 GHz and 2.1 
(ill/ Bands. Order on Reconsideration . 20 FCC Red 14,058. App. C (2005). 

"" See Auction of Advanced Wireless Services Licenses Scheduled for June 29. 2006; Sotice and Piling 
Requirements. Minimum Opening Bids. Upfront Payments and Other Procedures for Auction So. 66 . AU Docket 
No. 06-30. Public Notice. 21 FCC' Red 4562 (2006) {" Auction 66 Procedures Public Sotice"). 

" See Auction of Advanced Wireless Services Licenses Closes; Winning Bidders Announced for Auction So. 66. 
Public Notice. 21 FCC Red 10,521 (2006) {"Auction 66 Closing Public Sotice"). 

124 See id. 

125 See AWS-I and Broadband PCS Procedures Public Sotice. 23 FCC Red at 7499. Auction 78 also included an 
auction of broadband PCS licenses. 

1-6 See Auction of AWS-I and Broadband PCS Licenses (’loses. Winning Bidders Announced for Auction 7 S. Down 
Payments Due September 9. 20(JS. PCC f orms 601 and 602 Due September 9. 200S. Pinal Pay ments Due 
September 23. 200S. Ten-Day Petition to Deny Period , Public Notice, 23 FCC Red 12.749 (2008). 
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conducted two auctions of Narrow band PCS licenses. For these auctions, the Comm ission defined a 
“small business" as an entity with average annual gross revenues for the preceding three years not 
exceeding $40 million. 127 Through these auctions, the Commission awarded a total of 41 licenses, 11 of 
which were obtained by four small businesses. 1 " 8 To ensure meaningful participation by small business 
entities in future auctions, the Commission adopted a two-tiered small business size standard in the 
Narrowband PCS Second Report and Order. l2q A “small business" is an entity that, together with 
affiliates and controlling interests, has average gross revenues for the three preceding years of not more 
than $40 million. 30 A “very small business’* is an entity that, together with affiliates and controlling 
interests, has average gross revenues for the three preceding years of not more than SI 5 million.' 31 The 
SBA has approved these small business size standards. 132 A third auction of Narrowband PCS licenses 
was conducted in 2001. In that auction, five bidders won 317 (Metropolitan Trading Areas and 
nationw ide) licenses.' 33 Three of the winning bidders claimed status as a small or very' small entity' and 
won 311 licenses. 

34. Lower 700 MHz Band Licenses. The Commission previously adopted criteria 
for defining three groups of small businesses for purposes of determining their eligibility for special 
provisions such as bidding credits. 114 The Commission defined a “small business’* as an entity that, 
together with its affiliates and controlling principals, has average gross revenues not exceeding $40 
million for the preceding three years. 135 A “very small business" is defined as an entity that, together with 
its affiliates and controlling principals, has average gross revenues that are not more than $15 million for 
the preceding three years. 36 Additionally, the Lower 700 MHz Service had a third category of small 
business status for Metropolitan/Rural Service Area (“MSA/RSA") licenses —“entrepreneur"— which is 
defined as an entity- that, together with its affiliates and controlling principals, has average gross revenues 
that are not more than $3 million for the preceding three years. 137 The SBA approved these small size 
standards. 138 An auction of 740 licenses was conducted in 2002 (one license in each of the 734 


1-7 Implementation of Section 309tj') of the Communications Act - Competitive Bidding Narrowband PCS . Third 
Memorandum Opinion and Order and Further Notice of Proposed Rulemaking. 10 I CC Red 175. 1%. para. 46 
(1994). 

See “Announcing the High Bidders in the Auction of Ten Nationwide Narrowband PCS Licenses, Winning Bids 
Total $617,006,674.” Public Notice. PNWL 94-004 (rel. Aug. 2, 1994); “Announcing the 1 ligh Bidders in the 
Auction of 30 Regional Narrowband PCS Licenses; Winning Bids Total $490,901,787.” Public Notice. PNWL 94- 
27 (rel. Nov. 9. 1994). 

I2 ° Amendment of the Commission's Rules to Establish New Personal Communications Services . Narrowband PCS. 
Second Report and Order and Second Further Notice of Proposed Rule Making, 15 FCC Red 10456. 10476. para. 40 
(2000) (“ Narrowband PCS Second Report and Order'). 

L '° Narrow'band PCS Second Report and Order. 15 FCC Red at 10476. para. 40. 
ni Id 

n2 See Alvarez Letter l)9$. 

l>1 See “Narrowband PCS Auction Closes.” Public Notice. 16 TCC Red 18663 (WTB 2001). 

,3g See Reallocation and Service Rules for the 69S-~A6 Mllz Spectrum Band (Television Channels 52-59j. Report 
and Order. 17 FCC Red 1022 (2002) (“ Channels 52-59 Report and Order'). 

1 " See Channels 52-59 Report and Order . 17 FCC Red at 1087-88, c 172. 

130 See id. 

137 .See id. 17 FCC Red at 1088. * 173. 

'* See Letter from Aida Alvarez. Administrator. SBA. to I hum as Sugrue, Chief. W 1 B, ICC (Aug. 10, 1999) 
("Alvarez Letter 1999"). 
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MSAs/RSAs and one license in each of the six Economic Area Groupings (EAGs)). Of the 740 licenses 
available for auction. 484 licenses were won by 102 winning bidders. Seventy-two of the winning 
bidders claimed small business, very' small business, or entrepreneur status and won a total of 329 
licenses. u ' A second auction commenced on May 28, 2003, closed on June 13, 2003, and included 256 
licenses. 140 Seventeen winning bidders claimed small or veiy small business status and won 60 licenses, 
and nine winning bidders claimed entrepreneur status and won 154 licenses. 141 In 2005, the Commission 
completed an auction of 5 licenses in the lower 700 MHz band (Auction 60). All three winning bidders 
claimed small business status. 

35. In 2007, the Commission reexamined its rules governing the 700 MHz band in the 
7 ()0 MHz Second Report arid Order . 14: An auction of A, B and E block licenses in the Lower 700 MHz 
band was held in 2008. 143 Twenty' winning bidders claimed small business status (those with attributable 
average annual gross revenues that exceed $15 million and do not exceed $40 million for the preceding 
three years). Thirty three winning bidders claimed very small business status (those with attributable 
average annual gross revenues that do not exceed $15 million for the preceding three years). In 2011. the 
Commission conducted Auction 92, which offered 16 lower 700 MHz band licenses that had been made 
available in Auction 73 but either remained unsold or were licenses on which a winning bidder defaulted. 
Two of the seven winning bidders in Auction 92 claimed very small business status, w inning a total of 
four licenses. 

36. Upper 700 MHz Band Licenses. In the 700 MHz Second Report and Order, the 
Commission revised its rules regarding Upper 700 MHz licenses. 144 On January' 24, 2008, the 
Commission commenced Auction 73 in which several licenses in the Upper 700 MHz band were 
available for licensing: 12 Regional Economic Area Grouping licenses in the C Block, and one 
nationwide license in the D Block. 145 The auction concluded on March 18, 2008, w ith 3 winning bidders 
claiming very small business status (those with attributable average annual gross revenues that do not 
exceed $15 million for the preceding three years) and winning five licenses. 

37. 700 MHz Guard Band Licenses. In 2000, the Commission adopted the 700 MHz 
Guard Band Report and Order, in which it established rules for the A and B block licenses in the Upper 
700 MHz band, including size standards for “small businesses" and “very' small businesses’* for purposes 


1 See “Lower 700 MHz Band Auction Closes." Public Some. 17 FCC Red 17272 (WTB 2002). 

,4 ° See I,o\ver 700 Ml 1/ Band Auction Closes. Public Xmice. 18 I CC Red 11873 < WTB 2003). 

N ' .See id. 

I4 ~ Service Rules for the 698-746. 747-762 and 777-792 MHz Band, WT Docket No. 06-150. Revision of the 
C ommission s Rules to Ensure Compatibility with Enhanced 91 / Emergency Calling Systems. CC Docket No. 94- 
102. Section 6S.4fa) of the Commission's Rules Governing Hearing Aid-Compatible Telephone. WT Docket No. 01- 
309. Biennial Regulatory Review Amendment of Parts 1. 22. 24. 27 and 90 to Streamline and Harmonize Various 
Rules Affecting Wireless Radio Sendees, WT Docket No. 03-264. Former \extel Communications, Inc. Cpper~00 
MHz Guard Band Licenses ami Revisions to Part 27 of the Commission % s Rules. WT Docket No. 06-169. 
Implementing a Sationwide. Broadband Interoperable Public Safety Serwork in the 700 MHz Band. PS Docket No. 
06-229, Development of Operational. Technical and Spectrum Requirements for Meeting Federal. State, and Local 
Public Safety Communications Requirements Through the Year 2010, W 1' Docket No. 96-86. Second Report and 
Order, 22 FCC Red 15289 (2007) ("700 MHz Second Report ami Order"). 

See Auction of 700 MHz Band Licenses Closes. Public Sot ice. 23 FCC Red 4572 (WTB 2008). 

144 vm MHz Second Report and Order. 22 I CC Red 15280. 

145 .See Auction of HU) MHz Hand licenses Closes. Public Notice. 23 ICC Red 4572 (WTB 2008). 
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of determining their eligibility for special prov isions such as bidding credits. 146 A small business in this 
service is an entity that, together with its affiliates and controlling principals, has average gross revenues 
not exceeding $40 million for the preceding three years. 147 Additionally, a very small business is an 
entity that, together with its affiliates and controlling principals, has average gross revenues that are not 
more than $15 million for the preceding three years. I4h SBA approval of these definitions is not 
required. 144 An auction of these licenses was conducted in 2000. 1>o Of the 104 licenses auctioned, 96 
licenses were won by nine bidders. Five of these bidders were small businesses that won a total of 26 
licenses. A second auction of 700 MHz Guard Band licenses was held in 2001. All eight of the licenses 
auctioned were sold to three bidders. One of these bidders was a small business that won a total of two 
licenses. 151 


38. Specialized Mobile Radio. The Commission adopted small business size 
standards for the purpose of determining eligibility for bidding credits in auctions of Specialized Mobile 
Radio (SMR) geographic area licenses in the 800 MHz and 900 MHz. bands. The Commission defined a 
“small business” as an entity that, together with its affiliates and controlling principals, has average gross 
revenues not exceeding $15 million for die preceding three years. 152 The Commission defined a “very 
small business'* as an entity that, together with its affiliates and controlling principals, has average gross 
revenues not exceeding S3 million for the preceding three years. 154 The SBA has approved these small 
business size standards for both the 800 MHz and 900 MHz SMR Service. 154 The first 900 MHz SMR 
auction was completed in 1996. Sixty bidders claiming that they qualified as small businesses under the 
$15 million size standard won 263 licenses in the 900 MHz SMR band. In 2004. the Commission held a 
second auction of 900 MHz SMR licenses and three winning bidders identifying themselves as very small 
businesses won 7 licenses. 155 The auction of 800 MHz SMR licenses for the upper 200 channels was 
conducted in 1997. Ten bidders claiming that they qualified as small or very small businesses under the 
$15 million size standard won 38 licenses for the upper 200 channels. 1 ' 6 A second auction of 800 MHz 
SMR licenses was conducted in 2002 and included 23 BE A licenses. One bidder claiming small business 


140 See Service Rules for the 746-764 MHz Bunds, and Revisions to Part 27 of the Commission's Rides. Second 
Report and Order, 15 FCC Red 5299 (2000) (“ 7 On MHz Guard Band Report and Order"). 

,4 - See 700 MHz Guard Band Report and Order. 15 FCC Red at 5343. para. 108. 

NS See id. 

140 See id. 15 FCC Red 5299. 5343. para. 108 n.246 (for the 746-764 MHz and 776-794 MHz bands, the 
Commission is exempt from 15 U.S.C. $ 632. which requires Federal agencies to obtain SBA approval before 
adopting small business size standards). 

150 See *’700 MHz Guard Bands Auction Closes: Winning Bidders Announced.’* Public Xotice. 15 FCC Red 18026 
(2000). 

151 See *‘700 Mil/ Guard Bands Auction Closes: Winning Bidders Announced/* Public Xotice, 16 FCC Red 4590 
(W I B 2001). 

152 47 C.F.R. $§ 90.810, 90.814(b). 90.912. 

; 47 C.F.R. $$ 90.810. 90.814(b). 90.912. 

154 See Alvarez Letter 1999. 

I5 * See 900 MHz Specialized Mobile Radio Service Spectrum Auction Closes: Winning Bidders Announced,*' 

Public Xotice. 19 I CC Red. 3921 (W I B 2004). 

’* 6 See '’Correction to Public Notice DA 96-586 *FCC Announces Winning Bidders in the Auction of 1020 Licenses 
to Provide 900 MHz SMR in Major Trading Areas/” Public Xotice. 18 I CC Red 18367 (W I B 19%). 
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status won five licenses. 157 

39. The auction of the 1,053 800 MHz SMR licenses for the General Category 
channels was conducted in 2000. Eleven bidders who won 108 licenses for the General Category 
channels in the 800 MHz SMR band qualified as small or very small businesses. I>s In an auction 
completed in 2000, a total of 2.800 Economic Area licenses in the lower 80 channels of the 800 MHz 
SMR service were awarded. 15 ' 7 Of the 22 winning bidders. 19 claimed small or very small business status 
and won 129 licenses. Thus, combining all four auctions, 41 winning bidders for geographic licenses in 
the 800 MHz SMR band claimed to be small businesses. 

40. In addition, there are numerous incumbent site-by-site SMR licensees and licensees 
with extended implementation authorizations in the 800 and 900 MHz bands. We do not know how many 
firms provide 800 MHz or 900 MHz geographic area SMR pursuant to extended implementation 
authorizations, nor how many of these providers have annual revenues not exceeding $15 million. One 
firm has over $15 million in revenues. In addition, we do not know how many of these firms have 1500 
or fewer employees. 160 We assume, for purposes of this analysis, that all of the remaining existing 
extended implementation authorizations are held by small entities, as that small business size standard is 
approved by the SB A. 

41. 220 MHz Radio Service - Phase I Licensees. The 220 MHz service has both 
Phase I and Phase II licenses. Phase I licensing was conducted by lotteries in 1992 and 1993. There are 
approximately 1.515 such non-nation wide licensees and four nationwide licensees currently authorized to 
operate in the 220 MHz band. The Commission has not developed a small business size standard for 
small entities specifically applicable to such incumbent 220 MHz Phase I licensees. To estimate the 
number of such licensees that are small businesses, the Commission applies the small business size 
standard under the SB A rules applicable. The SB A has deemed a wireless business to be small if it has 
1.500 or fewer employees. 16 ’ For this service, the SBA uses the category of Wireless 
Telecommunications Carriers (except Satellite). Census data for 2007, which supersede data contained in 
the 2002 Census, show that there were 1,383 firms that operated that year. 1 " 2 Of those 1.383. 1,368 had 
fewer than 100 employees, and 15 firms had more than 100 employees. Thus tinder this category and the 
associated small business size standard, the majority of firms can be considered small. 

42. 220 MHz Radio Service - Phase II Licensees. The 220 MHz serv ice has both 
Phase I and Phase II licenses. The Phase II 220 MHz service licenses are assigned by auction, where 
mutually exclusive applications are accepted. In the 220 MHz Third Report and Order, the Commission 
adopted a small business size standard for defining “small" and "very' small’' businesses for purposes of 


157 See “Multi-Radio Service Auction Closes," Public Suttee, 17 FCC Red 1446 (WTB 2002). 

,ss See "800 Mil/ Specialized Mobile Radio (SMR) Service General Category (851-854 Mil/.) and Upper Band 
(861-865 MHz) Auction Closes: Winning Bidders Announced.’' Public Sutice. 15 FCC Red 17162 (2000). 

150 See, "800 MHz SMR Service L ower 80 Channels Auction Closes: Winning Bidders Announced." Public Sutice, 
16 FCC Red 1736(2000). 

{U ' See generally 13 C.F.R. $ 121.201, NAICS code 517210. 

im c.F.R. $ 121.201. NAICS code 517210 (2007 NAICS). The now-superseded, pre-2007 C.F.R. citations were 
13 C.F.R. § 121.201. NAICS codes 517211 and 517212 (referring to the 2002 NAICS). 

!6_ U S. Census Bureau. 2007 Economic Census. Sector 51. 2007 NAICS code 517210 (rel. Oct. 20. 2009). 
http://laclfinder.census.gov servlet IBQl ableMim y&-geoJd &-fds_nnme FC0700AI&-_skip 70Q&- 
ds_name=EC0751 SSSZ5&-Jang=cn. 
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determining their eligibility for special provisions such as bidding credits. 161 This small business standard 
indicates that a “small business'* is an entity that, together with its affiliates and controlling principals, has 
average gross revenues not exceeding $15 million for the preceding three years. 164 A “very' small 
business" is defined as an entity that, together with its affiliates and controlling principals, has average 
gross revenues that do not exceed S3 million for the preceding three years. 165 The SBA has approved 
these small size standards. 160 Auctions of Phase II licenses commenced on and closed in 1998. 167 In the 
first auction. 908 licenses were auctioned in three different-sized geographic areas: three nationwide 
licenses. 30 Regional Economic Area Group (EAG) Licenses, and 875 Economic Area (EA) Licenses. Of 
the 908 licenses auctioned. 693 were sold. 108 Thirty-nine small businesses won 373 licenses in the first 
220 MHz auction. A second auction included 225 licenses: 216 EA licenses and 9 EAG licenses. 

Fourteen companies claiming small business status vvon 158 licenses.' 0 ' A third auction included four 
licenses: 2 BEA licenses and 2 EAG licenses in the 220 MHz Service. No small or very small business 
won any of these licenses. 1 0 In 2007, the Commission conducted a fourth auction of the 220 MHz 
licenses, designated as Auction 72. l?l Auction 72. which offered 94 Phase II 220 MHz Service licenses, 
concluded in 2007. 72 In this auction, five winning bidders vvon a total of 76 licenses. Two winning 
bidders identified themselves as very small businesses won 56 of the 76 licenses. One of the winning 
bidders that identified themselves as a small business won 5 of the 76 licenses won. 

43. Private Land Mobile Radio (“PLMR”). PLMR systems serve an essential role in 
a range of industrial, business, land transportation, and public safety activities. These radios are used by 
companies of all sizes operating in all U.S. business categories, and are often used in support of the 
licensee's primary' (non-telecommunications) business operations. For the purpose of determining 
whether a licensee of a PLMR system is a small business as defined by the SBA. we use the broad census 
category’. Wireless Telecommunications Carriers (except Satellite). This definition provides that a small 
entity is any such entity employing no more than 1,5()0 persons. 173 The Commission does not require 
PLMR licensees to disclose information about number of employees, so the Commission does not have 


103 Amendment of Part 90 of the Commission s Rules to Provide For the Cse of the 220-222 MHz Rand by the 
Private Land Mobile Radio Service , Third Report and Order. 12 FCC Red 10943. 11068-70 rf 291-295 (1997). 

104 Id. at 11068 f 291. 

165 Id. 

166 See Letter to Daniel Phythyon. Chief, Wireless Telecommunications Bureau. Federal Communications 
Commission, from Aida Alvarez. Administrator. Small Business Administration, dated January 6. 1998 {Alvarez to 
Phythyon Letter 199S). 

167 See generally 220 MHz Sendee Auction Closes , Public Notice. 14 FCC Red 605 (WTB 1998). 

Ib * See FCC Announces h is Prepared to (iron/ 65-1 Phase II 250 MHz Licenses After Final Payment is Made. 

Public Notice. 14 KCC Red 1085 (WTB 1909). 

109 See Phase II220 MIIz Service Spectrum Auction Closes. Public Notice. 14 FCC Red 11218 (WTB 1999). 

17u See Multi-Radio Service Auction Closes. Public Notice. 17 FCC’ Red 1446 (WTB 2002). 

|7 ‘ See ‘Auction of Phase II 220 MHz Service Spectrum Scheduled for June 20, 2007. Notice and Filing 
Requirements, Minimum Opening Bids. Upfront Pa>ments and Other Procedures for Auclion 72. Public \ofice, 22 
FCC Red 3404 (2007). 

See Auction of Phase II220 MHz Service Spectrum Licenses (loses. Winning Bidders Announced for Auction 72. 
Down Payments due July IS, 200 7 . FCC Forms 601 and 602 due July IS, 200 7 . Final Payments due August /. 

2007. Ten-Day Petition to Deny Periml. Public Notice. 22 F'CC Red 11573 (2007). 

,7 \SVe 13C.F.R. S 121.201. NAICS code 517210. 
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information that could be used to determine how many PLMR licensees constitute small entities under 
this definition. We note that PLMR licensees generally use the licensed facilities in support of other 
business activities, and therefore, it would also be helpful to assess PLMR licensees under the standards 
applied to the particular industry subsector to which the licensee belongs. 174 

44. As of March 2010, there were 424,162 PLMR licensees operating 921,909 
transmitters in the PLMR bands below 512 MHz. We note that any entity engaged in a commercial 
activity is eligible to hold a PLMR license, and that any revised rules in this context could therefore 
potentially impact small entities covering a great variety of industries. 

45. Fixed Microwave Services. Microwave sendees include common carrier, 175 
private-operational fixed. 17 ' 5 and broadcast auxiliary radio services.' 7/ They also include the Local 
Multipoint Distribution Serv ice (‘“LMDS’"), 1 * the Digital Electronic Message Service (“DEMS”), 170 and 
the 24 GHz Service,' 80 where licensees can choose between common carrier and non-common carrier 
status. 181 The Commission has not yet defined a small business with respect to microwave services. For 
purposes of this 1RFA, the Commission will use the SBA's definition applicable to Wireless 
Telecommunications Carriers (except satellite)— le.. an entity with no more than 1,500 persons is 
considered small. 182 For the category of Wireless Telecommunications Carriers (except Satellite), Census 
data for 2007 shows that there were 1,383 firms that operated that year. 183 Of those 1.383. 1,368 had 
fewer than 100 employees, and 15 firms had more than 100 employees. Thus under this category and the 
associated small business size standard, the majority* of firms can be considered small. The Commission 
notes that the number of firms does not necessarily track the number of licensees. The Commission 
estimates that v irtually all of the Fixed Microwave licensees (excluding broadcast auxiliary licensees) 
would qualify as small entities under the SBA definition. 

46. 39 GHz Service. The Commission adopted small business size standards for 39 
GHz licenses. A “small business” is defined as an entity that, together with its affiliates and controlling 
principals, has average gross revenues not exceeding $40 million in the preceding three years. 184 A “very 

174 See generally 13 C.F.R. $ 121.201. 

I7> See 47 C.F.R. Part 101, Subparts C and 1. 

! ° Sec id. Subparts C and H. 

17 Auxiliary Microwave Serv ice is governed by Part 74 of Title 47 of the Commission's Rules. See 47 C.F.R. Part 
74. Available to licensees of broadcast stations and to broadcast and cable network entities, broadcast auxiliary 
microwave stations are used for relaying broadcast television signals from the studio to the transmitter, or between 
two points such as a main studio and an auxiliary studio. The service also includes mobile TV pickups, which relay 
signals from a remote location back to tile studio. 

1 8 See 47 C.F.R. Part 101. Subpart L. 

,7V See id. Subpart G. 

iso c . , 

See id. 

!8i See 47 C.F.R. 101.533, 101.1017. 

182 13 C.F.R. § 121.201. NAICS code 517210. 

181 U.S. Census Bureau. 2007 Economic Census, Sector 51. 2007 NAICS code 517210 (rcl. Oct. 20. 200V), 
hnpMactfinder.census.gov/servlct/lBQTable?_bm=y&-geo_id=&-lds_nanie=EC0700Al&-_skip=700&- 
ds name FC0751 SSS/5&-_lang en. 

184 See Amendment of the Commission s Rules Regarding the 37.0-3S 6 GHz and 3S.6--ff).0 GHz Rands. IT Docket 
No. 95-183. Report and Order. 12 FCC Red 18600 (1097). 
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small business” is defined as an entity that, together with its affiliates and controlling principals, has 
average gross revenues of not more than $15 million for the preceding three years. 185 The SBA has 
approved these small business size standards. 181 ' In 2000, the Commission conducted an auction of 2,173 
39 GHz licenses. A total of 18 bidders who claimed small or very small business status won 849 licenses. 

47. Local Multipoint Distribution Service. Local Multipoint Distribution Serv ice 
(“LMDS”) is a fixed broadband point-to-multipoint microwave service that provides for two-way video 
telecommunications. 187 The Commission established a small business size standard for LMDS licenses as 
an entity that has average gross revenues of less than $40 million in the three previous years. ,ss An 
additional small business size standard for “very small business” was added as an entity' that, together 
with its affiliates, has average gross revenues of not more than $15 million for the preceding three 
years. 180 The SBA has approved these small business size standards in the context of LMDS auctions. 100 
There were 93 winning bidders that qualified as small entities in the LMDS auctions. A total of 93 small 
and very small business bidders won approximately 277 A Block licenses and 387 B Block licenses. In 
1999. the Commission re-auctioned 161 licenses: there were 32 small and very small businesses winning 
that won 119 licenses. 

48. 218-219 MHz Serv ice. The first auction of 218-219 MHz Service (previously 
referred to as the Interactive and Video Data Service or 1VDS) licenses resulted in 170 entities w inning 
licenses for 594 Metropolitan Statistical Areas (“MSAs”). 101 Of the 594 licenses. 557 were won by 167 
entities qualifying as a small business. For that auction, the Commission defined a small business as an 
entity that, together with its affiliates, has no more than a $6 million net worth and, after federal income 
taxes (excluding any carry over losses), has no more than $2 million in annual profits each year for the 
previous two years. 102 In the 218-219 MHz Report and Order and Memorandum Opinion and Order , the 
Commission revised its small business size standards for the 218-219 MHz Serv ice and defined a small 
business as an entity that, together with its affiliates and persons or entities that hold interests in such an 
entity and their affiliates, has average annual gross revenues not exceeding SI 5 million for the preceding 
three years. 10 ’ The Commission defined a “very small business” as an entity that, together w ith its 
affiliates and persons or entities that hold interests in such an entity and its affiliates, has average annual 


,S5 Id. 

186 See Letter from Aida Alvarez. Administrator, SBA, to Kathleen O’Brien Mam. Chief. Auctions and Industry 
Analysis Division. WTB, FCC (Feb. 4. 1998); see Letter from Hector Barreto, Administrator. SBA. to Margaret 
Wiener. Chief, Auctions and Industry Analysis Division. WTB, FCC (Jan. 18. 2002). 

187 See Rulemaking to Amend Parts /, 2, 21. 25. ol the Commission's Rules to Redesignate t he 2Z5-29 5 
GHz Frequence Band \ Reallocate the 29.5-20.5 Frequency Band, to Establish Rules and Policies for 
Local Multipoint Distribution Service and for Fixed Satellite Services. CC Docket No. 92-297, Second 
Report and Order. Order on Reconsideration, and Fifth Notice of Proposed Rule Making. 12 FCC Red 
12545. 12689-90 , para. 348 (1997) ("LMDS Second Report and Order"). 

188 See LMDS Sec ond Report and Order. 12 FCC Red at 12689-90, para. 348 . 

180 See id. 

100 See Alvarez to Phythvon Letter 1998. 

101 See ” Interactive V ideo and Data Service (IV DS) Applications Accepted for f iling.'' Public Notice. 9 FCC Red 
6227(1994). 

1/2 Implementation of Section 309ij) oj the Communications Act - Competitive Bidding , Fourth Report and Order. 9 
FCC Red 2330 (1994). 

1 n Amendment of Part 95 oj the Commission s Rules to Provide Regulatory Hexihility in the 218-219 MHz Service , 
Report and Order and Memorandum Opinion and Order. 15 FCC Red 1497 (1999). 
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gross revenues not exceeding S3 million for the preceding three years. Iv4 The SBA has approved these 
definitions. 10 " 

49. Location and Monitoring Service (“LMS”). Multilateration LMS systems use 
non-voice radio techniques to determine the location and status of mobile radio units. For auctions of 
LMS licenses, the Commission has defined a “small business’' as an entity that, together with controlling 
interests and affiliates, has average annual gross revenues for the preceding three years not exceeding $15 
million. 1 '*' A “very small business” is defined as an entity that, together with controlling interests and 
affiliates, has average annual gross revenues for the preceding three years not exceeding $3 million. 197 
These definitions have been approved by the SBA.' 1 * An auction of LMS licenses was conducted in 
1999. Of the 528 licenses auctioned, 289 licenses were sold to four small businesses. 

50. Rural Radiotelephone Service. The Commission has not adopted a size standard 
for small businesses specific to the Rural Radiotelephone Service. 1 ™ A significant subset of the Rural 
Radiotelephone Serv ice is the Basic Exchange Telephone Radio System (“BETRS"). 200 For purposes of 
its analysis of the Rural Radiotelephone Service, the Commission uses the SBA small business size 
standard for the category* Wireless Telecommunications Carriers (except satellite),” which is 1,500 or 
fewer employees. 201 Census data for 2007 shows that there were 1,383 firms that operated that year. 202 
Of those 1,383, 1,368 had fewer than 100 employees, and 15 firms had more than 100 employees. Thus 
under this category and the associated small business size standard, the majority of firms in the Rural 
Radiotelephone Service can be considered small. 

51. Air-Ground Radiotelephone Service. 20 ’ The Commission has previously used 
the SBA’s small business definition applicable to Wireless Telecommunications Carriers (except 
Satellite), i.e., an entity employ ing no more than 1,500 persons. 204 There are approximately 100 licensees 
in the Air-Ground Radiotelephone Service, and under that definition, we estimate that almost all of them 
qualify as small entities under the SBA definition. For purposes of assigning Air-Ground Radiotelephone 
Service licenses through competitive bidding, the Commission has defined “small business” as an entity* 
that, together with controlling interests and affiliates, has average annual gross revenues for the preceding 


l o See Alvarez to Phythyon Letter 1998. 

Amendment of Part 90 of the Commission's Rules to Adopt Regulations for Automatic Vehicle Monitoring 
Systems . Second Report and Order. 13 ICC Red 15182. 15192. f 20 (1998) {"Automatic Vehicle Monitoring 
Systems Second Report and Order"): see also 47 C.F.R. § 90.1103. 

107 Automatic Vehicle Monitoring S\ stems Second Report and Order. 13 FCC Red at 15192. para. 20: see also 47 
C.F.R. $90.1103. 

,OR See Alvarez Letter 1998. 

,0 ° The service is defined in section 22.99 of the Commission’s Rules, 47 C.F.R. $ 22.99. 

HI! IRS is defined in seciions 22.757 and 22.759 of the Commission’s Rules. 47 C.F.R. $$ 22.757 and 22.759. 
201 13 C.F.R. $ 121.201. NAICS code 517210. 

U.S. Census Bureau. 2007 Economic Census. Sector 51. 2007 NAICS code 517210 (rel. Oct. 20. 2009). 
http://factfinder.census.gov/servlel/IBQ'rable?_bm y&-geo id &-fds_name : EC0700Al«fc-_skip 700&- 
ds_nainc=EC0751 SSSZ5&-_lang=en. 

~ 0% The serv ice is defined in § 22.99 of the Commission’s Rules. 47 C.F.R. $ 22.99. 

2,M 13 C.F.R. § 121.201. NAICS codes 517210. 
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three years not exceeding S40 million. 205 A “very small business'’ is defined as an entity that, together 
with controlling interests and affiliates, has average annual gross revenues for the preceding three years 
not exceeding SI5 million. 20 *' These definitions were approved by the SBA. 207 In 2006, the Commission 
completed an auction of nationwide commercial Air-Ground Radiotelephone Serv ice licenses in the 800 
MHz band (Auction 65). The auction closed with two winning bidders winning two Air-Ground 
Radiotelephone Services licenses. Neither of the w inning bidders claimed small business status. 

52. Aviation and Marine Radio Services. Small businesses in the aviation and 
marine radio services use a very high frequency (“VHF”) marine or aircraft radio and, as appropriate, an 
emergency position-indicating radio beacon (and/or radar) or an emergency locator transmitter. The 
Commission has not developed a small business size standard specifically applicable to these small 
businesses. For purposes of this analysis, the Commission uses the SBA small business size standard for 
the category' Wireless Telecommunications Carriers (except satellite),” w hich is 1,500 or fewer 
employees. 208 Census data for 2007 shows that there were 1.383 firms that operated that year/ 0 * Of those 
1,383, 1,368 had fewer than 100 employees, and 15 firms had more than 100 employees. Thus under this 
category and the associated small business size standard, the majority 7 of firms can be considered small. 

53. Offshore Radiotelephone Service. This service operates on several UHF 
television broadcast channels that are not used for television broadcasting in the coastal areas of states 
bordering the Gulf of Mexico. 210 There are presently approximately 55 licensees in this serv ice. The 
Commission is unable to estimate at this time the number of licensees that would qualify as small under 
the SBA’s small business size standard for the category of Wireless Telecommunications Carriers 
(except Satellite). Under that standard. 211 Under that SBA small business size standard, a business is 
small if it has 1,500 or fewer employees. 2 ’ 2 Census data for 2007 shows that there were 1,383 firms that 
operated that year." 11 Of those 1.383. 1,368 had fewer than 100 employees, and 15 Finns had more than 
100 employees. Thus under this category and the associated small business size standard, the majority of 
firms can be considered small. 


24 5 Amendment oj Part 22 of the Commission's Rules to Benefit (he Consumers of Air-Ground Telecommunications 
Services, Biennial Regulatory Review - Amendment of Parts l, 22, and 90 of the Commission s Rules. Amendment 
of Parts I and 22 of the Commission s Rules to Adopt Cornel Hive Bidding Rules for Commercial and General 
Aviation Air-Ground Radiotelephone Service , WT Docket Nos. 03-103 and 05-42. Order on Reconsideration and 
Report and Order. 20 FCC Red 19663. c 5 28-42 (2005). 

20t> Id. 

20 See Letter from Hector V. Barreto. Administrator. SBA. to Gary I). Michaels. Deputy Chief. Auctions and 
Spectrum Access Division. WTB, FCC (Sept. 19. 2005). 

13C.F.R. § 121.201. NAICS code 517210. 

2,N U.S. Census Bureau. 2007 Economic Census. Sector 51. 2007 NAICS code 517210 (rcl. Oct. 20. 20(H)). 
hltp:4 / factfinder.census.gov/servleL / lBQ I able? bm=y&-geo id=A-fds name=LC070OA |&- skip=700&- 
ds_namc-KC0751 SSS/5&-_lane en. 

' l ° This serv ice is governed by Subpart I of Part 22 of the Commission s Rules. See 47 C.F.R. §§ 22.1001-22.1037. 

13 C.F.R. 5 121.201. NAICS code 517210. 

- 1 - hi 

U.S. Census Bureau. 2007 Economic Census. Sector 51. 2007 NAICS code 517210 (rcl. Oct. 20. 2009), 
http://factfinder.ccnsus.gov7scr\'lct/lBQTahle?_bm=y&-gco_id=&-fds_nanic^t*C070()AI&-_skip=700&- 
ds _name=EC0751 SSSX5&-Jang-en. 
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54. Multiple Address Systems (“MAS”). Entities using MAS spectrum, in general, 
fall into two categories: (1) those using the spectrum for profit-based uses, and (2) those using the 
spectrum for private internal uses. The Commission defines a small business for MAS licenses as an 
entity that has average gross revenues of less than SI 5 million in the preceding three years/' 4 A very 
small business is defined as an entity that, together with its affiliates, has average gross revenues of not 
more than $3 million for the preceding three years. 215 The SBA has approved these definitions. 21 *' The 
majority' of these entities will most likely be licensed in bands where the Commission has implemented a 
geographic area licensing approach that would require the use of competitive bidding procedures to 
resolve mutually exclusive applications. The Commission's licensing database indicates that, as of March 
5, 2010. there were over 11,500 MAS station authorizations. In 2001, an auction of 5.104 MAS licenses 
in 176 EAs was conducted. 217 Seven winning bidders claimed status as small or very small businesses 
and won 6! I licenses. In 2005, the Commission completed an auction (Auction 59) of 4,226 MAS 
licenses in the Fixed Microwave Services from the 928/959 and 932/941 MHz bands. Twenty-six 
winning bidders won a total of 2,323 licenses. Of the 26 winning bidders in this auction, five claimed 
small business status and won 1.891 licenses. 

55. With respect to entities that use, or seek to use. MAS spectrum to accommodate 
internal communications needs, we note that MAS serves an essential role in a range of industrial, safety , 
business, and land transportation activities. MAS radios are used by companies of all sizes, operating in 
virtually all U.S. business categories, and by all types of public safety entities. For the majority of private 
internal users, the small business size standard developed by the SBA would be more appropriate. The 
applicable size standard in this instance appears to be that of Wireless Telecommunications Carriers 
(except Satellite). This definition provides that a small entity is any such entity employing no more than 
1,500 persons. 218 The Commission's licensing database indicates that, as of January 20, 1999, of the 
8,670 total MAS station authorizations. 8,410 authorizations were for private radio serv ice, and of these, 
1,433 were for private land mobile radio service. 

56. 1.4 GHz Band Licensees. The Commission conducted an auction of 64 1.4 GHz 
band licenses in the paired 1392-1395 MHz and 1432-1435 MHz bands, and in the unpaired 1390-1392 
MHz band in 2007. 2,0 For these licenses, the Commission defined '‘small business’' as an entity that, 
together with its affiliates and controlling interests, had average gross revenues not exceeding $40 million 
for the preceding three years, and a ‘'very small business’* as an entity that, together with its affiliates and 
controlling interests, has had average annual gross revenues not exceeding $15 million for the preceding 
three years. 2 ' 0 Neither of the two winning bidders claimed small business status. 221 

57. Incumbent 24 GHz Licensees. This analysis may affect incumbent licensees who 


2IJ .SV<? Amendment of the Commission’s Rules Regarding Multiple Address Systems , Report and Order. 15 ICC Red 
11956, 12008. ? 123 (2000). 

2 "ht. 

Ui See Alvarez l etter 1999. 

' l See "Multiple Address Systems Spectrum Auction Closes Public Notice, 16 FCC Red 2101 I (2001). 

2,8 See 13 C.F.R. § 121.201. NAICS code 517210. 

See "Auction of 1.4 GHz Band Licenses Scheduled for February 7, 200 7.” Public Notice. 21 FCC Red 12393 
(WiB 2006): "Auction of 1.4 GHz Band Licenses (loses; Winning Bidi/ers Announced for Auction So. 69. ' Public 
Notice. 22 FCC Red 4714 (2007) (“ Auction So. 69 (losing PS"). 

Auction So 69 Closing PS. Attachment C. 

‘ t21 See Auction So 69 Closing PS. 
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were relocated to the 24 GHz band from the 18 GHz band, and applicants who w ish to provide services in 
the 24 GHz band. For this service, the Commission uses the SB A small business size standard for the 
category “Wireless Telecommunications Carriers (except satellite).’' which is 1.500 or fewer 
employees. 222 To gauge small business prevalence for these cable services we must, however, use the 
most current census data. Census data for 2007 shows that there were 1,383 firms that operated that 
year. 223 Of those 1.383, 1,368 had fewer than 100 employees, and 15 firms had more than 100 
employees. Thus under this category and the associated small business size standard, the majority of 
firms can be considered small. The Commission notes that the Census' use of the classifications “firms'’ 
does not track the number of “licenses”. The Commission believes that there are only two licensees in the 
24 GHz band that were relocated from the 18 GHz band, Teligent 224 and TRW, Inc. It is our 
understanding that Teligent and its related companies have less than 1,500 employees, though this may- 
change in the future. TRW is not a small entity . Thus, only one incumbent licensee in the 24 GHz band 
is a small business entity. 

58. Future 24 GHz Licensees. With respect to new applicants for licenses in the 

24 GHz band, for the purpose of determining eligibility for bidding credits, the Commission established 
three small business definitions. An “entrepreneur” is defined as an entity that, together with controlling 
interests and affiliates, has average annual gross revenues for the three preceding years not exceeding $40 
million. 22 ’ A “small business” is defined as an entity that, together with controlling interests and 
affiliates, has average annual gross revenues for the three preceding years not exceeding $15 million. 226 
A “very small business” in the 24 GHz band is defined as an entity that, together with controlling interests 
and affiliates, has average gross revenues not exceeding $3 million for the preceding three years. 22 ' The 
SBA has approved these small business size standards/ 2 * In a 2004 auction of 24 GHz licenses, three 
winning bidders won seven licenses. 22 * Two of the winning bidders were very small businesses that w on 
five licenses. 

59. Broadband Radio Service and Educational Broadband Service. Broadband 
Radio Serv ice systems, previously referred to as Multipoint Distribution Service (“MDS”) and 
Multichannel Multipoint Distribution Service (“MMDS”) systems, and “wireless cable,” transmit video 


222 13 C.F.R. § 121.201. NAICS code 517210. 

223 U.S. Census Bureau. 2007 Economic Census. Sector 51. 2007 NAICS code 517210 (rel. Oct. 20. 2009). 
hltp://factfmder. census.gov/servlet4BQTable? hm=y&-geo_jd=&-fds iuime=KC0700A l&- skip=700&- 
ds namc=EC0751 SSSZ5&-_lang=en. 

2-4 Teligent acquired the OEMS licenses of FirstMark, the only licensee other than TRW in the 24 GHz band whose 
license has been modified to require relocation to the 24 GHz band. 

22? Amendments to Parts /. 2. 8~ am! 101 of the Commission's Rules To License Fixed Services at 24 GHz. Report 
and Oder. 15 FCC Red 16034, 16907 % 77(2000) {"24 GHz Report and Order")', see also 47 C.F.R. 

§ 101.538(a)(3). 

126 24 GHz Report and Order. 15 I CC Red at 16967 «j 77 : see also 47 C.F.R. § 101.538(a)(2). 

" 7 24 GHz Report and Order. 15 FCC Red at 16967 5 77: see also 47 C.F.R. § 10l.538(a)( l). 

2 See Letter to Margaret W. Wiener. Deputy Chief, Auctions and Industry Analysis Division. Wireless 
Telecommunications Bureau. FCC, from Gary M. Jackson. Assistant Administrator. SBA (July 28. 2000). 

'“ 9 Auction of 24 GHz Service Spectrum Auction (loses. Winning Bidders Announced for Auction 56, Dow n 
Payments Due August 16. 2004. Final Payments Due August 30, 20U4. Ten-Day Petition to Deny Period. Public 
Notice. 19 FCC Red 14738 (2004). 
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programming to subscribers and provide two-way high speed data operations using the microwave 
frequencies of the Broadband Radio Service (“BRS") and Educational Broadband Service (“EBS M ) 
(previously referred to as the Instructional Television Fixed Service (*‘ITFS’*). :3u In connection with the 
1996 BRS auction, the Commission established a small business size standard as an entity that had annual 
average gross revenues of no more than S40 million in the previous three years. 231 The BRS auctions 
resulted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas (“BTAs’'). 
Of the 67 auction winners, 61 met the definition of a small business. BRS also includes licensees of 
stations authorized prior to the auction. At this time, we estimate that of the 61 small business BRS 
auction winners. 48 remain small business licensees. In addition to the 48 small businesses that hold 
BTA authorizations, there are approximately 392 incumbent BRS licensees that are considered small 
entities. 212 After adding the number of small business auction licensees to the number of incumbent 
licensees not already counted, we find that there are currently approximately 440 BRS licensees that are 
defined as small businesses under cither the SBA or the Commission’s rules. In 2009, the Commission 
conducted Auction 86. the sale of 78 licenses in the BRS areas. 233 The Commission offered three levels 
of bidding credits: (i) a bidder with attributed average annual gross revenues that exceed Si 5 million and 
do not exceed $40 million for the preceding three years (small business) will receive a 15 percent 
discount on its w inning bid; (ii) a bidder with attributed average annual gross revenues that exceed S3 
million and do not exceed SI5 million for the preceding three years (very small business) will receive a 
25 percent discount on its winning bid; and (iii) a bidder with attributed average annual gross revenues 
that do not exceed S3 million for the preceding three years (entrepreneur) will receive a 35 percent 
discount on its winning bid. 2 ’ 4 Auction 86 concluded in 2009 w ith the sale of 61 licenses. 235 Of the ten 
winning bidders, two bidders that claimed small business status won 4 licenses; one bidder that claimed 
very small business status won three licenses; and two bidders that claimed entrepreneur status won six 
licenses. 


60. In addition, the SBA’s Cable Television Distribution Services small business size 
standard is applicable to EBS. There are presently 2.032 EBS licensees. All but 100 of these licenses are 
held by educational institutions. Educational institutions are included in this analysis as small entities. 236 
Thus, we estimate that at least 1,932 licensees are small businesses. Since 2007, Cable Television 


" 3u A me mime nt of Parts 21 and 74 of the Commissions Rules with Regard to Piling Procedures in the Multipoint 
Distribution Senice and in the Instructional Television fixed Service and Implementation of Section 309(f) of the 
Communications Act—Competitive Bidding. MM Docket No. 94-131, PP Docket No. 93-253, Report and Order, 10 
FCC Red 9589. 9593 7 (I995). 

231 47 C.F.R. § 21.961(b)(1). 

' " 47 U.S.C. $ 309(j). Hundreds of stations were licensed to incumbent MDS licensees prior to implementation of 
Section 309(j) of the Communications Act of 1934. 47 U.S.C. $ 309(j). For these pre-auction licenses, the 
applicable standard is SBA's small business size standard of 1500 or fewer employees. 

" 13 Auction of Broadband Radio Sennce fBRSl Licenses. Scheduled for October 27. 2009. Xotice and Piling 
Requirements. Minimum Opening Bids. I pfront Payments, and Other Procedures for Auction 86. Public Notice, 24 
FCC Red 8277 (2009). 

• J4 Id. at X2%. 

Auction of Broadband Radio Senice Licenses Closes. Winning Bidders Announced for Auction 86. Down 
Payments Due Savemher 23. 2()09, Pinal Payments Due December 8. 2009, Ten-Day Petition to Deny Period. 
Public Notice. 24 FCC Red 13572 (2009). 

i36 I he term ‘‘small entity" within SBREFA applies to small organizations fnonprofits) and 1o small governmental 
jurisdictions (cities, counties, towns, townships, villages, school districts, and special districts with populations of 
less than 50.000). 5 U.S.C. $$ 601(4) (6). We do not collect annual revenue data on EBS licensees. 
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Distribution Services have been defined within the broad economic census category of Wired 
Telecommunications Carriers: that category is defined as follows: “This industry comprises 
establishments primarily engaged in operating and/or providing access to transmission facilities and 
infrastructure that they own and/or lease for the transmission of voice, data, text, sound, and video using 
wired telecommunications networks. Transmission facilities may be based on a single technology' or a 
combination of technologies." 247 For these serv ices, the Commission uses the SBA small business size 
standard for the category “Wireless Telecommunications Carriers (except satellite)/’ which is 1,500 or 
fewer employees. 24 * To gauge small business prevalence for these cable services we must, however, use 
the most current census data. According to Census Bureau data for 2007, there were a total of 955 firms 
in this prev ious category that operated for the entire year. 234 ’ Of this total. 939 firms employed 999 or 
fewer employees, and 16 firms employed 1,000 employ ees or more. 244 ' Thus, the majority of these firms 
can be considered small. 

61. Television Broadcasting. This Economic Census category “comprises 
establishments primarily engaged in broadcasting images together with sound. These establishments 
operate television broadcasting studios and facilities for the programming and transmission of programs 
to the public/’ 241 The SBA has created the following small business size standard for Television 
Broadcasting firms: those having $14 million or less in annual receipts/’ 2 The Commission has 
estimated the number of licensed commercial television stations to be 1.387. 24 ’ In addition, according to 
Commission staff review of the B1A Advisory Services, LLC’s Media Access Pro Television Database on 
March 28, 2012, about 950 of an estimated 1,300 commercial television stations (or approximately 73 
percent) had revenues of S14 million or less. 244 We therefore estimate that the majority of commercial 
television broadcasters are small entities. 

62. We note, however, that in assessing whether a business concern qualifies as small 
under the above definition, business (control) affiliations^ 45 must be included. Our estimate, therefore, 
likely overstates the number of small entities that might be affected by our action because the revenue 
figure on which it is based does not include or aggregate revenues from affiliated companies. In addition, 
an element of the definition of “small business 1 ' is that the entity not be dominant in its field of operation. 
We are unable at this time to define or quantify the criteria that would establish whether a specific 
television station is dominant in its field of operation. Accordingly, the estimate of small businesses to 
which rules may apply does not exclude any telev ision station from the definition of a small business on 


217 U.S. Census Bureau. 2007 NAICS Definitions. 517110 Wired Telecommunications Carriers, (partial definition), 
www census.gov/naics/2007/def / ND517110.HTM#N517110. 

I3C.F.R. § 121.201. NAICS code 517210. 

U.S. Census Bureau. 2007 Economic Census. Subject Series: Information, fable 5. Employment Si/.e of Firms 
for the l 'nited States: 2007, NAICS code 5171102 (issued November 2010). 

240 id. 

241 U.S. Census Bureau. 2007 NAICS Definitions. "515120 Television Broadcasting" (partial definition): 

Imp: \vw w .census,iiov/naics 2<K)7 def/ND515120.11 l’V1flN51 5 120 . 

242 1 3 C f.lC § 121.201. NAICS code 515120 (updated for inflation in 2010). 

See FCC Sews Release. "Broadcast Station Totuls as of December 31. 2011." dated January 6. 2012: 
http:/ 4iraunfoss.fcc.gov'/cdocs public jttachmatchDOC-311837A1 .pdf. 

i44 We recognize that BlA's estimate differs slightly from the I CC tola! given supra. 

: ’ |f “[Business concerns} are affiliates of each other when one concern controls or has the power to control the other 
or a third party or panics controls or has to power to control both.'* 13 C.E.R. $ 21.103(a)( I). 
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this basis and is therefore possibly over-inclusive to that extent. 

63. In addition, the Commission has estimated the number of licensed noncommercial 
educational (NCH) television stations to be 396. 24 ° These stations are non-profit, and therefore 
considered to be small entities. 247 

64. In addition, there are also 2,528 low power television stations, including Class A 
stations (LPTV)/ 4S Given the nature of these services, we will presume that all LPTV licensees qualify 
as small entities under the above SBA small business size standard. 

65. Radio Broadcasting. This Fxonomic Census category ‘"comprises establishments 
primarily engaged in broadcasting aural programs by radio to the public. Programming may originate in 
their own studio, from an atTiliated network, or from external sources.*’ 244 The SBA has established a 
small business size standard for this category, which is: such firms having $7 million or less in annual 
receipts/™ According to Commission staff review of BIA Advisory- Services. LLC's Media Access Pro 
Radio Database on March 28. 2012, about 10,759 (97%) of 11,102 commercial radio stations had 
revenues of $7 million or less. Therefore, the majority' of such entities are small entities. 

66. We note, however, that in assessing whether a business concern qualifies as small 
under the above size standard, business affiliations must be included. 251 In addition, to be determined to 
be a “small business,*’ the entity may not be dominant in its field of operation. 252 We note that it is 
difficult at times to assess these criteria in the context of media entities, and our estimate of small 
businesses may therefore be over-inclusive. 

67. Auxiliary, Special Broadcast and Other Program Distribution Services. This 
service involves a variety of transmitters, generally used to relay broadcast programming to the public 
(through translator and booster stations) or within the program distribution chain (from a remote news 
gathering unit back to the station). The Commission has not developed a definition of small entities 
applicable to broadcast auxiliary licensees. The applicable definitions of small entities are those, noted 
previously, under the SBA rules applicable to radio broadcasting stations and television broadcasting 
stations. 257 


68. The Commission estimates that there are approximately 6,099 FM translators and 
boosters/ 5 * 1 I he Commission does not collect financial information on any broadcast facility, and the 

" t6 See FCC News Release. “Broadcast Station Totals as of December 31. 201 I/* dated January 6. 2012: 
hltp:•''.'transition.fce.gov/Dailv Rdcascs/Dailv Businos 2012 dhOI()6T)QC-31 1837A1 .pdf . 

247 See generally 5 C.S.C. 601(4). (6). 

See FCC News Release , "Broadcast Station Totals as of December 31, 2011.” dated January 6. 2012: 
http: tmnsilion.rce. 2 ov•'Daily Releases Daily Busincsv'2012 db0l06/DOC-3 11837A I .pdf . 

^ li.S. Census Bureau. 2007 NAICS Definitions. "515112 Radio Stations'*: 

Inin: uvvvv.census.eov/naics 2(>07'dcf ND515112.111 M&N5151 12 . 

13 C.F.R. tj 121.201. NAICS code 515112 (updated for inflation in 2010). 

:<l "Concerns and entities are affiliates of each other when one eontrols or has the power to control the other, or a 
third party or parties controls or has the power to control both. It does not matter whether control is exercised, so 
long as the power to control exists." 13 C.F.R. § 121.103{a)( I) (an SBA regulation). 

_5 ' 13 C.F.R. § 121.102(b) (an SBA regulation). 

2,3 13 C.F.R. 121.201. NAICS codes 515112 and 515120. 

See See h('(' Sews Release. "Uroadcast Station Totals as of December 31. 2011.“ dated January 6, 2012: 
http: transition.fcc.gov Daily Relea ses.Dail y Business -2012 db Ol 06 PPC-31 1 837A1 .pdf. 
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Department of Commerce does not collect financial information on these auxiliary broadcast facilities. 

We believe that most, if not all, of these auxiliary facilities could be classified as small businesses by 
themselves. We also recognize that most commercial translators and boosters are owned by a parent 
station which, in some cases, would be covered by the revenue definition of small business entity 
discussed above. These stations would likely have annual revenues that exceed the SBA maximum to be 
designated as a small business ($7.0 million for a radio station or $14.0 million for a TV station). 
Furthermore, they do not meet the Small Business Act’s definition of a ’’small business concern” because 
they are not independently owned and operated. 25> 

69. Cable Television Distribution Services. Since 2007, these serv ices have been 
defined within the broad economic census category of Wired Telecommunications Carriers; that category 
is defined as follows: “This industry comprises establishments primarily engaged in operating and/or 
providing access to transmission facilities and infrastructure that they own and/or lease for the 
transmission of voice, data, text, sound, and video using wired telecommunications networks. 
Transmission facilities may be based on a single technology or a combination of technologies.” 25 * The 
SBA has developed a small business size standard for this category, which is: all such firms having 1,500 
or fewer employees. Census data for 2007 shows that there were 1,383 firms that operated that year. 257 
Of those 1,383, 1.368 had few er than 100 employees, and 15 firms had more than 100 employees. Thus 
under this category and the associated small business size standard, the majority of such linns can be 
considered small. 

70. Cable Companies and Systems. The Commission has also developed its own 
small business size standards, for the purpose of cable rate regulation. Under the Commission’s rules, a 
“small cable company” is one serving 400,000 or fewer subscribers, nationwide. 258 Industry data indicate 
that, of 1,076 cable operators nationwide, all but eleven are small under this size standard. 2 ^ In addition, 
under the Commission’s rules, a “small system” is a cable system serving 15,000 or fewer subscribers. 200 
Industry data indicate that, of 6.635 systems nationwide, 5.802 systems have under 10,000 subscribers, 
and an additional 302 systems have 10,000-19.999 subscribers. 201 Thus, under this second size standard, 
most cable systems are small. 

71. Cable System Operators. The Communications Act of 1934, as amended, also 
contains a size standard for small cable system operators, which is “a cable operator that, directly or 


‘■■See 15U.S.C. §632. 

250 IJ.S. Census Bureau. 2007NA1CS Definitions. 517110 Wired Telecommunications Carriers, (partial definition). 
http://www.census.gov/naies/2007/def7ND517110.HTM#N5I7110 (last visited Oct. 21, 2009). 

57 U S. Census Bureau. 2007 Fconomic Census. Sector 51. 2007 NA1CS code 517210 (rel. Oct 20. 2000), 
hUp://factfinder.census.gov/servlelIBQTable?_hm y&-geo_id &Tds name FC0700A 1&- skip 700&- 
ds_name=EC0751 SSSZ5&-Jang=cn. 

25 “ 47 C.F.R. § 76.901(c). The Commission determined that this size standard equates approximately to a size 
standard of $100 million or less in annual revenues. Implementation of Sections of the 1992 Coble Act: Rate 
Regulation, Sixth Report and Order and Eleventh Order on Reconsideration. 10 FCC Red 7393. 7408 (1995). 

259 These data are derived from: R.R. Bowkcr. Broadcasting A Cable Yearbook 2006. "Top 25 Cablc/Satcllitc 
Operators,’* pages A-8 & C-2 (data current as of June 30. 2005): Warren Communications News. Television & 
Cable Factbook 2006 , “Ownership of Cable Systems in die United States,” pages D-1805 to D-1857. 

26,1 47 C.F.R. § 76.901(c). 

01 Warren Communications News. Television ct Coble Factbook 'OOS. ‘‘C.S. Cable Systems by Subseribcr Size." 
page F-2 (data current as of Oct. 2007). The data do not include 851 systems for which classifying data were not 
available. 


8499 




Federal Communications Commission 


FCC 12-77 


through an affiliate, serves in the aggregate fewer than 1 percent of all subscribers in the United States 
and is not affiliated with any entity or entities whose gross annual revenues in the aggregate exceed 
$250.000,000. ” 2r ’ 2 The Commission has determined that an operator serving fewer than 677,000 
subscribers shall be deemed a small operator, if its annual revenues, when combined with the total annual 
revenues of all its affiliates, do not exceed $250 million in the aggregate/ 63 Industry data indicate that, of 
1,076 cable operators nationwide, all but ten are small under this size standard. 26 *' We note that the 
Commission neither requests nor collects information on whether cable system operators are affiliated 
with entities whose gross annual revenues exceed $250 million, 26 ' and therefore we are unable to estimate 
more accurately the number of cable sy stem operators that would qualify as small under this size 
standard. 

72. Open Video Systems. Open Video Service (OVS) systems provide subscription 
services. 266 The open video system (“OVS”) framework was established in 1996, and is one of four 
statutorily recognized options for the provision of video programming services by local exchange 
carriers. 267 The OVS framework prov ides opportunities for the distribution of video programming other 
than through cable systems. Because OVS operators provide subscription services, 268 OVS falls within 
the SBA small business size standard covering cable services, which is “Wired Telecommunications 
Carriers.” 206 The SBA has developed a small business size standard for this category , which is: all such 
firms having 1,500 or fewer employees. To gauge small business prevalence for the OVS service, the 
Commission relies on data currently available from the U.S. Census for the year 2007. According to that 
source, there were 3,188 firms that in 2007 were Wired Telecommunications Carriers. Of these, 3,144 
operated with less than 1,000 employees, and 44 operated with more than 1,000 employees. However, as 
to the latter 44 there is no data available that shows how many operated w ith more than 1.500 employees. 
Based on this data, the majority' of these firms can be considered small. 2 0 In addition, we note that the 
Commission has certified some OVS operators, with some now providing service. 271 Broadband service 
providers (“BSPs”) are currently the only significant holders of OVS certifications or local OVS 


202 47 U.S.C. § 543(m)(2): see 47 C.F.R. $ 76.901(f) & nn. 1-3. 

“° 3 47 C.F.R. § 76.901(f); see Public Notice. ICC Announces Ac tv Subscriber Count for the Definition of Small 
Cable Operator. DA 01-158 (Cable Services Bureau. Jan. 24. 2001). 

These data arc derived from: R.R. Bowker. Broadcasting & Cable Yearbook 2006. "Top 25 Cable/Satellite 
Operators,’* pages A-8 & C-2 (data current as of June 30. 2005): Warren Communications News. Television & 
Cable Facthook 2006. "Ownership of Cable Sy stems in the United States.** pages D-1805 to D-1857. 

‘ 65 The Commission docs receive such information on a casc-by-casc basis if a cable operator appeals a local 
franchise authority’s finding that the operator does no! qualify as a small cable operator pursuant to § 76.901(f) of 
the Commission s rules. See 47 C.F.R. $ 76.909(b). 

266 See 47 U.S.C. § 573. 

267 47 ll.S.C. § 57IUK3M-0. Vev / 3th Annual Report, 24 I CC Red al <>06, * 135. 

See 47 U.S.C. § 573. 

Jl ' U.S. Census Bureau, 2007 NA1CS Definitions. 517110 Wired Telecommunications Carriers. 
httpi#^vv\v.census.gov/naies/2007/detfND517110.1 ITM#N517110. 

270 See http://factfindcr.ccnsus.gov 7scrv 1 e t /1B QTa h 1 c? _b m =y & - fd s_ n am e= E C 0 700AI &-gco Jd=&-_skip=6U0&- 
ds name—EC 0751 SSSZ5&-_Iang-cn. 

>7j 

A list of OVS certifications may be found at http: vw\ vv.fec.gov. mb/ovs/csovscer.html. 
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franchises/ 4 The Commission does not have financial or employment information regarding the entities 
authorized to provide OVS, some of which may not yet be operational. Thus, at least some of the OVS 
operators may qualify as small entities. The Commission further notes that it has certified approximately 
45 OVS operators to serve 75 areas, and some of these are currently prov iding service. 271 Affiliates of 
Residential Communications Network, Inc. (RCN) received approval to operate OVS systems in New' 

York City , Boston, Washington, D.C., and other areas. RCN has sufficient revenues to assure that they 
do not qualify as a small business entity. Little financial information is available for the other entities that 
are authorized to provide OVS and are not yet operational. Given that some entities authorized to provide 
OVS service have not yet begun to generate revenues, the Commission concludes that up to 44 OVS 
operators (those remaining) might qualify as small businesses that may be affected by the rules and 
policies adopted herein. 

73. Cable Television Relay Service. The industiy in which Cable Television Relay 
Services operate comprises establishments primarily engaged in operating and/or providing access to 
transmission facilities and infrastructure that they own and/or lease for the transmission of voice, data, 
text, sound, and video using wired telecommunications networks. Transmission facilities may be based on 
a single technology or a combination of technologies. Establishments in this industry use the wired 
telecommunications network facilities that they operate to provide a variety of serv ices, such as w ired 
telephony services, including VoIP services: wired (cable) audio and video programming distribution; and 
wired broadband Internet services. By exception, establishments providing satellite television distribution 
services using facilities and infrastructure that they operate are included in this industry / 74 The category 
designated by the SBA for this industry is “Wired Telecommunications Carriers/ 0 5 The SBA has 
developed a small business size standard for this category, which is: all such firms having 1,500 or fewer 
employees. According to Census Bureau data for 2007, Census data for 2007 shows 3,188 firms in this 
category/ 76 Of these 3,188 firms, only 44 had 1,000 or more employees. While we could not find precise 
Census data on the number of firms w ith in the group with 1.500 or fewer employees, it is clear that at 
least 3,144 firms w ith fewer than 1,000 employ ees would be in that group. On this basis, the Commission 
estimates that a substantial majority of the providers of interconnected VoIP, non-interconnected VoIP, or 
both in this category', are small/ 77 

74. Multichannel Video Distribution and Data Service. MVDDS is a terrestrial 
fixed microwave service operating in the 12.2-12.7 GHz band. The Commission adopted criteria for 
defining three groups of small businesses for puiposes of determining their eligibility for special 


‘ 7: !3th Annual Report, 24 FCC Red at 606-07 * 135. BSPs are newer firms that are building state-of-the-art. 

facilitics-based networks to provide video, voice, and data services over a single network. 

4? ’ See http://\v\vw.fcc.gov/mb/ovs/csovscer.html (current as of February 2007). 

" 74 U.S. Census Bureau. 2007 NAICS Definitions. *‘517110 Wired Telecommunications Carriers" (partial 
definition): http;/ww w. census.eov jiaj\> 2007_d c l7\D517! 10111 \frN5171 10 . 

11 ' 13 C.K.R. § 121.201, N All'S axle 517110. 

^ http://factfmdcr.census.gov■/servlet IBQTahle?_bm y &-geo id=&-_skip=--600&-ds_namc=EC0751SSSZ5&- 
_lang=en. 

Id. As noted in para. 18 above with regard to the distinction between manufacturers of equipment used to provide 
interconnected VoIP and manufactures of equipment to provide non-interconnecled VoIP, our estimates of the 
number of the number of prov iders ol non-interconnected VoIP (and the number of small entities w ithin that group) 
are likely overstated because uc could not draw in the data a distinction between such providers and those that 
provide interconnected VoIP. I lowever, in the absence of more accurate data, we present these figures to provide as 
thorough an analy sis of the impact on small entities as we can at this time. 
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provisions such as bidding credits. It defines a very small business as an entity’ with average annual gross 
revenues not exceeding S3 million for the preceding three years: a small business as an entity with 
average annual gross revenues not exceeding $15 million for the preceding three years; and an 
entrepreneur as an entity' with average annual gross revenues not exceeding $40 million for the preceding 
three years/ 78 These definitions were approved by the SBA. 2 ' 4 On January' 27, 2004, the Commission 
completed an auction of 214 MVDDS licenses (Auction No. 53). In this auction, ten winning bidders 
won a total of 192 MVDDS licenses. :H,) Eight of the ten winning bidders claimed small business status 
and won 144 of the licenses. The Commission also held an auction of MVDDS licenses on December 7, 
2005 (Auction 63). Of the three winning bidders who won 22 licenses, two winning bidders, winning 21 
of the licenses, claimed small business status."* 1 

75. Amateur Radio Service. These licensees are held by individuals in a 
noncommercial capacity; these licensees are not small entities. 

76. Personal Radio Services. Personal radio services provide short-range, low power 
radio for personal communications, radio signaling, and business communications not provided for in 
other services. The Personal Radio Serv ices include spectrum licensed under Part 95 of our rules. 282 
These services include Citizen Band Radio Service (“CB"), General Mobile Radio Service (‘‘OMRS 1 '), 
Radio Control Radio Service (“R C M ), Family Radio Service (“FRS M ), Wireless Medical Telemetry 
Service (“WMTS"), Medical Implant Communications Service (“MICS"). Low Power Radio Service 

f *LPRS”), and Multi-Use Radio Service (‘’MURS’V*' There are a variety' of methods used to license the 
spectrum in these rule parts, from licensing by rule, to conditioning operation on successful completion of 
a required test, to site-based licensing, to geographic area licensing. Under the RFA, the Commission is 
required to make a determination of which small entities are directly affected by the rules being proposed. 
Since all such entities are w ireless, we apply the definition of Wireless Telecommunications Carriers 
(except Satellite), pursuant to which a small entity' is defined as employ ing 1,500 or fewer persons." 84 
Many of the licensees in these services are individuals, and thus are not small entities. In addition, due to 
the mostly unlicensed and shared nature of the spectrum utilized in many of these services, the 
Commission lacks direct information upon which to base an estimation of the number of small entities 


" 7S Amendment of Parts 2 and 25 of the Commission s Rules to Permit Operation ofNGSO CSS Systems Co- 
Frequency w ith GSO and Terrestrial Systems in the Ku-Band Frequency Range; Amendment of the Commission s 
Rules to Authorize Subsidiary Terrestrial Use of the 12.2-12.7 GHz Band by Direct Broadcast Satellite Licenses and 
their Affiliates; and Applications of Broadwuive USA. PDC Broadband Corporation, and Satellite Receivers, Ltd. to 
provide A Fixed Service in the 12.2-12. 7 GHz Band. F I Docket No. 98-206, Memorandum Opinion and Order and 
Second Report and Order, 17 FCC Red 9614. 9711, «| 252 (2002). 

_7 ° See Letter from Hector V. Barreto. Administrator. US. Small Business Administration, to Margaret W. Wiener, 
Chief, Auctions and Industry Analysis Division, W I B. FCC (Fch. 13. 2002). 

See "Multichannel Video Distribution and Data Service Auction (loses." Public Notice. 19 KCC Red 1834 
(2004). 

" 8I See "Auction of Multichannel Video Distribution and Data Service Licenses Closes; Winning Bidders Announced 
for Auction No. 63." Public Notice. 20 FCC Red 19807 (2005). 

2H 47 C.F.R. part 90. 

"*’Thc Citizens Band Radio Service. General Mobile Radio Service. Radio Control Radio Service. Family Radio 
Service. Wireless Medical Telemetry Service. Medical Implant Communications Service. Low Power Radio 
Service, and Multi-Use Radio Service are governed by subpart D. subpart A, subpart C. subpart B. subpart H, 
subpart I, subpart (j. and subpart J. respectively, of part 95 of the Commission’s rules. See generally 47 C.F.R. part 
95. 

2SJ 13 C.F.R. § 121.201. NA1CS Code 517210. 
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under an SBA definition that might be directly affected by our action. 

77. Public Safety Radio Services. Public Safety radio services include police, fire, 
local government, forestry conservation, highway maintenance, and emergency medical services. 28 ' 

There are a total of approximately 127,540 licensees in these services. Governmental entities 286 as well as 
private businesses comprise the licensees for these services. All governmental entities with populations 
of less than 50,000 fall w ithin the definition of a small entity. 287 

78. Internet Service Providers. Internet Service Providers, Web Portals and Other 
Information Services. In 2007. the SBA recognized two new small business economic census categories. 
They are (1) Internet Publishing and Broadcasting and Web Search Portals, 2 ** and (2) All Other 
Information Services. 28 '' 

79. Internet Service Providers. The 2007 Economic Census places these firms, 
whose services might include voice over Internet protocol (VoIP), in cither of two categories, depending 
on whether the service is provided over the provider’s own telecommunications facilities (e g., cable and 
DSL ISPs), or over client-supplied telecommunications connections (e.g.. dial-up ISPs). The former are 
within the category of Wired Telecommunications Carriers, 2 '* 1 which has an SBA small business size 
standard of 1,500 or fewer employees/ 1 These arc also labeled ‘broadband.*’ The latter are within the 
category of All Other Telecommunications, 292 which has a size standard of annual receipts of $25 million 
or less/' These are labeled non-broadband. 


2S * With the exception of the special emergency serv ice, these services are governed by subpart B of part 90 of the 
Commission’s Rules, 47 C.F.R. §§ 90.15-9Q.27. The police serv ice includes approximately 27.000 licensees that 
serve slate, county, and municipal enforcement through telephony (voice), telegraphy (code) and teletype and 
facsimile (primed material), the fire radio service includes approximate!) 23.000 licensees comprised of private 
volunteer or professional fire companies as well as units under governmental control. The local government sen ice 
is presently comprised of approximately 41.000 licensees that are stale, county , or municipal entities that use the 
radio for official purposes not covered by other public safety services. There are approximately 7.000 licensees 
within the forestry service which is comprised of licensees from state departments of conservation and private forest 
organizations who set up communications networks among fire lookout towers and ground crews. The 
approximately 9.000 stale and local governments are licensed for highway maintenance service to provide 
emergency and routine communications to aid other public safety services to keep main roads safe for vehicular 
traffic. The approximately 1.000 licensees in the Emergency Medical Radio Serv ice (“EMRS") use the 39 channels 
allocated to this service for emergency medical service communications related to the delivery of emergency 
medical treatment. 47 C.F.R. §§ 90.15-90.27. The approximately 20,000 licensees in the special emergency service 
include medical serv ices, rescue organizations, v eterinarians, handicapped persons, disaster relief organizations, 
school buses, beach patrols, establishments in isolated areas, communications standby facilities, and emergency 
repair of public communications facilities. 47 C.F.R. §§ 90.33-90.55. 

286 47 C.F.R. § 1.1162. 

287 5 U.S.C. § 601(5). 

~ 88 13 C.F.R. § 121.201. NAICScode 519130 (establishing a 3>5()(U)00 revenue ceiling). 

28l> 13 C.F.R. § 121.201, NAICS code 519190 (establishing a $6.5 million revenue ceiling). 

2W U S. Census Bureau, 2007 NAICS Definitions. 517110 Wired Telecommunications C arriers. 
http:/7vvww .census.gov/naics/2007/def/ND517110.HTM#N517110. 

31 13 C.F.R. § 121.201. NAICS code 517110. 

“VP 

" - U.S. Census Bureau. 2007 NAICS Definitions. *'517919 All Other Telecommunications/" 
http: Www.census.gov naics.2007 def ND517919 HTM#N517919. 

‘ ,/3 13 C.F.R. J 121.201, NAICS code 517919 (updated for inflation in 2008). 
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80. The most current Economic Census data for all such firms are 2007 data, which are 
detailed specifically for ISPs within the categories above. For the first category, the data show that 396 
firms operated for the entire year, of w hich 159 had nine or fewer employees." 04 For the second category, 
the data show that 1,682 firms operated for the entire year. 2 * 5 Of those. 1,675 had annual receipts below 
$25 million per year, and an additional two had receipts of betw een $25 million and $ 49.999.999. 
Consequently, we estimate that the majority of ISP firms are small entities. 

81. Internet Publishing and Broadcasting and Web Search Portals. This industry 
comprises establishments primarily engaged in I) publishing and/or broadcasting content on the Internet 
exclusively or 2) operating Web sites that use a search engine to generate and maintain extensive 
databases of Internet addresses and content in an easily searchable format (and known as Web search 
portals). The publishing and broadcasting establishments in this industry' do not provide traditional (non- 
Internet) versions of the content that they publish or broadcast. They provide textual, audio, and/or video 
content of general or specific interest on the Internet exclusively. Establishments known as Web search 
portals often provide additional Internet services, such as e-mail, connections to other web sites, auctions, 
news, and other limited content, and serve as a home base for Internet users. 20ft The SBA deems 
businesses in this industry with 500 or fewer employees small/*' According to Census Bureau data for 
2007, there were 2,705 firms that provided one or more of these services for that entire year. Of these. 
2.682 operated w ith less than 500 employees and 13 operated with to 999 employees. 208 Consequently, 
we estimate the majority of these firms are small entities that may be affected by our proposed actions. 

V. Description of Projected Reporting, Recordkeeping and Other Compliance Requirements: 

82. This Notice of Proposed Rulemaking does not propose any changes to the 
Commission's current compliance rules, but may include possible proposed information collection, 
reporting, and recordkeeping requirements. 

VI. Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant 

Alternatives Considered: 

83. The RFA requires an agency to describe any significant alternatives that it has 
considered in reaching its approach, which may include the following four alternatives, among others: (1) 
the establishment of differing compliance or reporting requirements or timetables that take into account 
the resources available to small entities; (2) the clarification, consolidation, or simplification of 
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather 
than design, standards; and (4) an exemption from coverage of the rule, or any part thereof, for small 
entities/ 


U.S. Census Bureau. 2007 Economic Census. Subject Series: Information. "Establishment and Finn Size/* 
NAICS code 5171103 (rel. Nov. 19, 2010) (employment si/e). The data show only two categories within the whole: 
the categories for 1-4 employees and for 5-9 employees. 

2^5 , 

U.S. Census Bureau. 2007 Economic Census. Subject Series: Information, "Establishment and Firm Size/* 
NAICS code 5179191 (rel, Nov. 19, 2010) (receipts size). 

http://wwvv.eensus.gov cgi-bin/sssd naicsiiaicsrch?code=51913 ()& search^2007%20NAICS%20Search 

http:7vvww.sba.gov sites default filcs/Siz.c Standards Table.pdf. 

' 8 http://factfindcr.ccn.sus.gov- ; serv!et4BQTablc?_bm=>-&-gcoJd=&-_skip= 1000&-ds_name= EC0751SSSZ5&- 
_lang=cn. 

: ' w 5 lAS.C. (j <)(B. 
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84. In Section I of this NPRM. we seek comment on whether and how the Commission 
should adjust the revised cost allocation percentages that would otherwise result from using updated FTE 
data and implementing the new cost allocation proposals. 

85. In particular, as stated supra in Section I, our concern with minimizing any adverse 
economic impact of our proposed rules on small entities is guided by our goals of fairness, 
administrability, and sustainability. Accordingly, we believe that adjustments to fees paid by fee payors 
should be consistent with those goals. Specifically, we intend to mitigate any inequities that might result 
from imposition of substantial fee increases. 

86. In keeping with the requirements of the Regulatory Flexibility Act, we have 
considered certain alternative means of mitigating the effects of fee increases to a particular industry' 
segment. One option is to make all or most fee adjustments at one time. Another option is to provide 
interim adjustments, by phasing in the new fees over a period of time. 

87. On the issue of revisiting the allocation resulting front this rulemaking, the 
Commission is considering undertaking this reexamination at regular intervals. Alternatively, such 
reexamination could be undertaken in response to comments by fee payors in the annual regulatory fee 
collection NPRM. Regardless of the method chosen, one underly ing concern wc have is to mitigate any 
adverse economic impact on small service providers who are likely least able to absorb unpredictable 
changes in fees front year to year. 

88. In light of our stated goals, the Commission seeks comment on the 
abovementioned, and any other, means and methods that would minimize any significant economic 
impact of our proposed rules on small entities. 

Vll. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed Rules: 

89. None. 
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STATEMENT OF 

COMMISSIONER ROBERT M. McDOWELL 

Re: In the Matter of Procedures for Assessment and Collection of 
Regulatory Fees. MD Docket No. 12-201, Notice of Proposed Rulemaking 

I am pleased that the Commission is seeking additional comments on ways to modify our 
regulatory fee structure - a reform which is long overdue. As I have said many times in the past, the 
Commission should update its fee structure to ensure that they are levied not only in a fiscally prudent 
manner, but in a nondiscriminatory and competitively neutral wav as well. 

I look forward to working with my colleagues and all stakeholders as we assess ways to reform 
our out-dated methodology. Also, I will pay special attention to ensuring that the Commission has solid 
legal authority for any ultimate reform measures that it approves. I thank the Chairman for his continued 
work on this matter as well as our terrific staff in the managing director's office and bureaus. 
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STATEMENT OF 
COMMISSIONER AJ1T PA1 

Re: Procedures for Assessment and Collection of Regulatory Fees; Assessment and Collection of 
Regulatory Fees for Fiscal Year 200H , MD Docket Nos. 12-201. 08-65. Notice of Proposed Rulemaking 

Fourteen years have passed since the Commission last realigned its regulatory fees to reflect 
changes in the communications marketplace. Needless to say. there have been many more changes since 
then. In 1998, each industry segment largely still played in its own sandbox—telephone companies 
ottered telephone service, cable operators ottered cable television, and so on. But today's currency is 
convergence: Telephone companies have entered the video market, cable operators are winning voice 
customers, satellite operators offer competitive radio, television, and broadband services, and wireless 
providers have unleashed a mobile revolution few if any saw coming. 

The Commission must strive to keep pace with this swiftly changing industry—especially when, 
as here, Congress has affirmatively told us to do so in Section 9 of the Communications Act. 1 look 
forward to hearing from all interested parties about how we can update our regulatory fee structure to 
better reflect the current marketplace, and 1 accordingly support this Notice of Proposed Rulemaking. 
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I. INTRODUCTION AND SUMMARY 

1. This proceeding arises from a July 5, 2010 complaint by Tennis Channel Inc. (“Tennis 
Channel”), a video programming vendor, against Comcast Cable Communications. LLC, (“Comcast'*), a 
multichannel video programming distributor (“MVPD 5 '). Tennis Channel alleges that Comcast 
discriminates against Tennis Channel on the basis of affiliation in violation of the Communications Act 
and Commission rules. It alleges that Comcast carries Tennis Channel, with which Comcast is not 
affiliated, on a tier with narrow penetration that is only available to subscribers who pay an additional fee, 
while Comcast carries its own similarly-situated affiliated networks Golf Channel and Versus (now NBC 
Sports Network) on a tier with significantly higher penetration that is available to subscribers at no 
additional charge. 

2. On December 16, 2011, following a full evidentiary hearing, an Administrative Law 
Judge (ALJ) issued an Initial Decision that found that “under any rubric of allocation of burdens of proof, 
the preponderance of the reliable evidence presented in this case, viewed in its entirety, establishes that 
[Comcast] discriminated against Tennis Channel... on the basis of affiliation, and that this 
discrimination had the effect of restraining Tennis ChannePs ability to compete fairly in violation of 
section 616 of the Act and Section 76.1301(c) of the Commission’s rules.’' 1 As relief, the ALJ ordered 
Comcast to pay a forfeiture of $375,000 and required Comcast to carry Tennis Channel at the same level 
of distribution as Golf Channel and Versus, although Comcast w ould retain “full discretion in 
determining the level of penetration it chooses to carry' the three channels/’ 2 The ALJ also required 
Comcast to provide Tennis Channel with equitable treatment as to channel placement/ On January 19, 
2012, Comcast filed Exceptions to the Initial Decision and appealed the Initial Decision to the 
Commission/ On the same day, Comcast filed an Application for Review of a determination by the 
Media Bureau that Tennis Channel's complaint was not barred by the statute of limitations/ 

3. For the reasons explained below, we deny Comcast’s Application for Review. We also 
deny Comcast’s Exceptions other than its Exception to the ALJ's equitable channel placement remedy. 
We vacate the equitable channel placement remedy and affirm the ALJ's order in all other respects. 


1 Tennis Channel. Inc. v. Comcast Cable Comma ns. Initial Decision of Chief Administrative Law Judge Richard L. 
Sippcl. MB Docket No. 10-204. File No. CSR-8258-P, 26 FCC Red 17160. 17204* 101 (ALJ Dee. 2o! 2011) 

("Initial Decision’'). 

2 Id M 17213. 17211:** 125-26.* 119. 

'id. at 17211-12f 120 

4 Comcast Cable Communications, LLC. Exceptions to Initial Decision, MB Docket No. 10-204, File No. CSR 
8258-P (filed Jan. 19. 2012). 

5 Comcast Cable Communications, LLC. Application for Review. MB Dock cl No. 10-204, File No. CSR X258-P 
(filed Jan. 19. 2012). 
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II. BACKGROUND 

A. The Statute and Regulations 

4. Section 616 of the Communications Act requires the Commission to ‘‘establish 
regulations governing program carriage agreements and related practices between cable operators or other 
[MVPDs] and video programming vendors." 0 These regulations shall “contain provisions designed to 
prevent a [MVPDJ from engaging in conduct the effect of which is to unreasonably restrain the ability of 
an unaffiliated video programming vendor to compete fairly by discriminating in video programming 
distribution on the basis of affiliation or nonaffiliation of vendors in the selection, terms, or conditions for 
carriage of video programming provided by such vendors." 7 “[T]he term ‘affiliate’, when used in relation 
to any person, means another person who owns or controls, is owned or controlled by, or is under 
common ownership or control w ith. such person." 8 

5. To satisfy the requirements of Section 616, the Commission adopted 47 C.F.R. § 

76.1301(c) 9 This rule tracks Section 616 and restricts MVPDs from engaging in “conduct the effect of 
which is to unreasonably restrain the ability of an unaffiliated video programming vendor to compete 
fairly by discriminating in video programming distribution on the basis of affiliation or non-affiliation of 
vendors in the selection, terms, or conditions for carriage of video programming provided by such 
vendors/’ 10 The Commission identifies discriminatory' behavior on a case-by-case basis “because the 
practices at issue ... necessarily involve behavior that must be evaluated w ithin the context of specific 
facts pertaining to each negotiation." 11 

6. Section 76.1301 (c) also sets forth procedures for resolving program carriage complaints 
under Section 616. In filing a complaint, the burden of proof is placed on the programming vendor to 
“establish a prima facie showing that the defendant [M VPD] has engaged in behavior that is prohibited by 
Section 616." 12 The Commission anticipated that “most program carriage complaints [would] require an 
administrative hearing to evaluate contested facts related to the parties* specific negotiations." 13 After 
reviewing a complaint, answer, and reply, Commission staff* determines whether a prima facie case of a 
violation has been made. 14 If a prima facie case has been made and the matter cannot be resolved on the 


° 47 U.S.C. $ 536. Section 616 was added to the Communications Act by the Cable Television Consumer Protection 
and Competition Act of 1992. Pub. L. No. 102-385, 106 Stat. 1460 (1992). 

47 U.S.C. § 536(a)(3). 

"47 U.S.C. § 522(2). 

9 implementation of Sections 12 and i 9 of the Cable Television Consumer Protection and Competition Act of 1992. 
Development of Competition and Diversity in Video Programming Distribution and Carriage. MM Docket No. 92- 
265. Second Report and Order. 9 FCC Red 2642 (1 ‘>93) {"Second Report and Order ")., see also Implementation of 
the Cable Television Consumer Protection And Competition Act of 1992, Development of Com;>etition and Diversity 
in Video Programming Distribution and Carriage. MM Docket No. 92-265. Memorandum Opinion and Order. 9 
FCC Red 4415 (1994). 

10 47 C.F.R. § 76.1301(0. 

11 Second Report and Order. 9 ICC’ Red a! 2648 * 14. 


12 W at 2654*20. 


Id. at 2652* 24. 


14 W at 2655*31. 
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sole basis of a limited written record. Commission staff is to “inform the parties of its determination that 
resolution of the complaint will require a hearing before an [ALJ]” 15 The parties are given the option to 
resolve the dispute through the Commission’s alternative dispute resolution process or be heard by the 
ALJ. 16 Decisions rendered by the ALJ are directly appealable to the Commission. 1 ' Appropriate relief 
for program carriage violations is determined “on a case-by-case basis.’' 18 Complaints are expected to 
include a request for relief, accompanied by relevant evidence and arguments in support of that relief/' 
The Commission conceived the available remedies and sanctions to include “forfeitures, mandatory 
carriage, [and] carriage on terms revised or specified by the Commission.”" 0 

7. On August 1, 2011, the Commission released a Second Report and Order and Notice of 
Proposed Rulemaking, 11 codifying some procedures and rules for Section 616 program carriage disputes 
and seeking comment on others. The Program Carriage Order and NPRM was issued after the hearing in 
this case, and therefore did not apply to the proceeding before the ALJ. 

B. Tennis Channel’s Complaint 

8. Tennis Channel is a national sports network vendor that launched on May 15, 2003 w ith a 
broad range of programming focusing on tennis and tennis-related programming. 22 U is the only cable 
network in the nation dedicated to covering tennis. 2 ' Tennis Channel carried exclusive telecast of 
portions of three of the four Grand Slam tournaments in 2008 and added portions of the fourth Grand 
Slam tournament, exclusive telecasts of every Davis Cup and Fed Cup match, and other prominent tennis 
events in 2009, resulting in year-round tennis event coverage. 24 Tennis Channel also offers non-event 
tennis-related content such as “hundreds of original lifestyle, instructional, and fitness series, specials, and 
short-form programs.” 25 Approximately | REDACTED! subscribers receive Tennis Channel from about 


15 Id.M 2652*24. 

16 Id. 

17 Jd. 

18 Id at 2653 c 26. 

19 Id. 

M ld. 

21 Revision of the Commission's Program Carriage Rules; Leased Commercial Access; Development of 
Competition and Diversity in Video Programming Distribution and Carriage. Second Report and Order in V1B 
Docket No. 07-42 and Notice of Proposed Rulemaking in MB IXnrket No. 11-131. 26 FCC Red 11494 (2011) 
(“Program Carriage Order and NPRM"), appeal docketed sub nom. l ime W arner Cable Inc. v. FCC, No. 11-4138 
(2ndCir. Oct. 11,2011). 


" Initial Decision. 26 FCC' Red at 17163 * 5; Tennis Channel F.xh. 14 at 2 c 5 (Testimony of Ken Solomon). 

21 Id 

* 4 See Initial Decision. 26 FCC Red at 17163 f 5: Tennis Channel F\h. 14 at I xhibil B (Testimony of Ken Solomon). 
" 5 Tennis Channel F\h. 14 at 3 r 6 ( Testimony of Ken Solomon). 
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130 different distributors nationwide. 26 

9. Comcast is the largest MVPD in the United States 27 with approximately 23 million 
subscribers. 2 * It owns an equity interest in sports networks, including a controlling interest in Golf 
Channel and Versus, two networks at issue in this dispute. 20 

10. Golf Channel is a cable sports network that launched in 1995 and focuses on golf-related 
programming. ’ 0 It carries many golf tournaments, including Professional Golf Association Tour events, 
Champions Tour events. Nationwide Tour events, Ladies Professional Golf Association Tour events, and 
United States Golf Association tour events. ' 1 Golf Channel also offers non-event golf-related content 
such as news, interviews, comedy, and instructional programming. 3 ^ 

11. Versus is also a cable sports network that launched in 1995. 33 It carries a variety of 
sports programming including hockey, college football and basketball, bull riding, car races, lacrosse, 
hunting, fishing, professional basketball, martial arts, minor league baseball, skiing, snowboarding, 
volleyball, diving. World Extreme Cagefighting, triathlon, and bicycling.' 4 Versus also offers non-event 
content. 35 


Initial Decision. 26 FCC Red at 17163 % 5: Tennis Channel Exh. 14 at 3 *j 8 (Testimony of Ken Solomon). The 
A1J issued three protective orders in this proceeding, fhe first is intended to protect trade secrets and other 
commercially sensitive confidential information contained in the documents exchanged by the parties, as well as the 
documents and testimony in this proceeding. See Tennis Channel, Inc v. Comcast Cable Commo ns , Protective 
Order, MB Docket No. f0-204. File No. CSR-8258-P (ALJ Dec. 20. 2010) (“First Protective Order "), fhe second is 
intended to facilitate the use in this proceeding of commercially sensitive information that The Nielsen Company 
considers confidential. See Tennis Channel. Inc. v. Comcast Cable Commo ns. Second Protective Order. MB 
Docket No. 10-204. File No. CSR-8258-P (ALJ Apr. 27. 2011) (“Second Protective Order "). The third is intended 
to allow the parties to disclose documents in this proceeding that have continuing value to The Nielsen Company, 
subject to certain terms and conditions. See Tennis Channel, fne. v. Comcast Cable Commo ns , Stipulation and 
Third Protective Order Concerning Use of Covered Information. MB Docket No. 10-204, File No. CSR-8258-P 
(ALJ Apr. 27. 2011) (“Third Protective Order"). In this Order. * k |REDACTED|" indicates confidential or 
proprietary information, or analysis based on such information, submitted pursuant to the First Protective Order, the 
Second Protective Order, and the Third Protective Order. The unredacted version of this Order will be available 
upon request to qualified persons who execute and file w ith the Commission the signed acknowledgements required 
by the protective orders in this proceeding. 

2/ Initial Decision , 26 FCC Red at 17163 f | 7: I ennis Channel Fxh. 16 at 69 *j 101 (Testimony of I lal Singer). 

M Initial Decision. 26 FCC Red at 17163 r 7: Tr. 1989. 1991 (Madison Bond). 

‘ " Initial Decision. 26 FCC Red at 17163-64 *1 7; Tennis Channel K\h. 16 at 11 *i 21 & n. 19 (Teslimonv of I lal 
Singer). At the time when Comcast rejected Tennis Channel's carriage proposal, Comcast owned Golf Channel and 
Versus in whole. I ennis Channel Fxh. 16 at 11 5 21 <& n. 19 (Testimony of Hal Singer). 

3,) Initial Decision. 26 FCC Red at 17164 *j 8: Comcast Fxh. 77 at 18-19*; 30 (Testimony of Michael F.gan). 


3i Initial Decision. 26 FCC Red at 17164 *j 8: Comcast Exh. 77 at 19 f 31 (Testimony of Michael Egan). 

33 Initial Decision , 26 FCC Red at 17164 *] 9; I’r. 1955-56 (Madison Bond). 

34 Initial Decision. 26 FCC Red at 17164 'j 9: Comcast Exh. 77 at 33-34 * 57 (Testimony of Michael Egan): Tennis 
Channel Exh. 16 at 15 27 (Testimony of Hal Singer). 

vS Initial Decision. 26 FCC Red at 17164 *j 9: Comcast Exh. 77 at 34 c 58 (Testimony of Michael Egan). 
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12. On January 5, 2010, Tennis Channel filed a complaint with the Commission asserting 
that Comcast used its market power as the nation's largest cable operator to disadvantage Tennis Channel 
and protect the competing networks with which it was affiliated. 1 * Since Comcast began carrying Tennis 
Channel in 2005. the network has been placed on the premium Sports and Kntertainment Package tier 
(“Sports Tier") on the vast majority of Comcast systems. 37 To access this tier, subscribers must pay an 
additional S5 to $8 per month above what they pay for basic digital cable service. 1K The carriage 
agreement between Tennis Channel and Comcast gives the latter discretion in determining the tiers on 
which it will carry' Tennis Channel |REDACTED|. U * Golf Channel and Versus. Comcast-affiliated 
networks that Tennis Channel views as competitors, generally are offered on Comcast's Digital Starter 
Tier or Expanded Basic Tier, 4 * 3 which are available to all digital subscribers at no additional cost and 
reach | REDACTED! of Comcast's customers. 41 By contrast Comcast’s Sports Tier reaches 
approximately [REDACTED! of Comcast's customers. 42 In 2009, Tennis Channel, pointing to recent 
viewership growth and programming improvements, asked Comcast to increase its distribution as the 
carriage agreement between them allowed by repositioning it to a tier that had broader penetration than 
the Sports Tier. 41 Comcast rejected Tennis Channel’s proposal. 44 

13. In its complaint. Tennis Channel argues that it is similarly situated to Golf Channel and 
Versus, 45 that Comcast discriminated against Tennis Channel because the network is unaffiliated with 
Comcast, 4 * and that Comcast’s discrimination unreasonably restrains Tennis Channel’s ability to compete 
fairly. 47 As relief, Tennis Channel requests that Comcast be required to carry Tennis Channel on non¬ 
discrim inatory terms and conditions, specifically by carry ing Tennis Chanel on each of Comcast’s 
systems on a programming tier that is as broadly distributed as the most highly-penetrated tier on which it 


l he Tennis Channel, Inc., Program C arriage Complaint Tile No. CSR-8258-P. al 2* 3, tiled by l ennis Channel 
(July 5, 2010) {"Complaint”). 

17 Initial Decision. 26 FCC Red at 17167* 17: 1 r. 1090 (Madison Bond). 

38 Initial Decision. 26 FCC Red at 17165-66 c 14: Comcast Exh. 78 (Testimony of Jennifer Gaiski) at 2 (* 4). 

39 Initial Decision , 26 FCC Red al 17166-67 5| 16; tennis Channel Exh. 144 at 9* 6.2.1; Tr. 2159 (Madison Bond). 

40 Initial Decision , 26 FCC Red at 17165 c 12; Tennis Channel Exh. 16 at 718 (Testimony of Hal Singer). 

41 Initial Decision. 26 FCC Red at 17165 % 12: .see tennis C hannel Exh. 16 at 7-8 51 18 ( testimony of Hal Singer). 

4 ~ Initial Decision. 26 FCC Red at 17166 *!14; see Tennis Channel Exh. 16 at 7-8 % 18 (Testimony of Hal Singer). 
Comcast has other tiers with different levels of penetration, including a Digital Preferred tier, the Digital Preferred 
tier is the second most highly penetrated tier for digital Comcast customers, reaching [REDACTED| of Comcast's 
customers. Initial Decision. 26 FCC Red at 17165 % 13; see Tennis Channel Exh. 16 at 7-8 * 18 (Testimony of Hal 
Singer): Tr. 2190-91 (Madison Bond). I his tier carries the NHI. Network, the MLB Network, and NBA TV. Initial 
Decision , 26 FCC Red al 17165 5 13: Tennis Channel Exh. 16 at 9 C 20 (Testimony of Hal Singer). 

4 ' Initial Decision. 26 FCC Red at 17168 * 19: Tennis Channel Exh. 14 at 9 ( c * 18-19) (Testimony of Ken 
Solomon). 

44 Initial Decision. 26 FCC Red at 17170* 23; Tr. 352-53 (Ken Solomon;; Comcast Exh. 78 at 7 17 (Testimony of 

Jennifer Gaiski). 

45 Complaint at 23-26 €C 56-63. 

Id. al 27-32 w 64-74. 

A1 Id at 32-45 * c 75-100. 
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carries one or more of its affiliated sports networks. 48 Tennis Channel also requests that Comcast be 
required to carry Tennis Channel on all systems in Standard Definition and. where feasible. High 
Definition, pay an appropriate licensing fee for the new required carriage, and negotiate in good faith a 
new agreement that governs carriage of Tennis Channel following the expiration of the current agreement 
between the parties. 47 

14. On October 5. 2010, the Media Bureau released its Hearing Designation Order Notice of 
Opportunity for Hearing for Forfeiture.™ As an initial matter, the Media Bureau rejected Comcast's 
arguments that Tennis Channel had filed its complaint after the one year statute of limitations had run. 
finding that the plain language of the statute of limitations provision allowed Tennis Channel to file 
within one year of notifying Comcast of its intent to flic/ 1 The Media Bureau further concluded that 
Tennis Channel had established a primafacie case of program carriage discrimination pursuant to Section 
616(a)(3) of the Communications Act and Section 76.1301(c) of the Commission's rules. 52 The Media 
Bureau also found that there were ‘‘significant and material questions of fact warranting resolution at 
hearing.*’' J The Media Bureau designated the dispute to an ALJ to resolve the following issues: 

(a) To determine w hether Comcast has engaged in conduct the effect of w hich is to unreasonably 
restrain the ability of The Tennis Channel to compete fairly by discriminating in video 
programming distribution on the basis of the complainant's affiliation or non-affiliation in the 
selection, terms, or conditions for carriage of video programming provided by The Tennis 
Channel, in violation of Section 616(a)(3) of the Act and/or Section 76.1301 (c) of the 
Commission's Rules; and 

(b) In light of the evidence adduced pursuant to the foregoing issue, to determine whether 
Comcast should be required to carry The Tennis Channel on its cable systems on a specific tier or 
to a specific number or percentage of Comcast subscribers and, if so, the price, terms, and 
conditions thereof; and/or whether Comcast should be required to implement such other carriage- 
related remedial measures as are deemed appropriate; and 

(c) In light of the evidence adduced pursuant to the foregoing issues, to determine whether a 
forfeiture should be imposed on Comcast/ 4 

The ALJ was directed by the Media Bureau to “develop a full and complete record in the instant hearing 
proceeding and to conduct a cie novo examination of all relevant evidence in order to make an Initial 
Decision on each of the outstanding factual and legal issues’* and to do so on an expedited basis.* " 


48 Id at 45 c 101. 

40 Id. at 45-46 ^ 102. 104. 

50 Tennis Channel. Inc v. Comcast Cable Commc 'ns, LLC. Hearing Designation Order and Notice of Opportunity 
for Hearing for Forfeiture. MB Docket 10-21)4. 25 FC C Red 14149 (V1B 2010) {"Hearing Designation Order"). 

51 hi at 14154-14156* 11. 
i: M at 141 S3?9. 

51 id at 15154*1 10. 

54 W. at 14163*! 24. 

^ Id at 14162-63*23. 
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15. Following the completion of discovery and the submission of direct testimony, proposed 
exhibits, and trial briefs, hearings before the ALJ were held at Commission headquarters from April 25, 
2011 through May 2, 2011.* In these hearings, four witnesses appeared on behalf of Tennis Channel, 
seven witnesses appeared on behalf of Comcast, and thousands of documentary' exhibits were received 
into evidence/ 7 The ALJ issued his Initial Decision on December 16, 2011. 

C. The Initial Decision 

16. The ALJ concluded that Tennis Channel, Golf Channel, and Versus are similarly situated 
networks. 58 He found that the three networks provide year-round sports programming, attract similar 
types of viewers, predominantly male, affluent adults within the same overlapping age ranges,” 
target the same advertisers, and have similar ratings/* Tennis Channel and Versus, he noted, have a 
history' of sharing or seeking rights to the same sporting events. 60 

17. The ALJ determined that Comcast's evidence that the channels were not similarly 
situated was unpersuasive. He rejected the testimony of Michael Egan, Comcast's programming expert, 
that the networks were not similarly situated, finding that the testimony lacked credibility because Egan's 
methodology diverged from a methodology he had used in the past, and because the distinctions Egan 
drew between the networks were not significant or convincing/ 1 The ALJ also rejected other efforts by 
Comcast to distinguish the channels as being unsupported by the evidence or overwhelmed by other 
factors/ 2 

18. The ALJ found it undisputed that Comcast gave Golf Channel and Versus far more 
favorable channel placement and broader carriage than Tennis Channel/ 3 The ALJ further found that 
these differences were based upon affiliation, citing the acknowledgment of Steven Burke, then President 
of Comcast Cable and Chief Operating Officer of Comcast Corporation, that affiliated networks “get 
treated like siblings as opposed to like strangers'* and receive a “different level of scrutiny" than 
unafYiliated providers. 64 The ALJ further noted that “[e]vcry one of [Comcast’s] affiliated networks is 


* Initial Decision, 26 FCC Red at 17162 c 3. 

57 id. 

Id at 17170 c 24. 

50 Id at 17170-71 « 24. 

60 Id. at 17171 c 26. 

" Id. at 17172-76®? 28-36. 

62 Id. at 17177. 17179. 17180, 17181-82. 17183-85 ** 38-39. 42. 44.46-47,49-52. 

6} Id at 17185-86 53-54. Comcast’s Washington D C. system, for example, carries Versus on Channel 7 and 

Golf Channel on Channel 11. while carry ing Tennis Channel on Channel 726. Id at 17185 * 53. Golf Channel and 
Versus are carried on the Expanded Basic or Digital Starter tiers that reach approximately |REDACTED| of 
Comcast subscribers while Tennis Channel is carried on the Sports Tier that reaches only about |REDACTED| of 
Comcast subscribers. Id at 17185-86 f 54. 

64 Id. at 17186*1 55. The ALJ also notes that the Comcast executive responsible for distribution decisions. Madison 
Bond, testified that Comcast has a "sibling relationship” with its affiliated networks that “probably |affords those 
companies) greater access.” hi 
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carried on more widely distributed tiers than the Sports tiers,” while it carries “only unaffiliated sports 
networks exclusively on the narrow ly penetrated Sports Tier.*’ 65 

19. The ALJ rejected Comcast’s attempt to demonstrate that its carriage and distribution 
decisions were not based on affiliation by pointing to the practices of other MVPDs with regard to the 
three networks at issue. 66 The distribution decisions of other MVPDs. the ALJ found, do not establish 
that Comcast’s carriage of Tennis Channel on the Sports Tier is “a result of a legitimate, non- 
discriminatory business decision because [Comcast's] distribution of Tennis Channel has an influence on 
the distribution decisions of other MVPDs.' 767 The ALJ cited a “ripple effect” that increases the 
likelihood that other MVPDs will carry the network at the same level of distribution as Comcast, and 
noted that this “ripple effect” is enhanced by Comcast’s status as the largest MVPD in the United States. 68 
The ALJ also rejected Comcast's argument about the distribution decisions of other MVPDs on the 
grounds that Comcast’s distribution of Golf Channel, Versus, and Tennis Channel are “not in line with 
the distribution of those networks in the market generally/’ with record evidence showing that Comcast 
carries Golf Channel and Versus at a higher penetration rate and carries Tennis Channel at a lower rate 
than those networks are carried by other MVPDs.*' 

20. The ALJ also rejected Comcast’s arguments that its differential treatment of the three 
networks could be explained by factors other than discrimination. Comcast argued that Golf Channel and 
Versus achieved wide distribution at an earlier period in time and networks are rarely repositioned once 
they obtain broad penetration. 76 To the contrary, the ALJ noted evidence in the record that Comcast gave 
other, more recently positioned Comcast-affiMated sports networks much broader carriage than Tennis 
Channel. 7 ’ The ALJ also rejected Comcast’s argument that its carriage decision for Tennis Channel was 
based on a cost-benefit analysis. 7 ^ The “cost-benefit analysis/’ the ALJ noted, examined only costs and 
made no attempt to quantify benefits that would arise from carrying Tennis Channel on more widely 
penetrated tiers. 73 In declining Tennis Channel s proposed carriage agreement, the ALJ pointed out, 
Comcast did not make a w ritten analysis of whether the acceptance of the offer would result in an 
increase in subscribers or additional upgrades and “never gave any consideration” to whether acceptance 
would result in additional revenues through the sale of advertising availabilities. 71 The ALJ found the 
record to show that Comcast “pays substantially more for carry ing Golf Channel and Versus than it would 
if it were to carry Tennis Channel at the same level of distribution.” 75 While Comcast notes that it 


Id. at 17187* 57 


'Id. at 17I89*j62. 

67 hi. at 17189*163. 

68 Id 


Id. at 17190-91 ** 66-67. 
7,) Id at 17193 f 72. 

71 Id. at 17I93*| 73. 

71 Id at 17195*175. 

7 ‘ Id. at 17195*; 76. 

Id at 17195*! 76 & n.252. 
75 Id at 17196*177. 
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convened a June 8 teleconference with the ostensible goal of seeking feedback from Comcast regional 
executives as to local system and customer interest in distributing Tennis Channel more broadly, 7 * the 
ALJ found that the weight of record evidence led l *to the inescapable conclusion” that the teleconference 
was merely “a ploy to shore up [Comcast's] defense strategy having sensed imminent future litigation and 
not to gauge the interest of its local systems in repositioning Tennis Channel." 77 

21. The ALJ concluded that Comcast benefits economically by favoring affiliated networks 
over unaffiliated networks. “There is an economic benefit realized by Comcast in retaining a dual 
distribution system that involves carrying Tennis Channel (and other unaffiliated sports networks) 
exclusively on the Sports Tier, while carrying affiliated sports networks on widely penetrated tiers/' 78 He 
observed that networks on the Sports Tier receive less in license fees than those carried on broadly 
distributed tiers and face greater difficulty in attracting advertisers and competing for programming rights, 
creating an economic incentive for Comcast to “protect its atYiliated sports networks from these 
disadvantages by carrying them on broadly penetrated tiers, while leaving only unaffiliated networks 
disadvantaged on the least penetrated Sport Tier/’° 

22. The ALJ concluded that Comcast's unequal treatment of Tennis Channel adversely 
affected Tennis Channel's ability to compete fairly in the video programming marketplace. 80 Relegating 
Tennis Channel to the Sports Tier “greatly diminishes the number of Tennis Channel subscribers w hich in 
turn reduces the amount of its earnings derived from license fees/’ 1 * 1 “hinders the network’s ability to 
compete for valuable programming rights/* 82 “makes it more difficult for the network to sell 
advertising/' 81 and causes a reduction in advertising revenues. 84 

23. Ike ALJ rejected Comcast’s arguments that Tennis Channel was not unreasonably 
restrained from fairly competing. Comcast argued that all Comcast subscribers could access Tennis 
Channel by subscribing to the Sports Tier or switching to another MVPD that carries Tennis Channel 
more broadly. 85 The ALJ found this argument unpersuasive because Comcast subscribers must pay an 
additional fee for the Sports Tier, a practice in which only |RFDACTED| of Comcast subscribers 


lb Id. at 17169 «< 21. 

77 Id. at 17170 c 22. 

78 Id. at 17197 *] 79. 

^ Id at 17197 *1 80. 

80 Id at 17198 5! 81. 

Id. at 17198 € 82. The ALJ also cites unfavorable channel placement as a hindrance to Tennis Channel's ability to 
attract viewers. Id. at 17199* 1 85. 

Id at 17199 5 86. The ALJ concluded that Tennis Channel's ability to compete for programming rights was 
hindered by both a reduction in the amount in licensing fees available to networks to spend on programming and the 
tendency of holders of broadcast rights in high-profile events to favor networks with broader distribution over those 
with narrower distribution. Id. at 17199-17200 86. 

S ’ Id. at 17200 •[ 89. “Tennis Channel's Senior Vice President of Advertising Sales) | testified that the network's 
limited distribution is 'the single most prevalent reason' given by advertisers for not placing advertisements on 
Tennis Channel/' Id at 17201 c 90. 

* J Id. at 17202*91. 

"‘‘Id at 17199*84. 
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engage, while Comcast subscribers do not have to pay a fee or switch MVPDs to view Golf Channel or 
Versus. 86 According to the ALJ, the added cost is “a significant impediment to Tennis Channel's ability 
to attract the one in four viewers in the United States that subscribe to Comcast.*’ 87 

24. The ALJ concluded that “[a] party seeking to establish a violation of sections 616 and 
76.1301(c) must show (1) that the MVPD discriminated against a programming vendor in the selection, 
terms, or conditions of carriage on the basis of affiliation or non-affiliation and (2) that the effect of such 
discrimination unreasonably restrained the ability of the programming vendor to compete fairly.*’ 88 He 
ruled that Tennis Channel must bear the burden of proof, but noted that the manner in which the burden of 
proof is allocated was immaterial to this case's disposition because ‘'under any rubric of allocation of 
burdens of proof, the preponderance of the reliable evidence presented in this case, viewed in its entirety, 
establishes that [Comcast] discriminated against Tennis Channel... and that this discrimination had the 
effect of restraining Tennis Channel’s ability to compete fairly in violation of section 616 of the Act and 
Section 76.1301(c) of the Commission's rules.'’ 80 

25. After taking into account the relevant statutory and regulatory factors, the ALJ ordered 
Comcast to pay a forfeiture of $375,000.°° He also ordered Comcast to afford Tennis Channel the same 
treatment in the terms and conditions of video program distribution that it provides to its similarly 
situated affiliates. Golf Channel and Versus." 1 Subject to an exception regarding analog services. 92 the 
ALJ required Comcast to carry Tennis Channel at the same level of distribution as Golf Channel and 
Versus, although it retained '‘full discretion in determining the level of penetration it chooses to carry the 
three channels.*’ 93 The ALJ also required Comcast to provide Tennis Channel with equitable treatment as 
to channel placement. 94 In coming to these conclusions, the ALJ rejected Comcast’s arguments that such 
a remedy would infringe upon its First Amendment right to exercise editorial discretion. 05 

26. On January 19, 2012, Comcast filed Exceptions to the Initial Decision and appealed the 
Initial Decision to the Commission. 00 On the same day, Comcast filed an Application for Review of the 


* 6 Id. 

87 Id. 

HS Id at 17203 * 07. 

^ Id at 17204*1 100-101. 
vH ‘ Id at 17210* 118. 

91 Id at 17211 « 110. 

9 ' Id. at 17211 *[ 110 & n.353. The ALJ accepted Comcast’s argument that analog tiers were subject to bandwidth 
limitations such that adding Tennis Channel to the analog expanded basic level of service would require deletion of 
an existing network from that tier. The ALJ therefore excluded “analog systems where the addition of I ennis 
Channel would require displacement of existing networks" from the ordered remedy. Id. at 17211 n.353. 

"'id at 17211*1 119. 

‘ u Id at 17211-12* 120 

"'id at 17205-06 *!f 102-04. 

Comcast Cable Communications. LI.C. Exceptions to Initial Decision. MR Docket No. 10-204. ( ile No. CSR 
8258-P (tiled Jan. 19. 2012) {"Comcast exceptions"). 
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Media Bureau’s finding that Tennis Channel's complaint was not barred by the statute oflimitations.'" 7 
On February' 6, 2012, Tennis Channel tiled a Reply to Comcast's Exceptions'* and an opposition to 
Comcast’s Application for Review.'*' On May 2, 2012, the Commission issued a stay of the Initial 
Decision pending the Commission’s order in this case. 100 

III. DISCUSSION 

27. We find that the record ev idence, viewed in its entirety, supports the ALJ's conclusion 
that Comcast discriminated with regard to carriage against Tennis Channel and in favor of Golf Channel 
and Versus on the basis of affiliation in violation of Section 616 of the Act and Section 76.1301(c) of the 
Commission’s rules. W'e also find that the ALJ’s ordered remedy w ith regard to canriage was appropriate 
and consistent w ith Section 616, the Commission's rules, and the Media Bureau’s Hearing Designation 
Order. We reject the ALJ's ordered channel placement remedy as unsupported by the record. In coming 
to these conclusions, we deny the exceptions presented by Comcast to the ALJ's Initial Decision, except 
Comcast's exception regarding the channel placement remedy. Wc also conclude that the “similarly 
situated*’ discrimination analysis and the ALJ's ordered equal carriage remedy are consistent with the 
First Amendment. 

A. Statute of Limitations 

28. Before we turn to Comcast's Exceptions to the Initial Decision, we must address 
Comcast's argument that Tennis Channel’s complaint should have been dismissed by the Media Bureau 
as time-barred. Comcast argues that Tennis Channel exceeded the applicable statute oflimitations period 
because it filed its complaint more than one year after entering into the March 2005 carriage agreement 
with Comcast. 101 We reject Comcast’s argument. 

29. The allegedly discriminatory conduct at issue in Tennis Channel's complaint is 
Comcast's refusal in June 2009 to exercise its discretion under its existing contract with Tennis Channel 
to relocate Tennis Channel to a more widely distributed tier. 102 Tennis Channel notified Comcast of its 
intent to file a complaint in December 2009 and filed its complaint in January' 2010. 103 Both the 
notification of its intent to file a complaint and the actual filing occurred well within one year of the 
conduct that allegedly violated Section 616. 

30. 47 C.F.R. § 76.1302(f) sets forth the events that trigger the statute oflimitations for 
Section 616 complaints: a complaint must be filed within one year of (I) the MVPD entering into a 
contract with a video programming distributor that is alleged to violate the rules; or (2) the MVPD 

07 Comcast Cable Communications. LLC. Application for Review, MB Docket No. 10-204. File No. CSR 8258-P 
(filed Jan. 19. 2012) {"Comcast App. for Rev."). 

* The Tennis Channel. Inc.. Reply to Exceptions to Initial Decision, MB Docket No. 10-204. File No. CSR 8258-P 
(filed Feb. 6. 2012) ("Tennis Channel Reply"). 

00 The Tennis Channel, Inc.. Opposition to Application for Rev iew, MB Docket No. 10-204. File No. CSR 8258-P 
(filed Feb. 6. 2012) ("Tennis Channel Opp. to App. for Rev "). 

100 Tennis Channel. Inc. v. Comcast Cable Commc ns. Order, MB Docket No. 10-204. File No. CSR-8258-P (rcl. 
May 14.2012). 

101 Comcast App for Rev at 2. 

10 ” Complaint at 21 f 52. 

103 hi at 3-4 f 7. 
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offering to cam a video programming vendor's programming pursuant to impermissible terms that are 
unrelated to any existing contract between the MVPD and the complainant; or (3) a party notify ing an 
MVPD that it intends to file a complaint with the Commission based on violations of the rules. ICM We 
find that the third trigger. Section 76.1302(f)(3), is the only one that applies to the circumstances here. 
The third trigger does not specify precisely what impermissible conduct starts the clock. Instead, it 
facially covers all allegedly impermissible conduct, and the one-year period starts to run when the 
complaining party (here Tennis Channel) notifies the MVPD (here Comcast) of an intent to file a 
complaint. There is no dispute that Tennis Channel filed its complaint within one year of notifying 
Comcast of its intent to do so. 105 

31. Comcast argues that the first trigger applies to this dispute and that the one year period 
started to run when Tennis Channel entered into its contract with Comcast in 2005. 10 ° This argument is 
inconsistent with the plain language of Section 76.1302(fX I). The first trigger starts the one-year clock 
when the parties enter into a contract that “a party alleges to violate one or more of the rules contained in 
this section/’ 107 In other words, the first trigger only applies when a contract is alleged to violate the 
rules. Tennis Channel makes no such allegation about the March 2005 contract. , )K 

32. The Media Bureau in its HDO similarly concluded that the third trigger. Section 

76.1302(f)(3), applies. !u ° Comcast raises three objections to this conclusion. First. Comcast argues that 
the statute of limitations rule "must be read to give each element meaning/' and that properly read the 
third trigger ’‘concerns a refusal to deal and other similar conduct that is not expressly covered by the first 
and second prongs/' 110 Even if we were to accept Comcast’s argument that each trigger in Section 
76.1302(f) must be exclusive, we disagree with Comcast’s assertion that the conduct at issue here falls 


,w 47C.f.R. 5 76.1302(0(2011). 

10 Comcast argues that reading the third trigger in this way results in an “oxvmoronic, unlimited limitations period." 
Comcast App. for Rev. at 3. In the Program Carriage Order and \PR\f. \vc acknowledged that the third trigger 
could be read 1o provide that a complaint is timely filed even if the allegedly discriminatory act occurred many years 
before the filing of the complaint and that, based on such a reading, the third trigger ’’undermines the fundamental 
purpose of a statute of limitations ’to protect a potential defendant against stale and vexatious claims by ending the 
possibility of litigation after a reasonable period of time has elapsed/" Program Carriage Order and \PR.\l. 26 
FCC Red at 11522-23 *1 38 (quoting Bunker Rama Carp . Memorandum Opinion and Order. 31 FCC 2d 449. 453 f 
12 (Review Board 1971)). To address this concern, we “proposefd) to revise our program carriage statute of 
limitations to provide that a complaint must he fled within one year of the act that allegedly violated the program 
carriage rules." Id. at 11523 39. Tennis Channel’s complaint would be timely even under this proposed revision 

to the program carriage statute of limitations. Moreover, even without this proposed revision, we read subsection 
76.1302(0(3) consistent with the doctrine of laches to impliedly require notification of an intent to file a complaint 
within a reasonable time period of discover) of the allegedly unlawful conduct. Because the allegedly unlawful 
conduct at issue here occurred within one year of the filing of the complaint, ue need not determine precisely what 
period of time would he “reasonable" here. 

100 Comcast App. for Rev at 2. 

" )7 47 C.F.R. § 76.1302(0(1). 

108 As the Media Bureau noted, accepting Comcast's interpretation that the clock starts running when the contract is 
entered into, regardless of whether the allegations at issue concern the contract at the time of its formation, would 
“preclude programmers from bringing legitimate claims regarding allegedly discriminator) actions occurring more 
than one year after a contract was executed." Hearing Designation Order , 25 FCC Red at 14158 n.82. 

'■' r ‘ Ut. at 14154* II. 

110 Comcast App. for Rev at 2-3. 
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under the first trigger. As noted above. Tennis Channel's complaint does not allege that the 2005 contract 
was improperly discriminatory', but instead focuses on Comcast's 2009 conduct. As for Comcast’s 
assertion that the third trigger concerns refusals to deal or similar conduct, we find no support for that 
view in the text. Comcast relies upon the fact that the rule was originally promulgated with this 
limitation. 111 However, the Commission removed the limiting language in 1994, and there is no support 
for reading it back in notwithstanding its willful deletion. 112 

33. Second, Comcast argues that the Media Bureau’s reading renders the first trigger 
“functionally meaningless by allowing [the] parties to ‘reset* the limitations period at any time merely by 
unilaterally demanding a material change to the terms of an existing agreement and delivering a notice of 
its intent to file a complaint if its demand is not met.” 113 This argument fails to take into account the fact 
that under the March 2005 contract, Comcast had discretion as to Tennis Channel's carriage. 114 Comcast 
had an obligation to exercise that discretion consistent with Section 616. As the Media Bureau explained, 
“The gravamen of The Tennis Channel's complaint is that Comcast has refused to exercise its discretion 
to [move Tennis Channel to a more widely distributed tier], and has thus failed to meet its obligation 
under Section 616(a)(3) of the Act and Section 76.1301(c) of the Commission's Rules to avoid 
discrimination on the basis of affiliation. It is this refusal, not the terms of the contract, which forms the 
basis for The Tennis Channel's complaint.” 11 ' In other words. Tennis Channel was not trying to demand 
a unilateral change in the existing terms of its contract with Comcast; it was asking that the existing 
contract be performed—that Comcast exercise its contractual discretion consistent with its obligations 
under Section 616.“° 

34. Third, Comcast argues that Tennis Channel brought its complaint ‘*as the culmination of a 
strategic effort, begun no later than January' 2007, to undo the terms of its carriage agreement with 
Comcast.” 117 We do not think it is relevant whether Tennis Channel was dissatisfied with Comcast’s 
carriage prior to 2009. The complaint is focused on Comcast's behavior within the statute of limitations 
period, specifically its refusal in June 2009 to relocate the network to a more w idely distributed tier, and 
the question before us is whether that conduct constituted a violation of Section 616. Even if Tennis 
Channel could have requested broader carriage from Comcast earlier, that does not mean Tennis Channel 
was obligated to do so. Comcast seems to suggest that Tennis Channel had an obligation to request 
broader carriage under the terms of the existing contract at the precise moment when it thought it was 
entitled to broader carriage, and not a moment later. As Tennis Channel explains, it “was aware of the 
remedies under Section 616 but concluded that it should first build its service and approach Comcast for 
relief from inadequate carriage.” 1 iK Tennis Channel waited until it thought it had a sufficiently 
compelling case for broader carriage. It made that case to Comcast. Comcast, w ith discretion to provide 
broader carriage under its existing agreement with Tennis Channel, had an obligation to evaluate that case 

111 Id. at 3. 

1 2 id. 

1,3 Id 

114 Initial Decision , 26 FCC Red at 17166-67 * 16: Tennis Channel Fxh. 144 at 9 «| 6.2.1: Tr. 2159 (Madison Bond). 

1 Hearing Designation Order. 25 KCC Red at 14155 c 12. 

1,0 The 2005 contract between Comcast and Tennis Channel docs not (REDACTED), but rather |REDACTED|. 
Tennis Channel Exh. 144 at 9 r 6.2.1. 

117 Comcast App. Jor Rev. at 4. 

IIR - 

Tennis Channel Opp. to App. for Rev. at 5. 
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in a nondiscrim inatory manner. Comcast’s alleged failure to do so, which occurred in June 2009. is the 
basis for Tennis Channel’s Complaint. 

B. Standard of Review 

35. We review the ALJ’s Initial Decision de novo."'* However, we accord deference to the 
AI J’s credibility determinations. " 0 

36. Comcast argues that where First Amendment rights are asserted, we must make an 
independent examination of the whole record and should not accord our usual deference to the ALJ’s 
specific credibility findings. 1 " 1 However, the cases to which Comcast cites reaffirm that, while in certain 
First Amendment cases reviewing courts have a special obligation to review' the record in full, credibility 
determinations are still reviewed with deference. 1 "^ In any event, our independent review of the record, as 
set forth below, supports the ALJ’s conclusions that Comcast discriminated against Tennis Channel and 
in favor of Golf Channel and Versus on the basis of affiliation, and that Comcast’s discrimination 
unreasonably restrained Tennis Channel's ability' to compete in the marketplace. We need not rely on any 
credibility determinations to come to our conclusions here. 

C. Burden of Proof 

37. The Commission’s orders have left open the question whether the burden of proof 
remains with the complainant in a Section 616 case even after successfully establishing a prima facie case 
of discrimination. 123 The ALJ. in his Initial Decision, determined that Tennis Channel retained the burden 
of proof notwithstanding the Media Bureau’s finding that Tennis Channel had established a prima facie 
case. 1:4 Tennis Channel does not dispute this detenuination in its filings before the Commission. 

38. We assume, arguendo . that Tennis Channel retains the burden of proof, but continue to 
leave this question open until the completion of the Commission’s related rulemaking process. 12 ’ We 
conclude, for the reasons set forth below, that the record evidence is sufficient to satisfy a burden of proof 
by Tennis Channel. 


111 See, e.g . Imposition of Forfeiture . 1 gainst Capitol Radiotelephone Inc dha Capitol Raging. 11 FCC' Red 2335, 
2342(1996). 

1:0 Herring Broad.. Inc. dha H ealthil y Time llarner Cable. Inc.. 26 FCC Red 8971. 8983 • 39(201 I) 

{”// ealth /'I'”), appeal docketedsuh. none Herring Broad.. Inc. dha Wealth! I v. FCC , No. 1 1-73134 (9th Cir. Oct. 
18. 2011). 

1-1 Comcast Exceptions at 4-5. 

I “* See Harte-Hanks Commo ns. Inc. v Connaughton. 491 t i.S. 657. 688-89 (1989) (noting that "credibility 
determinations are reviewed under the clearlv-erroneous standard”): Bose Corp. v. Consumers Union . 466 U.S. 485. 
499-500 (1984) (same). 

1-3 Wealth TV. 26 FCC Red at 8977-78 r 18: TCR Sports Broad. Holding. L.L.P. dha Mid-Atlantic Sports SetMork 
v. Time Warner Cable Inc . 25 FCC Red 18099. 18105 «! 11 (2010). aifd. No. 1 1-1151. 2012 WL 1672264 (4th Cir. 
May 14.2012 ) ("A/. t.VV). 

124 Initial Decision . 26 FCC Red at 17204 w 100. 

,_5 Program Carnage Order and \PR\i. 26 PCX' Red at I 1544-46 *1^ 79-81. 
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D. The Initial Decision’s Conclusion that Comcast Violated Section 616 is Consistent 
with Section 616 and is Supported by the Record 

39. For reasons set forth below, we find that the Initial Decision’s conclusion that Comcast 
violated Section 616 and Section 76.1301(c) is consistent with the Act and Commission rules and is 
supported by the record. In making these determinations, we reject Comcast's constrained reading of 
Section 616 and its efforts to characterize Section 616 as tracking antitrust law, particularly the “essential 
facilities” doctrine. 120 

1. Section 616 was Enacted to Address Concerns about Vertical Integration 

40. Insisting that Section 616 incorporates the antitrust “essential facilities’* doctrine, 

Comcast urges us to read Section 616's “unreasonably restrain” language to mean “that the programmer 
[must] suffer[] a severe competitive handicap by dint of its inability to access a necessary' service.” 12 ' We 
Find no support for this standard or for the notion that Congress’s concern in passing Section 616 was, as 
Comcast argues, cable operators’ “then-bottleneck power.” 128 Congress applied Section 616 to all 
MVPDs, not just cable operators. 1 Furthermore, Congress provided only that, in order to be prohibited, 
discrimination must unreasonably restrain the ability of an unaffiliatcd programming vendor to fairly 
compete; Congress did not incorporate standards borrowed from the distinct antitrust doctrine of essential 
facilities, or speak in terms of “access to a necessary serv ice.” 

41. Section 616 would serve no function if it existed simply as a redundant analogue to 
antitrust law. Nothing in the text of Section 616 indicates an intent to mimic existing antitrust law or the 
“essential facilities” doctrine. The legislative history, moreover, expressly repudiates such a design. The 
House Report explains. “This legislation provides new FCC remedies and does not amend, and is not 
intended to amend, existing antitrust laws. All antitrust and other remedies that can be pursued under 
current law by video programming vendors are unaffected by this section.” 1 * 0 In short. Section 616 was 
intended to operate alongside existing antitrust law, and to read Section 616 to simply echo antitrust law 
would frustrate Congress’s clear purpose to grant the Commission new authority to address concerns 
specific to MVPDs and affiliated programming.’ ’’ 

42. Contrary- to Comcast’s arguments, our reading of the history of Section 616 reveals that it 


126 Comcast Inceptions at 5-7. 

!27 Id at 6. 

128 Id. 

u<i 47 t'.S.C. § 536(a)(3) (applying the antidiscrimination requirement to "a multichannel video programming 
distributor’). 

MU CABLB TlLtVlSION C’ONSl'MhK Pl<(>! tCIION AND O )MI*L NTION At I OF 1992, HR. Ril*. No. 102-628. at l I 1 
(1992) ("House Report"). 

131 See. eg.. Satellite Bus. Sys. Apps. for Auth. Pursuant to Sections 30$, 309 dr 319 of the Com me ns Act of 1934 to 
Construct Three Domestic Commc ’ns Satellites : Apps. Jor Auth Pursuant to Sections 308. 309 & 319 of the 
Contmc ns ter of 1934 to Construct hour Fixed Domestic Satellite Earth Stations at Poughkeepsie. V. /.os Gatos . 
Cal: Franklin Takes. X.J.: A A go ura. Cal., 62 F.C.C.2d 997. 1067 f 196 (1977 ) ("Under the regulatory scheme of 
the Communications Act. we consider antitrust issues as but one part of our larger public interest determination."). 
See also United States v. FCC. 652 F.2d 72. 87 (DC. Cir. 1980) (en banc) (”[T]hc agency is required to consider 
anticompetitive consequences as one part of its public interest calculus. |No) authority we have found makes the 
antitrust component of that calculus conclusive."). 
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was designed to address specific concerns about vertical integration in the video distribution market. 132 
Congress was concerned that “vertical integration gives cable operators the incentive and ability to favor 
their affiliated programming services,’’ thereby leading to reduced competition and diversity of 
programming. 133 Congress considered prohibiting vertical integration altogether, noting that such an 
approach “has appeal,” but ultimately decided that *'[t]o ensure that cable operators do not favor their 
affiliated programmers over others,” it was appropriate to “bar[j cable operators from discriminating 
against unaffiliated programmers.” 134 With this goal of protecting competition at its core. Section 616 is 
structured to prohibit discrimination on the basis of affiliation when such discrimination has the effect of 
“unreasonably restrainlingj the ability of an unaffiliated ... programming vendor to compete fairly.” 135 

43. Our reading of the “unreasonably restrain” language of Section 616 follows from the text 
of that provision: the discrimination must be unreasonable and have a restraining effect on the 
programmer’s ability to compete fairly in the M VPD distribution marketplace. As we explained recently, 
“[b]y favoring its affiliated programming vendor on the basis of affiliation, an MVPD can hinder die 
ability of an unaffiliated programming vendor to compete in the video programming market, thereby 
allowing the affiliated programming vendor to charge higher license fees and reducing competition in the 
markets for the acquisition of advertising and programming rights.’’ 1 H ’ 

2. The AU Correctly Concluded that Comcast Deliberately Discriminated 
Against Tennis Channel and in Favor of Golf Channel and Versus on the 
Basis of Affiliation 

44. We find that the ALJ correctly concluded that Comcast both discriminated against Tennis 
Channel on the basis of nonaffiliation and discriminated in favor of Golf Channel and Versus on the basis 
of affiliation. We note that either of these forms of discrimination would be sufficient to entail a violation 
of Section 616 so long as the effect of the discrimination was to unreasonably restrain the ability of an 
unaffiliated video programming vendor to compete fairly . Both Section 616 of the Act and Section 
76.1301(c) of our Rules bar discrimination “on the basis of affiliation or nonafFiliation” when that 
discrimination unreasonably restrains the ability' to compete fairly. P; 

a. The Record Contains Circumstantial Evidence Indicating a General 
Practice by Comcast of Favoring Affiliates over Non-affiliates 

45. The record contains significant circumstantial evidence that Comcast engaged in a 
general practice of favoring affiliates over nonaffiliates. This circumstantial evidence, standing alone, 
might not be sufficient to support a finding that Comcast discriminated against a nonaffiliate in a 
particular instance. However, this circumstantial evidence, when read in conjunction with the 
determination that Tennis Channel, Golf Channel, and Versus were similarly situated but treated 
differently without a nondiscriminatory reason, supports our finding that the record, when taken as a 


1 See Program Carriage Order and XPRM . 26 KCC Red at 1 1497-98 * 4 (citing House Report, CaBL fc TtLt VISION 
CONSl'MHR PROTTCTtON AND (/OMPHTITION Ad OF 1992, S. RP.P. N(). 102-92 (1991) {"Senate Report'')). 

' ] Senate Report ai 25. 

134 Id al 27. 

"■ 47 C.S C. j> 536(jt( Vl. See also 47 C F.R. $ 76.1301(c). 

1 ,,J I’ragram Carriage Order anJ Sl’KM. 26 I CC Red ill I 1517 , 31. 

,i7 47 L.S.C. § 536(a)(3). 47 C.F.R. § 76.1301(c). 
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whole, establishes that Comcast discriminated on the basis of affiliation. 138 

46. Two top Comcast executives, Stephen Burke and Madison Bond, likened Comcast’s 
relationship with its affiliate networks to a ’'sibling” relationship. 1 ,q Mr. Bond, the Executive Vice 
President of Content Acquisition, further testified in this proceeding that affiliates obtain '‘greater access 
to some degree” to Comcast decision-makers than non-affiliates. 14 ” Mr. Burke. Comcast Corporation s 
former Chief Operating Officer, indicated in a statement in another proceeding that affiliated networks are 
"treated like siblings as opposed to like strangers,” and that affiliates "get a different level of scrutiny” 
than unaffiliated networks. 141 Though Mr. Burke argued in a declaration in this case that his previous 
statement did not pertain to carriage decisions and "w as simply an observation that individuals from 
Comcast Cable and Comcast’s affiliated network group ( Programming Group') are known to each other 
by virtue of physical proximity,*’ 14 ‘ this explanation is not consistent with his acknowledgment in his 
previous statement that affiliates '‘get a different level of scrutiny.” 141 

47. Comcast’s carriage of sports networks tracks the significance of its equity stake, 
providing further circumstantial evidence that it generally favors affiliated networks over nonaffiliated 
networks. As the ALJ pointed out, Comcast Cable's two majority-owned sports networks. Golf Channel 
and Versus, are carried broadly on the highly penetrated Expanded Basic or Digital Starter tiers. 144 
Comcast carries sports networks in which it has a minority' or indirect ownership—NHL Network, MLB 
Network, and NBA TV—on its Digital Preferred Tier, 145 which reaches [REDACTED! of its subscribers 


ljS Comcast argues that Section 616 requires a showing that an MVPD deliberately discriminated against a 
programmer based on affiliation. Comcast Exceptions at 12. Section 616 does require a showing of intentional or 
deliberate discrimination. We note, however, that this showing can be made via the use of either direct or 
circumstantial evidence of discrimination. Initial Decision. 26 FCC Red at 17206 c 105: Program Carriage Order 
andNPRSt , 26 FCC Red at 11503-05* 13-14: Herring Broad. Inc db a WealthTV v. Time Warner Cable. Inc.. 
Recommended Decision. 24 FCC Red 12967, 12998 « 63 (ALJ 2009) ("WealthTV Recommended Decision"), 
adopted by the Commission in Wealth I V. 

5 ° Initial Decision . 26 FCC Red at 17186 * 55: Tennis Channel F'x. 7: Tr. 2249 (Madison Bond). 

140 Tr. 2249 (Madison Bond). 

141 Initial Decision , 26 FCC Red at 17186 f 55; Tennis Channel Ex. 7. 
l4_ Tennis Channel H\. 19-2. 

141 Comcast also argues that Mr. Burke's previous testimony is not significant by pointing to our Order in WealthTV. 
Comcast Exceptions at 20. In WealthTV , the ALJ refused to admit the same testimony by Mr. Burke into evidence 
because Wealth I V attempted to introduce it through an improper procedure. WealthTV. 26 FCC Red at 8982 *| 34. 
We rejected WcalthTVs exception to the ALJ's evidentiary ruling. Id. at 8982. Comcast docs not argue in its 
Exceptions here that the procedure by which Mr. Burke's previous testimony was introduced was improper. In our 
WealthTV Order, we further stated that there was *'no evidence that [Mr. Burke's) testimony in a separate proceeding 
had any bearing on Wealth TV's specific complaint against Comcast or the other defendants.*’ Id WealthTV failed 
to lay a proper foundation for inclusion of the testimony and failed to show how Mr. Burke s testimony fit into a 
pattern of circumstantial evidence supporting the proposition of discrimination against it. .See id at 8982 34-35. 

The circumstances are different here. Mr. Burke restated his previous testimony for this proceeding through his 
declaration. Tennis Channel 19-2. That testimony provides important context to the circumstantial evidence of 
Comcast's favorable treatment of Golf Channel and Versus that appears in the record, as described below . 

144 Initial Decision. 26 ICC Red at 17187 • 57: Tennis Channel l.xh. 16 at 7-8* 18 ( Testimony ofllal Singer). 

145 

Initial Decision. 26 FCC’ Red at 17187 % 57: Tennis Channel E\h. 16 at 9 r 20 ( Testimony of Hal Singer). 
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and is more broadly distributed than the Sports Tier to which Tennis Channel is relegated. I4f ' Every single 
nationally distributed network carried exclusively on the Sports Tier is unatTiliated with Comcast. 147 

48. This pattern holds even as Comcast launches new affiliated networks or changes its 
equity stake in existing networks. As the ALJ noted, in 2010, Comcast planned to launch the U.S. 
Olympic Network and include it as part of its digital basic offerings, which would “giv[e] it more 
exposure than competing premium sports cable channels.” 48 This was notw ithstanding the fact that the 
new network would have no rights to air any Olympic games. 40 Comcast gave Outdoor Life Network, 
the Comcast-affiliated predecessor to Versus, 1 '''' broad distribution notwithstanding the fact that the head 
of Comcast’s programming division referred to it at the time as **a crappy channel [that was] dead in the 
water.” 1 " 1 When Comcast acquired an equity stake in the NHL Network, it moved it from the Sports Tier 
to the more highly penetrated Digital Preferred Tier. l>2 Similarly, Comcast changed its plans to place the 
MLB network on the Sports Tier after obtaining an equity stake, and placed it instead on the much more 
widely distributed Digital Preferred Tier. 15 ' 

49. In its exceptions, Comcast argues that this circumstantial evidence is irrelevant and not 
probative. 154 Comcast argues that there was no ev idence in the record comparing Golf Channel. Versus, 
and Tennis Channel to the other sports channels carried on any Comcast tier, that there were specific . 
nondiscriminatory reasons for the broader distribution of MLB Network and NHL Network, and that 
Comcast carries many unaffiliated networks broadly. 155 We agree that Comcast’s general pattern of 
carry ing sports networks is not necessarily conclusive in establishing actual discrimination in a given 
instance. However, we find the pattern significant and consistent w ith the notion that Comcast treats 
affiliates like "siblings” with respect to carriage decisions. Furthermore, this circumstantial evidence 
diminishes the credibility of Comcast’s claims that it had legitimate nondiscriminatory reasons for 
carrying Tennis Channel less broadly than Golf Channel and Versus. 

50. In order to conclusively establish discrimination by circumstantial evidence, the evidence 
must support the conclusion that, all else being equal, Comcast favors an affiliate or disfavors a non- 


Initial Decision , 26 FCC Red at 17187 « 57: .v t v lr. 2190-91 (Madison Bond): Tennis Channel Lxh. 16 at 7-8 «j 
18 (Testimony of Hal Singer). 

147 l r. al 2198 (Madison Bond). 

I4g Initial Decision, 26 FCC Red at 17187-88 * 58: Tennis Channel Exh. 77: Tr. 2188-89 (Madison Bond). 

14 Initial Decision. 26 FCC Red at I 7187-88 t 58: lennis Channel Kxh. 76-77. Tr. At 2184. 2186-87 (Madison 
Bond). 

iSu Outdoor Life Network was renamed Versus in the mid-2000s. follow ing a decision to shift its programming to 
include more traditional competitive sports, tennis Channel Lxh. 17 at 19*! 35 (Testimony of Timothy Brooks). 

Initial Decision. 26 I CC Red at 17188 * 58: I ennis Channel Lxh. 26: l ennis Channel Lxh. 143 at 39 (Jellrev 
Shell Deposition). 

Initial Decision. 26 I CC Red at 17188 r 59: Comcast Lxh. 75 at 9 5 24 (Testimony of Madison Bond): Tr. 2179 
(Madison Bond): see Tr. 853 (I lal Singer). 

Initial Decision. 26 I CC Red at 17188 51 59: l ennis Channel Lxh. 16 at 10 5' 20 & n. 18 ( Testimony of I lal 
Singer): Tr. 855 (Hal Singer). 

lM Comcast /Exceptions at 28-29. 
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affiliate without a valid nondiscriminatory reason. We now weigh that kind of ev idence w ith specific 
regard to Golf Channel, Versus, and Tennis Channel. 

b. The Record Establishes that Golf Channel, Versus, and Tennis 
Channel are Similarly Situated 

51. ITte record evidence establishes that Golf Channel, Versus, and Tennis Channel are 
similarly situated for purposes of determining whether discrimination on the basis of affiliation occurred. 
Tliis is clear when the networks are compared along a series of important axes. 

52. Similar Sports Programming. All three networks provide sports programming. As the 
ALJ noted, all three networks broadcast sporting events and other ty pes of similar non-event sports- 
related content, such as lifesty le and instructional sports programming. Tennis Channel and Golf Channel 
are each devoted to a single sport w ith high levels of audience participation. 1 ' 6 Furthermore, Tennis 
Channel and Versus have a history' of repeatedly sharing or seeking rights to the same sporting events. 15 ' 

53. Demographics. Because the three networks carry similar programming, it is not 
surprising that the demographic evidence introduced before the ALJ indicates that the three networks 
target and reach similar audiences. All three channels target affluent viewers with very similar median 
household incomes. 158 All three channels skew male in their viewership. 15 ° And all three channels target 
adults in the overlapping 25-to-54 or 35-to-64 age brackets. 160 

54. Advertisers. The record further established remarkable overlap in advertisers. As the 
ALJ noted, in 2010 [REDACTED| of Golf Channel's revenue and |REDACTED| of Versus's revenue 
from each of their 30 largest non-endemic advertisers came from either recent advertisers on Tennis 
Channel or from companies that Tennis Channel was soliciting to advertise. 11,1 Of Tennis Channel s 30 
largest non-endemic advertisers in 2010. |REDACTED| advertised on Golf Channel and |REDACTED| 
advertised on Versus. 

55. Ratings. The ratings for the three channels—Golf Channel, Versus, and Tennis 
Channel—arc almost identical. Measuring markets in the first nine months in 2010 where the channels 


156 Initial Decision. 26 FCC Red at 17171 € | 25: tennis Channel Hxh. 16 at 17 « 28 (Testimony of Hal Singer). 
|REDACTED| of Tennis Channel viewers participate in tennis and |REDACTED| of Golf Channel viewers 
participate in golf. Id. 

15 Initial Decision, 26 FCC Red at 17171 c 26; see. e g.. Tennis Channel Exh. 16 at 22* 31 (Testimony of Hal 
Singer): tennis C hannel F.xh. 35: tennis Channel F.xh. 40 at 10: tennis C hannel Hxh. 41 at II: Tennis Channel 
Hxh. 43 at 2: T ennis C hannel Fxh. 49: fr. 2592-93 (Joseph Donnelly): Tennis Channel Fxh. 14 at 19* 42 
(Testimony of ken Solomon). 

,5 * Initial Decision. 2b FCC Red at 17176-77 T 37: Tennis Channel Exh. 17 at 16-18. 23-25 Mi 31-33.42-45 
(Testimony of Timothy Brooks): Tennis Channel Exh. 16 at 17 c 28(Testimony of Hal Singer). 

IV ’ Initial Decision. 26 FCC Red al 17178 « 41: Tennis Channel Exh. 17 at 16-18. 23-25 31-33. 42-45 (Testimony 

of Timothy Brooks); Tennis Channel Exh. 16 at 17 * 28 (Testimony of Hal Singer). 

Initial Decision. 26 FCC Red at 17179-80143: Tr. 713-14 (Timothy Brooks). See also Tr. 626 (Gar> Herman). 

161 Initial Decision. 26 FCC Red at 17180-81 f 45: I ennis Channel Exh. 15 at 3-4 " 8. 10. Exhibit 13 (I estimony of 
Gary Herman). Endemic advertisers are advertisers lhat exclusively promote products or services specific to a 
particular sport. Tennis Channel Exh. 15 at 3. 4 7. 10 ( Testimony of Gary Herman). 

I6 ~ Initial Decision. 26 FCC Red at 17181 *46: Tennis Channel Exh. 15 at 4 * 10 (Testimony of Gary Herman). 
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are available, both Tennis Channel and Golf Channel averaged total-day household ratings of 
|REDACTED|, 161 while Versus was within hundredths of a rating point at [REDACTED). 164 

56. Comcast asserts that the ALJ made “six serious errors’ in its similarly situated 
analysis. 19 * These purported ‘‘errors/’ taken together, are not sufficient to counterbalance the tremendous 
similarities between the networks established by the record. 

57. First, Comcast argues that its broader carriage of Golf Channel and Versus is explained 
by the fact that when those channels were originally launched, MVPDs had spare capacity and were 
seeking new programming. 160 However, Comcast's carriage decisions regarding other networks around 
the time of its alleged discrimination against Tennis Channel make clear that time-to-market distinctions 
cannot explain Comcast’s relegation of Tennis Channel to the Sports Tier. In 2009, Comcast granted 
carriage to two recently-affiliated sports networks—MLB Network and NHL Network—on the Digital 
Preferred Tier, which is much more broadly distributed than the Sports Tier. 1 '' 7 Also in 2009, Comcast 
moved NBA TV, in which Comcast has an indirect ownership interest, from the Sports Tier to the Digital 
Preferred Tier. 1 '’ 8 Furthermore, the record evidence demonstrates that at the time of renewal, MVPDs 
generally consider whether to reposition networks they carry .' 60 Comcast has moved unaffiliated 
networks to more narrowly penetrated tiers at these times. 170 Significantly, however, Comcast renewed 
agreements with Versus and Golf Channel in 2009 and 2010 without even considering such 
repositioning. 17 ’ 

58. Second, Comcast points to differences in programming between the networks, for 
example the fact that Tennis Channel shows some nonexclusive content and repeats of earlier matches 
while Golf Channel and Versus programs are exclusive and mostly current. 172 Comcast also points out 
that Tennis Channel pays significantly less for its programming and argues that Tennis Channel has less 
of an ability to attract subscribers than Golf Channel and Versus. 171 As discussed below, we do not find 
these purported distinctions to be as significant as Comcast presents them to be, nor do we find them to 
overcome the significant evidence of similarity. 


,l ' 3 Initial Decision, 26 FCC Red at 17183 w [ 48; Tennis Channel Exh. 17 at 14-15 f 28 (Testimony of Timothy 
Brooks ). 

h ' 4 Initial Decision. 26 FCC Red at 17183 % 48; Tennis Channel Lxh. 17 at 20 % 36 (Testimony of Timothy Brooks). 
l6S Comcast exceptions at 22-28. 

106 Id at 22-23. 

11 Initial Decision. 26 FCC Red at 17193 ^ 73: Tennis Channel Exh. 16 at 10 f 20 Si n. 18 (Testimony of Hal 
Singer); Tr. 853. 855 (llal Singer), Tr. 2179 (Madison Bond). 

u> * Initial Decision . 26 FCC Red at 17193 % 73: Tr. 2179-80. 2295 (Madison Bond). 

,r0 Initial Decision. 26 I CC Red at 17194 % 74: Tr. 2240-41 (Madison Bond). 

17 ‘ ’ Initial Decision . 26 FCC Red at 17194 74; Tr. 2240-41. 2243 (Madison Bond). 

1 1 Initial Decision. 26 I CC Red at 17194 • 74: see Tr. 2226-28, 2297 (Madison Bond): Tr. 2409-10 (Jennifer 
Gaiski). 

i 71 

' Comcast exceptions at 23. 
m hi. at 23-24. 
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59. With a careful examination of the three channels, Comcast's efforts to depict Tennis 
Channel's content as less attractive to subscribers rings hollow. For example, Comcast’s point regarding 
Tennis Channel’s non-exclusive tournament coverage is undermined by the fact that Tennis Channel 
covers all four Tennis Grand Slams, 174 w hile Golf Channel does not have the rights to air any of the four 
Golf Majors. 17 " The relevance of Comcast’s argument that Tennis Channel relies more on repeats is 
undermined by a comparison of the total number of hours of live event programming, a much more 
important metric for determining the freshness of sports programming. Tennis Channel airs almost 
exactly the same number of hours of live event programming as Golf Channel, 170 and airs more live event 
programming than Versus.’' Furthermore, though Versus does not program non-live sporting events as 
often as Tennis Channel does, that does not mean that Versus is filling the balance of its schedule with 
fresh and appealing content; the second biggest category of programming on Versus is infomercials. 178 

60. Comcast’s argument regarding the amount that Tennis Channel pays for its programming 
as compared to Versus and Golf Channel may be of some significance as an indicator of the value of the 
programming to networks and subscribers, but its persuasive force is overwhelmed by the much more 
powerful evidence in the record regarding the very similar ratings among the channels. Furthermore, it is 
not clear from the record how well the cost of programming serves as a proxy for appeal. As noted in the 
record, some of the highest rated and valuable content on television consists of reality programming that 
is inexpensive to produce. 179 

61. Also of some significance is evidence invoked by Comcast that supports the notion that 
subscribers value Golf Channel and Versus more than Tennis Channel. This evidence includes assertions 
by Comcast field representatives of a lack of consumer demand for Tennis Channel and testimony by an 
executive at Charter Communications to the same effect. 180 Comcast also argues that Golf Channel and 
Versus '‘have demonstrated a proven ability to attract and retain subscribers,” by pointing to testimony 
that recounts how Charter Communications considered moving Golf Channel and Versus to a less 
penetrating tier but received a large number of Charter subscriber complaints after they viewed a crawl on 
the bottom of the screen on those netw orks that urged them to contact Charter. 181 The fact that Charter 
subscribers responded to a crawl in support of Golf Channel and Versus tells us nothing about how 
subscribers would have responded to a similar crawl in similar circumstances in support of Tennis 
Channel. As with the evidence that Tennis Channel pays less for its programming, we ultimately do not 
think this evidence overcomes the forceful evidence in the record that demonstrates Tennis Channel’s 
similarity to Golf Channel and Versus. 


14 initial Decision. 26 FCC Red at 17163 c 5: Tennis Channel Exh. 14 at 7 c 13 (Testimony of Ken Solomon). 

, ? initial Decision , 26 FCC Red at 17164 n.25: Tr. 1513 (Michael Egan). 

176 Tennis Channel aired |REDACTED| of live event programming, while Golf Channel aired IREDACTED] of 
such programming in the same period. Initial Decision. 26 FCC Red at 17173 n.106: Comcast Exh. 77 at 31 ^ 51 
(Testimony of Michael Egan). 

17 ' Versus aired "somewhere in the neighborhood" of |REDACTED| of live event programming a year. Tr. 1651 
(Michael Egan). 

,7! ' Tr. 2634 (Joseph Donnelly). 

I7g Initial Decision. 26 FCC Red at 17185 * 51: Tennis Channel Exh. 16 at 55 r 79 (Testimony of Hal Singer). 
l8u Comcast Inceptions at 24. 

1,1 Id at 24 n.105. 


8529 




Federal Communications Commission 


FCC 12-78 


62. Third, Comcast attempts to undercut the importance of the similar ratings for the three 
networks by arguing that ratings “are of minimal importance to MVPDs, whose principal business is 
selling subscriptions . not advertising , for which ratings matter more.” 1 * 2 As noted above, the evidence 
put forward by Comcast to suggest that Golf Channel and Versus drive more subscriptions than Tennis 
Channel is weak. Furthermore, the record indicates that Comcast itself relied upon ratings 
|REDACTED|. 18 ' 

63. Fourth, Comcast argues that Golf Channel targets viewers older than those that Tennis 
Channel targets. 181 As the ALJ found. Golf Channel. Versus, and Tennis Channel all target adults in the 
overlapping 25-to-54 or 35-to-64 age brackets defined by Nielsen. 18 '' The record also demonstrates that 
the median age of Tennis Channel's viewers is not drastically different from that of Golf Channel and 
Versus—within | REDACTED) y ears of that of Golf Channel and within | REDACTED] years of that of 
Versus. 186 While one could argue that the [REDACTED| year spread in median age between Tennis 
Channel and Golf Channel is not small enough to provide strong independent evidence that the networks 
are similarly situated, we do not believe it is large enough to constitute evidence against such a 
determination. This evidence, introduced by Comcast, is consistent w ith and reinforces the conclusion 
that the three networks targeted adults in overlapping age brackets. Comcast argues [REDACTED] that 
half of Golf Channel viewers are older than 54 and therefore cannot be reconciled with the finding that 
Golf Channel and Tennis Channel target viewers in the 25-to-54 age bracket. 187 This argument is 
unpersuasive as it is little more than an attempt at statistical gaming. 188 Using Comcast's reasoning, half 
of Golf Channel viewers are younger than 54, which surely places a significant number of its viewers 
within that same 25-to-54 age bracket. This approach also ignores the 35-to-64 age bracket, which the 
record suggests is targeted by the three networks and into which a significant number of those Golf 
Channel viewers older than 54 certainly would fall. 

64. Comcast also argues that the conclusion that Tennis Channel, like Golf Channel and 
Versus, targets male audiences is erroneous on the grounds that the record suggests that Tennis Channel 
appeals to both men and women. 18g In particular, Comcast cites the Recommended Decision in 
WealthTV, in which the ALJ rejected WcalihTV's argument that its network’s appeal skewed toward men 
by looking to marketing materials that demonstrated a broad appeal to both men and women. ig ° Here, we 
find the most compelling evidence in the record of the networks’ appeal to be the 2010 MRI data on 
actual audience demographics, which shows that [REDACTED], 1,1 a ratio close to that which Comcast’s 


, s ~ Corneast Exceptions at 25. 

183 See. eg. Tennis Channel Fx. 82 (|REDACTED|). 

84 Corneas f Except ions at 25-26. 

,8 * initial Decision. 26 FCC Red at 171 70-80 f ] 43; Tr. 713-14 (Timothy Brooks). See also Tr. 626 (Gary I lennan). 

!S ° See initial Decision. 26 FCC Red at 17180 *| 44 & n. 150: see Comcast Exh. 77 at 50 r 87 (Testimony of Michael 
Egan). The median ages of Versus. Tennis C hannel, and Golf Channel |REDACTED| respectively. /*/ 

l S7 

Comcast Exceptions at 25-26. 

188 This argument is inapplicable to Versus as its median age falls |REDACTED|. See supra note 184. 

Comcast Exceptions at 26. 

Id. (citing WeahhlT Recommended Decision. 24 I CC Red at I2979-X3 **' 27-34). 

1 1 Initial Decision. 26 FCC Red at 17178 at* 41; Tennis Channel Kxh. 17 (Testimony of Timothy Brooks) at 18 (*! 
33): see Tennis Channel Exh. 16 ( Testimony of Hal Singen at 17 (* 28). 
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own expert conceded to be male-skewed. 10 ' 

65. Fifth. Comcast attempts to rehabilitate the testimony of Comcast’s programming expert, 
Michael Egan, which the ALJ determined was '‘not credible.” 1 Though Mr. Egan had testified in 
WealthTV that a “genre” analysis was appropriate in evaluating similarity between networks, 194 in this 
case Egan testified about “sub-genres” within the sports genre and pointed to differences in the mix of 
sports programming on each channel—the amount of event vs. non-event programming: the popularity of 
each sport: the exclusive vs. nonexclusive programming; the amount of live vs. non-live programming; 
the amount of first run vs. repeat programming; and the amount spent on programming.We do not find 
Mr. Egan's efforts to distinguish the networks by sub-genre persuasive. As the programming between 
any two networks could be distinguished if categorized finely enough, it was essential that Mr. Egan 
explain in his testimony why this particular “sub-genre” analysis was appropriate, especially when, by his 
admission, he was unaware of any prior use of this methodology in the cable industry'. 106 Mr. Egan failed 
to provide such an explanation, leading us to agree with the ALJ’s credibility determination. Even 
assuming Mr. Egan's analysis to be meaningful, we find that the similarities in programming among the 
three networks vastly outweigh the differences. The three networks carry' similar amounts of live event 
programming. 197 Tennis Channel and Golf Channel are both single sports networks that, as noted above, 
reach audiences with similar demographics by income, age. and gender. And Tennis Channel and Versus 
competed directly against each other on numerous occasions to carry the same events. 198 

66. We also do not find convincing Mr. Egan’s efforts to characterize the three networks as 
having very' different '‘images.” Comcast complains that the ALJ improperly faulted Mr. Egan for 
offering observations on direct examination that were not part of his written testimony w hen those 
observations were made in response to questions by the ALJ. 199 We find Mr. Egan’s testimony about the 
different images of the three networks unconvincing on its own terms. Mr. Egan asserts that Tennis 
Channel projects a “very' international” image that differs from Golf Channel's “country club” image and 


|y;: Initial Decision . 26 FCC Red at 17179II42: Tr. 2714 (Marc Goldstein). Comcast cites |REDACTED] in which 
Tennis Channel held itself out (REDACTED) between male and female viewers. Comcast Exh. 127 at 
ri CCOM 00019131; Comcast Exh. 181 at TTCCOM 00022484: Comcast Exh. 268. Comcast Exh. 589 at 
TTCCOM 00086182. We find data demonstrating a network's actual demographics more compelling than a 
network’s representation of its own demographics. 

Iv ’ Initial Decision. 26 I CC Red al 17172-73 *j 28. 

1,1 Id. at 17172-73 c 28 & n.99: Tr. al 1598-99 (Michael Egan). Mr. Egan also employed a "look and fed” analysis 
in the earlier case. W ealthTV Recommended Decision . 24 I CC' Red al 12978 *< 23. 

195 Initial Decision. 26 FCC Red at 17173 * 29: Tr. 1601 (Michael Egan): see Comcast Exh. 77 at 18-40*1* 29-66 
(Testimony of Michael Egan). 

196 Initial Decision . 26 FCC Red at 17173* 29: Tr. 1616 (Michael Egan). In response to a question asking Mr. 

Egan if he ever saw Comcast perform “the kind of slicing of the data’' that he performed in this case. Mr. Egan 
responded that he “wouldn’t suspect they did what |he| did because [they| would not ty pically Ipcrfomi that kind of 
analysis.) That wouldn’t be the (typical | behavior of an MVPD .. . .“ Tr. 1615 (Michael Egan). 

1 7 See supra * 59. 

Initial Decision , 26 FCC Red at 17171 *| 26 :Tcnnis Channel Exh. 16 at 22 f 31 (Testimony of Hal Singer): 
Tennis Channel Exh. 35; Tennis Channel Exh. 40 at 10: Tennis Channel Exh. 41 at 11; Tennis Channel Exh. 43 at 2: 
Tennis Channel Exh 49: Tr. 2592-93 (Joseph Donnelly); Tennis Channel Exh. 14 at 19-20*1 42 (Testimony of Ken 
Solomon). 

10 «> 

C omcast Exceptions at 26-27. 
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Versus’s ’‘aggressive” image. 00 We do not find the record to support any of the asserted network images. 
Egan's description of Tennis Channel as having an “international” image is based on '‘interstitial bits’* 
about a minute or two in length that “might [talk] about what’s going on in [a foreign city' where a 
tournament is located].’ 001 We do not find such brief segments of programming that are shown during 
tennis event coverage to convincingly establish Tennis Channel's image as “very' international.” Mr. Egan 
also attempts to demonstrate that Tennis Channel has a “very international" image by pointing to two 
network hosts, “a Eatin-American woman” and an “Asian-American woman." 20 ' We find the suggestion 
that the on-air presence of two female professionals of color gives the Tennis Channel an image that is 
international rather than American to be completely unpersuasive. In arguing that Golf Channel has a 
“country club” image. Mr. Egan explains that he found the entire network to have that image because one 
program featured Donald Trump and another featured a conversation between “authoritative" hosts in 
front of a fireplace that “look[ed] like one of the rooms of a clubhouse of the Masters, Augusta.” 203 Not 
only is this evidence unpersuasive on its own terms, it is notable that Mr. Egan failed to explain why 
Tennis Channel, a network that carries a sport that is commonly associated with country' clubs. 2W did not 
project a similar “country club” image. Mr. Egan's proffered image of Versus as “aggressive” was 
limited to his analysis of the network’s hunting and fishing programming, which comprises a fraction of 
its programming. 20 ' Egan's analysis did not explain how the network s competitive sports programming, 
which includes basketball, minor league baseball, skiing, snowboarding, volleyball, diving, triathlon, and 
bicycling/ 06 contributes to an “aggressive” image. In fact, when Outdoor Life Network was rebranded as 
Versus, the network attempted to more closely associate itself with the sports that Mr. Egan’s analy sis 
does not consider and dissociate itself from the fishing and hunting that his analysis solely considers. 20 ' 

67. Sixth. Comcast argues that the ALJ's rulings on discrimination and unreasonable 
restraint are inconsistent. 208 It cannot be, Comcast asserts, that Tennis Channel can have succeeded 
enough in the marketplace to be similarly situated and yet have suffered from an unreasonable restraint on 
competition. 200 What Comcast is attempting with this argument is to create a Catch-22 in which Tennis 
Channel is either similarly situated, in which case it is not harmed, or harmed, in which case it is not 
similarly situated. We reject this argument, and note that it amounts to an effort to effectively deprive 
Section 616 of its force. There is nothing inconsistent about a network attracting sufficient viewers, 
programming, and advertising to become similarly situated to other networks and yet being unreasonably 
restrained from finding greater success in competing against those networks due to discrimination by an 


200 Initial Decision . 26 FCC Red al 17173-74 * 30; I r. 1518. 1510. 1534-35 (Michael Egan). 

201 Initial Decision.. 26 FCC Red at 17174 % 31; Tr. 1518-19 (Michael Egan). 

202 Initial Decision , 26 FCC Red at 17174-75 1 32; Tr. 1519 (Michael Egan). 

203 Initial Decision. 26 I CC Red at 17175 f 34; IT 1510. 1513-14 (Michael Egan). 

201 Initial Decision . 26 FCC Red at 17175 T 34: see Tennis Channel Exh. 16 at 17 f 28 (Testimony of Ha) Singer). 
Initial Decision. 26 FCC Red af 17176 % 35; Tr. 1534-35 (Michael Egan). 

Initial Decision, 26 FCC Red at 17176 f 36; see Tr. 1 539-41 (Michael Egan); Comcast Cable Exh. 77 at 33-34 c 
57 ( Testimony of Michael Egan). 

J " See Tennis Channel Exh. 16 at 15 c 27 (Testimony of Hal Singer). 

JW Comcast exceptions at 27-28. 

200 Id. 
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MVPD with which those networks are affiliated." 10 For reasons discussed in detail below, we find that 
Tennis Channel did suffer an unreasonable restraint on its ability to compete fairly. 

c. Comcast Differentially Treated Golf Channel, Versus, and Tennis 
Channel on the Basis of Affiliation 

68. Comcast’s differential treatment of Tennis Channel as compared to Golf Channel and 
Versus is not disputed. Comcast gives Golf Channel and Versus dramatically broader carriage than 
Tennis Channel. Comcast’s decision to relegate Tennis Channel to the Sports Tier, which subscribers 
must pay an additional monthly fee to access, ensures that the network reaches far fewer of Comcast's 
subscribers. While the Golf Channel and Versus reach |REDACTFD| of Comcast's subscribers. Tennis 
Channel reaches only |REDACTED|. 2 " 

69. This vastly differential treatment, when weighed together with the similarly situated 
nature of the three networks and the general evidence that Comcast treats its affiliates like "siblings” and 
its non-affiliates like ‘'strangers.’* provide sufficient evidence to support the finding that Comcast 
discriminated against Tennis Channel and in favor of Golf Channel and Versus on the basis of affiliation, 
absent any persuasive evidence or argument that the reasons for the differential treatment were 
nondiscriminatory. We find each of Comcast's arguments that the basis for its differential treatment w as 
nondiscriminatory unpersuasive for the reasons set forth below. 

70. Comcast’s claim that other providers treated Golf Channel and Versus more 
favorably than Tennis Channel. Comcast argues that its differential treatment of Tennis Channel as 
compared to Golf Channel and Versus cannot be the result of discrimination on the basis of affiliation 
because other MVPDs that are not affiliated with Golf Channel or Versus also treat Tennis Channel less 
favorably. 212 Comcast relies on evidence that it carries Tennis Channel more broadly than other cable 
providers and that other MVPDs, including telephone and satellite companies, carry 2 Golf Channel and 
Versus more broadly than Tennis Channel/ 13 

71. We do not find this argument compelling. The record, examined in its entirety, shows 
that Comcast treats Golf Channel and Versus more favorably and Tennis Channel less favorably than they 
are treated by other MVPDs. The record demonstrates that Comcast carries Tennis Channel at 
|REDACTED| of the average penetration rate at which it is carried by other MVPDs, including 
telephone companies and satellite MVPDs. 21 * Tennis Channel’s average penetration rate with the largest 
MVPDs, those that have at least two million subscribers, in the third quarter of 2010 |REDACTED| than 
its penetration rate on Comcast’s systems. 215 Comcast attempts to tilt the data by narrowing the 

" l0 Furthermore, our methods of comparing tire netw orks to see if they are sim ilarly situated screen out some of the 
effect of the harm, for example, our comparison of the ratings of the ncl works only applies to ratings where the 
networks are carried. The three networks might have indistinguishable ratings, hut they do not have an 
indistinguishable number of total viewers because Golf Channel and Versus are carried more broadly than Tennis 
Channel. 

fcl 1 Initial Decision. 26 FCC Red at 17185-86 ^ 54: see Tennis Channel E\h. 16 at 7-8 c 18(1 estimony of Hal 
Singer). 

■< p 

( omenst Exceptions at 18-19. 

211 Id. 

:i4 Initial Decision. 26 FCC Red at 17191 * 67: sec Comcast E\h. 80 at 12. 26-29 «J22&Tabic I A. 40 & Tabic 2B 
( Testimony of Jonathan Ors/ag): Tr. 1376-77 (Jonathan Orszag). 

Initial Decision . 26 FCC Red at 17191 * 67: see Tennis Channel Exh. 16 at 40 ^ 54 (Testimony of Hal Singer). 
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comparison to other cable operators. 214. However, elsew here in its Exceptions. Comcast argues that its 
actions do not unreasonably restrain Tennis Channel's ability to compete because Comcast subscribers 
can always switch to other providers, like satellite, that carry' Tennis Channel more broadly. 217 We think 
it is appropriate to view the market as a whole, and include in the comparison MVPDs that Comcast sees 
as its chief competitors. 21 ' 

72. In addition to evidence that other MVPDs carry Tennis Channel more broadly than 
Comcast, there is also evidence that other MVPDs carry Golf Channel and Versus less broadly than 
Comcast. Golf Channel and Versus are carried on Comcast at | REDACTED! respectively, than they are 
by other MVPDs. 2 '" 

73. Comcast is correct that other MVPDs generally carry Golf Channel and Versus more 
broadly than Tennis Channel. However, when viewed in light of Comcast's substantial market share and 
the fact that other MVPDs tend to treat Tennis Channel better, and Golf Channel and Versus worse, than 
Comcast, we find that this difference in carriage is best explained by the ripple effect that exists between 
MVPDs. The record establishes that one MVPD’s decision to carry' a network at a specific level of 
distribution increases the likelihood that another MV PD will carry that network at the same level of 
distribution. 2-0 A major MVPD's decision to widely distribute a network provides that network with 
greater access to subscribers, particularly in major cities, and additional publicity', which in turn makes 
broader carriage by other MVPDs more appealing and likely. 221 An MVPD's decision to narrowly 
distribute a network reduces the network's total subscribers, which lowers the licensing revenue it earns, 
reduces its ability to attract advertisers, and limits its ability to make the investments, such as raising 
revenue to purchase programming, that are necessary to compete with other sports networks. 222 A 
deprivation of access to subscribers by one MVPD thus can affect a network’s overall standing and its 
ability to secure strong carriage deals with other MVPDs. The record illustrates this effect. MVPDs 
would often ‘‘inquire about Tennis Channel 's level of carriage on Comcast” and would often follow 


-16 Comcast Exceptions at 18-19. 

'-' 1 U at 9. 

~ l * Initial Decision. 26 KCC Red at 17191-92 * 68. Comcast suggests that Tennis Channel's average level of 
carriage in the marketplace is inflated by DirecTV's carriage of Tennis Channel at (REDACTED) the penetration of 
the rest of the market, implying that this is the result of an equity-for-carriage deal between a network and its “parent 
company.'* See Comcast Exceptions at 19 n.80. We find the record shows that a minority equity interests in Tennis 
Channel was granted to DirecTV in exchange for forgoing the “free period” of serv ice at the beginning of the 
contract term, not for broader carriage. Tennis Channel Fxh. 14 at 4-5 * 8 & n.3 (Testimony of Ken Solomon); Tr. 
506-08 (Ken Solomon): sec also Initial Decision. 26 FCC Red at 17192 n.232 (same finding of fact). In any event, 
the record fails to establish that Direc I V‘s level of carriage of Tennis Channel is discriminatory or otherwise 
improper and \vc see no compelling reason to exclude it from consideration. See also *1 74. infra. Comcast makes 
no attempt to argue that DISH's carriage of Tennis Channel likewise should be excluded from consideration. See 
Tr. 506-08 (Ken Solomon) (testifying that level of carriage was determined for both DirecTV and DISH, without 
regard to consideration of equity interests). 

- 1 * Initial Decision. 26 FCC Red at 17191 ^66: Tr. 1299-1300 (Jonathan Orszac). 

Initial Decision . 26 FCC Red at 17189 * 63: sec I r. 722-23 (Timothy Brooks): Tr. 1901-04 (Gregory Rigdon): 
Tennis Channel Fxh. 16 at 41. 62-63, 70 <|* 55. 89. 101 (Testimony of Mai Singer). When a network “gives a 
concession to a distributor that's visible, such as reticring rights, it's going to be used . . . [by] other distributors . .. 
as something they want." Tennis Channel Exh. 140 at 114 (Oregon Rigdon Deposition). 

-_l Tr. 722 ( Timothy Brooks): see Tennis Channel Fxh. 14 at 17 % 38 (T estiniony of Ken Solomon). 

2 " Tennis Channel Fxh. 14 at 17* 38 (Testimony of Ken Solomon). .Stv infra * 83-84. 
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Comcast's lead, placing Tennis Channel in a more difficult negotiating position with those other 
MVPDs 223 This ripple effect is also reflected in carriage agreements, which sometimes include clauses 
that increase the level of penetration of a network as its aggregate subscriber count increases. For 
example, under their carriage agreement, | REDACTED!. 224 The record shows that Comcast itself 
recognized the existence of the ripple effect. Comcast executives were |REDACTED|~ 25 
|REDACTED|." 0 Comcast executives also noted that [REDACTED]. 2:7 We note that the nature of the 
ripple effect is such that the larger the MV PD. the greater the effect. Comcast serves almost a quarter of 
the MVPD market.*^ 8 Comcast’s concerns about the ripple effect of the carriage decisions of 
[REDACTED!, an MVPD a fraction of its size, make it very difficult for Comcast to argue, as it does 
here, that the existence of the ripple effect '“flies in the face of common sense. 1 ' 229 

74. We re ject the argument that our analysis of Comcast's discriminatory conduct should not 
have relied on, among other evidence, the average penetration rate of Tennis Channel, Golf Channel, and 
Versus among other MVPDs, but instead should have used a comparison metric that Comcast itself never 
articulates in its Exceptions (ft?., a comparison between Comcast's carriage and that of other MVPDs 
without any equity interest in Tennis Channel). 2 '" We think it reasonable in assessing whether Comcast 
discriminated on the basis of affiliation to consider the treatment of the three networks at issue by the 
MVPD market in general, including Comcast's principal competitors, DirecTV and DISH—which are, 
after Comcast, the second and third largest MVPDs in the Nation. We disagree w ith the contention that 
we should have excluded those MVPDs from our comparison of penetration rates simply because they 
had an equity' interest in Tennis Channel. 231 It is indisputable that the mere fact of vertical integration 
does not itself establish affi I iat ion-based discrimination by the vertically integrated MVPD in favor of its 
affiliated network; were the opposite true, it w ould be sufficient to establish a violation of Section 616 
that Comcast is affiliated with Golf Channel and Versus. Here, other than pointing to the satellite 
providers* equity interests in Tennis Channel, our dissenting colleagues identity- no evidence that 
DirecTV and DISH must have given preferential treatment to Tennis Channel on the basis of its affiliated 
status. 2 ' 2 Thus, we disagree with the assertion that it was improper to include carriage by those MVPDs 
in our comparative assessment of penetration rates; there has been no show ing that the satellite providers' 


2 ~* Tennis Channel Exh. 14 at 17 *[ 38 (Testimony of Ken Solomon). 

"~ 4 Initial Decision . 26 FCC Red at 17190 % 64: Tennis Channel Exh. 14 at 5 % 8 & n.4 {I estimony of Ken 
Solomon). 

" 5 See Tennis C hannel Exh. 16 at 40 & Table 6 ( Testimony of I lal Singer). 

226 Initial Decision , 26 FCC Red at 17190* 65: Tennis Channel Exh. 38 at COMTTC 00052319: SV e Tr. 1901-02 
(Gregory Rigdon). 

227 Initial Decision. 26 FCC Red at 17190* 65; Tennis Channel Exh. 38 at COMTTC_00052319. 

2^8 

Comcast Exceptions al 9. 

2y * Id. at 18. Comcast argues that "|i|f broad carriage of Tennis Channel truly were a valuable business opportunity , 
other sophisticated MVPDs would not blindly follow Comcast's lead if it were not in their own interests." Id. This 
argument entirely ignores the direct effect Comcast's carriage of Tennis Channel has on I ennis Channel’s ability to 
compete for viewers, advertisers, and programming and thereby make itself more attractive to other MVPDs. As 
discussed in the follow ing section. Comcast’s narrow carriage of Tennis Channel has a dramatic effect on Tennis 
Channel’s ability to compete in the MVPD carriage marketplace. See infra f 83-84. 

" v, .SiY Joint Dissenting Statement of Commissioners McDowell and Pai ("Joint Dissent"). 

See id 

See also n. 218, supra. 
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carriage decisions w ere unduly tainted by considerations of affiliation (as opposed to based on legitimate 
business considerations concerning the satellite providers’ evaluations of the value and audience appeal of 
Tennis Channel). 

75. Even were we to assume that the alternative metric proposed is the proper one (and even 
were we to exclude our comparison of penetration rates from our analysis), we would reach the same 
conclusion that Comcast discriminated on the basis of Tennis Channel's unaffiliated status based on the 
independent - and substantial - evidence discussed above. Among other record evidence, this includes 
the evidence that Comcast treats affiliates like "siblings’ and non-affiliates like "strangers.’' and 
Comcast's failure, discussed below, to engage in any actual cost-benefit analysis when confronted with 
Tennis Channel's carriage request. Further, the ripple effect, documented above, provides an explanation 
for similarities in carriage that is consistent with discrimination by Comcast. Our discussion of the ripple 
effect does not suggest that Comcast somehow has an obligation to improve Tennis Channel’s standing 
through broader carriage. 2 '* Instead, our point is simply that where other evidence indicates that 
Comcast’s carriage decision vis-^-vis Tennis Channel was the result of discrimination, the limited 
carriage of that network by some other MVPDs (particularly other cable operators) may be, at least in 
part, attributable to Comcast’s carriage decision. That is particularly so in light of Comcast’s significant 
market share and the influence it wields in the MV PD market. 2,4 

76. Comcast's alleged cost-benefit analysis. Comcast argues that its carriage decision 
regarding Tennis Channel was based not upon discrimination, but upon a cost-benefit analysis that found 
that the substantial cost of broadly carrying Tennis Channel outweighed the benefits. 235 Comcast asserts 
that Tennis Channel’s proposal for wider distribution, if granted, would have substantially increased 
Comcast’s costs through increased subscriber fees and reduced its Sports Tier revenue while providing no 
offsetting benefits. 236 Comcast also points to a poll of its regional executives who initially reported little 
interest among subscribers for broader carriage of Tennis Channel, and previous survey s of customers 
that reported no consumer demand for Tennis Channel. 237 

77. We find Comcast's cost-benefit analy sis irredeemably flawed. A cost-benefit analysis, as 
its name makes clear, must include examinations of both costs and benefits. The record shows that 
Comcast failed to consider the benefits of carry ing Tennis Channel on a more w idely distributed tier. The 
Comcast executive in charge of acquisitions who performed the analysis admitted in her testimony that 
she gave no thought to preparing an analysis of "what Comcast might have gained by moving The Tennis 
Channel to a more widely-distributed tier." 235 * She failed to consider the advertising availabilities from 

‘ ,3 See Joint Dissent, infra. 

We also disagree with the proposition that the ripple effect is “counteracted" by the possibility that Comcast s 
competitors may lx* able to lure away customers by distributing Tennis Channel more broadly . See Joint Dissent. 
infra. As an initial matter, we doubt that this understanding of MVPD competition—that customers will 
opportunistically sw itch MVPDs based upon a lower price for one particular channel, even ineluding customers who 
watch Tennis Channel only intermittently—realistically reflects the wav in which the MVPD marketplace works in 
practice. Furthermore, it is significant that Comcast's most direct competitors, the satellite providers, do in fact 
distribute I ennis Channel more broadly. As shown above, substantial evidence in this case confirms that both 
parties (including Comcast) have expressed concern about the ripple effect. See supra % 73. 

‘ 5 ('omenst Exceptions at 13. 

'-'"u 

~' 7 Id ;ii l4:Coincast Exh. 78 at 3-4 0-10 (Testimony of Jennifer Gaiski ); T r. 1881-82 (Greg Rigdon): Comcast 

Fxh. 130: I r. 2365-66 (Jennifer Gaiski). 

;,s Initial Decision. 26 K X Red at 17195 1, 76&n.25l: I r. 2439 (Jennifer Gaiski). 
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which Comcast might benefit and made no written analysis of the possibility of additional upgrades and 
subscribers if Tennis Channel were distributed more widely. 2 ^ 

78. Comcast’s argument is also undermined by the evidence in the record that it did not 
consider repositioning, let alone perform a cost-benefit analysis of the impact of repositioning. Versus and 
Golf Channel at the time of their renewals in 2009 and 2010. 24 ° If Comcast had performed a cost-benefit 
analy sis in 2010. it would have found that broadly distributing Golf Channel and Versus cost Comcast 
|REDACTED|, respectively." 41 The record shows that the cost of carry ing Tennis Channel more broadly 
in 2009 was only |REDACTED|. 242 In other words, Comcast would have paid substantially less to carry' 
Tennis Channel broadly than it did to carry Golf Channel and Versus broadly.* 44 

79. Comcast argues that the ALJ erred in that he discounted the cost-benefit analysis on the 
grounds that Comcast did not make a written or quantified analy sis of the benefits of carry ing Tennis 
Channel broadly/ 44 Comcast asserts that M VPDs are not required to document their carriage 
deliberations in writing, and argues that in any event there were no benefits to quantify.' 1 * Comcast 
misreads the ALTs opinion. The Initial Decision does not find Comcast's argument regarding its cost- 
benefit analysis unpersuasive on the basis of the analy sis not being written down or on the basis that 
Comcast did not attach numbers to its examination of benefits. The Initial Decision finds Comcast's 
argument unpersuasive because Comcast made no attempt to analy ze benefits at allWe find 
Comcast's cost-benefit analy sis unpersuasive for the same reason. 

80. We find Comcast's evidence that it made its decision based on data that indicated that its 
subscribers lacked interest in Tennis Channel to be unpersuasive. The record shows that when Comcast 
polled its regional executives regarding interest in Tennis Channel, it asked those executives to return in 
“a day ortwo M with updated findings following consultation with local system personnel. 24 However, 
Comcast made its decision on Tennis Channel’s carriage request the next day, before those executives had 
a reasonable opportunity to present their findings.* 4S Comcast's reliance on an incomplete poll in making 
its Tennis Channel carriage decision does not persuade us that the decision was nondiscriminatory. Even 
if Comcast had obtained the Rill results of the poll. Comcast’s reliance on that information would be 
undermined by evidence in the record that Comcast had earlier overridden regional executives’ decisions 


* w Initial Decision , 26 FCC Red at 17195 * 76 & n.252: Tr. 2414 (Jennifer Gaiski). 

240 Initial Decision. 26 FCC Red at 17194 ^ 74: Tr. 2226-28. 2297 (Madison Bond): Tr. 2409-10 (Jennifer Gaiski). 

241 Initial Decision. 26 I CC Red at 17196 ^ 77 & n.257: Tr. 2218-19. 2221 (Madison Bond):Tr. 2376 (Jennifer 
Gaiski). 

24: Initial Decision. 26 FCC Red at I7l%«i77& n.257: Comcast Txh. 588: Tr. 2376 (Jennifer Gaiski). 

" 41 Data from 2009 indicates that Tennis Channel's liccnsc-fec-pcr-rating point is |REDACTED|. Tennis Channel 
K\h. 16 at 32-33 1 46 (Testimony of Hal Singer). 

“ 44 Comcast Exceptions at 16-17. 

245 id 

2,6 Initial Decision. 26 FCC Red at 17195 * 76. 

Initial Decision. 26 FCC Red at 17169-70* 21; Comcast Fxh. 130: see Tr. 2367 (Jennifer Gaiski). 

24,1 Initial Decision. 26 FCC Red at 17170 * 21: Comcast E\h. 78 at 7 * 17 (Testimony of Jennifer Gaiski). 
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to cany Tennis Channel more broadly as not being good business. 240 In other words, Comcast had clearly 
indicated to its regional executives that it did not favor broad carriage of Tennis Channel, rendering the 
results of a “poll 0 of those executives unpersuasive. 

81. We also reject Comcast's argument that it relied on previous customer surveys in making 
its carriage decision with regard to Tennis Channel. 250 Three of the four examples it cites are, in fact, not 
evidence related to customer surveys. Comcast cites testimony that in 2005, local systems answered an 
inquiry into whether there was an interest in carrying Tennis Channel more broadly by replying there was 
no interest in bearing the high license fees that accompanied broader carriage. 251 This occurred before 
Tennis Channel made improvements to its programming and increased its viewership 2?2 Even so, 
Comcast's local systems at the time expressed “some enthusiasm'' for Tennis Channel's programming. 2 ^ 3 
Comcast also cites handwritten notes from the 2009 meeting with regional personnel discussed above that 
we have already rejected as unpersuasive. 04 Comcast further cites testimony indicating that one local 
system received no customer complaints when it moved Tennis Channel to the Sports Tier in 2007. 255 
This testimony is unhelpful because the event it describes occurred before the period when Tennis 
Channel alleges carriage on the Sports Tier was a result of discrimination. The only actual customer 
survey evidence Comcast cites is testimony by Greg Rigdon, Comcast's current Executive Vice President 
of Acquisition and Content, that he reviewed consumer surveys in preparation to give testimony before 
the ALJ and found that there is ;, no consumer demand for [carry ing Tennis Channel more broadly].”** 
However, there is no evidence that those surveys were reviewed in connection with Comcast's actual 
decisions about Tennis Channel's carriage, including the reevaluation by Mr. Rigdon of Tennis Channel's 
proposal in 2011 P 1 

82. In light of these profound flaws in Comcast's purported “cost-benefit" analysis, we 
cannot conclude that this analysis was the true basis of Comcast’s carriage decision as opposed to a 
strategy designed to insulate Comcast in litigation, especially when this evidence is weighed against the 
strong circumstantial evidence that Comcast's decision was animated by discrimination on the basis of 
affiliation. 258 


* tennis Channel Reply at 30-31; Tennis Channel Kxh. 48. See also Tr. 1877, 1878-79 (Gregory Rigdon): Tr. 

2190-98 (Madison Bond). 

00 Comcast Exceptions at 14; Comcast l.'xh. 78 at 3-4 M 9-10 ( t estimony of Jennifer Gaiski ): Tr. 1881-82 (Greg 
Rigdon): Comcast Kxh. 130; Tr. 2365-66 (Jennifer Gaiski). 

Comcast Kxh. 78 al .3-4 M 9-10 (Testimony of Jennifer Gaiski ). 

See supra r 12. 

■ s * Comcast Exh. 78 at 3 c 9 (Testimony of Jennifer Gaiski ). 

^ Comcast Exh. 130. 

Tr. 2365-66 (Jennifer Gaiski). 

Tr. 1881-82 (Greg Rigdon). 

257 Id at 1883-85. 

See Initial Decision. 26 FCC Red at 17170 w 22. C omcast also argues that the Initial Decision ignored evidence 
that demonstrates that changes in market conditions over time, not affiliation-based discrimination, guided its 
carriage decisions. Comcast Exceptions at 22. We have already examined this argument and rejected it as 
unpersuasive. See supra * 57. 
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3. The ALJ Properly Found that Comcast's Treatment of Tennis Channel 
Unreasonably Restrains Tennis Channel's Ability to Compete 

83. We find that Comcast’s discriminatory treatment of Tennis Channel unreasonably 
restrained Tennis Channel's ability to compete in the marketplace. The record indicates that if Comcast 
had not relegated Tennis Channel to the Sports Tier and instead provided Tennis Channel with 
penetration equivalent to that of Golf Channel and Versus, the network would have approximately 
|REDACTED| additional subscribers/ 50 The record also suggests that this gain would likely have been 
even greater once the “ripple effect" is taken into account. 26 '' Rather than provide Tennis Channel with 
broad distribution, Comcast placed the network onto a tier that reaches only |REDACTED| of its 
subscribers. 

84. Comcast’s placement of Tennis Channel affected its ability to compete in a variety of 
direct and indirect ways. Tennis Channel collects less in licensing fees than it would if it reached more 
MVPD subscribers, 261 cutting into the network’s largest source of revenue. 262 The limitation on Tennis 
Channel's audience size and the reduction in Tennis Channel's income make it difficult for the network to 
acquire programming rights. 263 Comcast’s limited distribution of Tennis Channel has also discouraged 
advertisers from placing advertisements on the network and consequently reduced advertising 
revenues. 2 * 4 We are persuaded by the evidence that Tennis Channel’s limited distribution is “the single 
most prevalent reason" that advertisers give for not placing ads on the network, as it situates the network 
below the 40 million subscriber threshold that the advertising industry uses to determine the placement of 
national ads 265 |REDACTED| have all declined to place ads on Tennis Channel on a regular basis in 
recent years because of the network's limited distribution. 266 |REDACTED| have only placed 
advertising on Tennis Channel during ffeeview periods when its subscriber count has risen to over the 40 
million subscriber threshold. 26 The record provides evidence that Tennis Channel would have grown to 


250 Initial Decision . 26 FCC Red at 17198 ^ 82: IT 2096-97 (Madison Bond): Comcast Fxh. 588. 

initial Decision , 26 TCC Red at 17198 5 82; see supra *i 73. 

" 61 Initial Decision. 26 FCC Red at 17198 5 83: tennis Channel Fxh. 14 at 17 * 38 (Testimony of ken Solomon). 

262 Initial Decision. 26 FCC Red at 17198 * 83; Tr. 298 (Ken Solomon). 

263 Initial Decision. 26 FCC Red at 17199-17200 * 86: Tennis Channel Exh. 14 at 17 c 38 (Testimony of ken 

Solomon); see also Tennis Channel Exh. 17 at 33 65 (Testimony of Timothy Brooks). The record shows that 

t ennis C hannel was unable to acquire the rights to telecast tennis event programming such as |REDACTED| as a 
consequence of its limited distribution. Tennis Channel F\h. 14 at 18 f 40 (Testimony of Ken Solomon). 

~ 64 Initial Decision, 26 FCC Red at 17201 90. 9|; IT 592-93 (Gary I lerman): Tennis Channel Exh. 15 at 6, 9 VI 

14, 24 (Testimony of Gary Herman). 

“ 6< Initial Decision. 26 FCC Red at 17201 5 90; see IT. 592 (Gary I lerman): lennis C hannel F\h. 15 at 5 •; 11 
(testimony of Gary I lerman). 

Initial Decision. 26 FCC Red at 17201 % 90: 1 ennis Channel Exh. 15 ( Testimony of Gary I lerman) at 6-7. 8 (*^ 

16- 17.20). 

~ 67 Initial Decision. 26 FCC Red at 17201 5 90; see lennis Channel Fxh. 15 (Testimony of Gary Herman) at 7-8 ( c 5; 

17- 18). A freeview is “[a) period during which a network authorizes an MVPD to distribute its programming to 
incremental subscribers without charge to the incremental subscribers or to the distributor for these subscribers." 
Initial Decision , 26 FCC Red a! 17217. 
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|REDACTED| subscribers, 26 * exceeding the 40 million subscriber threshold and likely attracting more 
national advertisers, had Comcast not limited the network's distribution. These harms are of such a 
magnitude that they clearly restrain Tennis Channel's ability to compete fairly with similarly situated 
networks. 

85. Tennis Channel was also unreasonably restrained in its ability- to compete by Comcast's 
discrimination on the basis of affiliation in favor of Golf Channel and Versus.Golf Channel and 
Versus are substantially similar to Tennis Channel, particularly in demographics and advertising. 270 As a 
result, those networks compete for viewers and advertisers. Because limiting the distribution of Tennis 
Channel shrinks the network's potential audience and discourages advertising placements. Golf Channel 
and Versus are effectively provided with a competitive advantage. Versus also competes directly with 
Tennis Channel for programming rights and therefore directly benefits from the difficulties in acquiring 
programming rights that Tennis Channel faces as a consequence of more limited carriage. 271 a detrimental 
effect that even Comcast executives have acknowledged. 272 The record shows that Golf Channel and 
Versus receive benefits because of affiliation w ith Comcast, such as Comcast ensuring favorable channel 
placement and sufficient distribution of Versus to protect its National Hockey League programming 
rights. 27 * that provide further advantages to those networks’ ability to compete against Tennis Channel. 
The advantages that Comcast provides to its affiliated networks, both directly and through its carriage 
decisions, support our finding that Comcast’s discrimination against Tennis Channel was unreasonable 
and restrained Tennis Channel’s ability to compete in the marketplace. 

86. Comcast argues that Tennis Channel failed to provide any evidence that its ability to 
compete was unreasonably restrained. 274 It asserts that the harms to Tennis Channel described above are 
simply the negative consequences that follow from any network’s inability- to obtain broader carriage, 
which are insufficient to show unreasonable restraint under Comcast’s interpretation of Section 6I6. 275 
As we have stated above, we do not find Comcast's narrow interprclalion of Section 616 to be persuasive 
as it is inconsistent with the section's legislative history-, and we instead embrace a straightforward and 
textual reading of Section 616. 276 That standard, requiring that the discrimination be unreasonable and 


268 Initial Decision. 26 FCC Red at 17198 « 82: see J r. 2096 (Madison Bond): Tennis Channel Kxh. 14 at 3 * 8 
(Testimony of Ken Solomon); Comcast Kxh. 588. 

^ Indeed, the differential between Comcast’s distribution of Tennis Channel, on the one hand, and Golf Channel 
and Versus, on the other, is alone enough to establish that Comcast 's discrimination on the basis of affiliation 
unreasonably restrained Tennis Channel's ability lo compete. 

:v> See supra" 53-54. 

‘ 7I See Initial Decision. 26 FCC Red at 17199-17200 * 86-88: Tennis Channel Fxh 16 at 22 f 31 (Testimony of Hal 
Singer): Tennis Channel Kxh. 35: tennis Channel Kxh. 40 at 10: tennis Channel Kxh. 41 at II: tennis Channel 
Fxh. 43 at 2: Tennis Channel Exh 49: Tr. 2592-93 (Joseph Donnelly): Tennis Channel Exh. 14 at 20 c 42 
( testimony of ken Solomon). 

2 Initial Decision. 26 FCC Red at I72O0 «; 88: tennis Channel Exh. 143 at 53-54 (Jeffrey Shell Deposition). 

Initial Decision, 26 FCC Red at 17188-89 60. 61: Tennis Channel Fxh. 55: Tr. 2270-75 (Madison Bond): 

tennis Channel Exh. 84: tr. 2393-98 (Jennifer Gaiski). 

' 74 Comcast Exceptions at 7. 

in ki 

See supra c 43. 
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have a restraining effect on the programmer's ability to compete in the MVPD distribution marketplace, is 
satisfied here. We further reject Comcast's contention that the harms in this case are “highly generalized 
and speculative" and the sort that will “be present in every’ case in which a network seeks broader 
distribution by an MVPD."" 77 The harms inflicted upon Tennis Channel were not simply the consequence 
of its inability to obtain broader carriage, but as the entirety of the evidence in the record demonstrates, 
were a consequence of Comcast’s discrimination in favor of its own similarly situated affiliates with 
which Tennis Channel competes for advertisers, audience, and, in the case of Versus, programming. 
Because Comcast is the nation's largest MVPD, that harm amounted to a loss of access to |REDACTED| 
subscribers. 278 

87. Comcast makes two additional arguments to suggest that Tennis Channel was not 
unreasonably restrained by Comcast’s decision to give Tennis Channel inferior carriage to Golf Channel 
and Versus. First, Comcast argues that its carriage of Tennis Channel on any tier belies the suggestion 
that Comcast unreasonably restrains Tennis Channel’s ability to compete in the marketplace. 27 '' We reject 
this argument for the same reasons as it was rejected in the Initial Decision. 280 As the record shows, only 
|REDACTED| of Comcast subscribers pay the additional fee required to access the Sports Tier. 281 This 
low percentage suggests that Tennis Channel's placement on the Sports Tier serves as a barrier to access 
by Comcast subscribers. Furthermore, Comcast’s unreasonably preferential treatment of Golf Channel 
and Versus gave those networks a competitive advantage over Tennis Channel. Second, Comcast argues 
that even if it did not cany Tennis Channel at all, Comcast customers amount to less than 24 percent of 
the MVPD market, leaving the rest of the market open to Tennis Channel." 82 We reject this argument as 
well. Comcast is the nation’s largest MVPD. It directly represents nearly 24 percent of the market, 283 and 
has even greater influence on the market due to the ripple effect. 284 As we found in a previous 
proceeding, “Comcast's extensive cable distribution network affords it the ability to use its video 
distribution market position to harm other competing video programming firms and harm competition in 
video programming.” 28 ' In addition to serv ing almost a quarter of all homes in the United States, 

Comcast dominates seven of the top ten MVPD markets, and has a substantial presence in an eighth 
market. 280 For example, Comcast has a 62 percent share of the Chicago Designated Market Area and a 67 
percent share of the Philadelphia Designated Market Area. 28 ' Comcast also holds more than 40 percent of 


* 7/ Comcast Exceptions at 10. 

278 Initial Decision. 26 FCC Red at 17198 T 82: Tr. 2096-97 (Madison Bond): Comcast Fxh. 588. 

( omcast Exceptions at l >. 

:8!> Initial Decision, 26 FCC Red at 17199 * 84. 

281 Initial Decision. 26 FCC Red at 17198-69 *' 83; Comcast Fxh. 78 at 2 * 4 (I eslimony of Jennifer (iaiski). 

2M " Comcast Exceptions at 9. 

"* 3 Tennis Channel Fxh. 13. Applications of Comcast Carp.. General Elec Co. and SEC Universal. Inc for Consent 
to Assign Licenses and Transfer Control of Licenses. Memorandum Opinion and Order, 26 FCC Red 4238. 4284-85 
116 (2011) {"Comcast-SB( 7 r "). 


2S4 


See supra r 73. 


28 ' Comcast-SBCU. 26 FCC Red at 4238. 4284-85 * 116 


286 Tennis Channel Ex. 16 at 69*’ 101 (Testimony of Hal Singer); Tennis Channel Ex. 15 at 5-6 ( c f 13-14) 
(Testimony of Gary Herman). 

“ 7 Comcast-S BCV. 26 FCC Red at 4285 * 116. 
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the market in 13 of the 20 largest markets. 2 * 8 We have found before that Comcast's extensive reach 
potentially allows it to reduce “the viewership of competing video programming networks, which in turn 
could render these networks less attractive to advertisers, thus reducing their revenues and profits/’ 289 An 
MVPD that discriminates against a video programming vendor by limiting the vendor's access to nearly a 
fourth of the entire market and to a significant percentage of subscribers in major regional markets, while 
by giving similarly situated affiliated competitor networks broad access is clearly restraining the vendor's 
ability' to compete/ 90 


4. An Equal Carriage Remedy is Appropriate and Authorized under Section 
616 

88. Comcast argues that the remedy ordered in the Initial Decision goes beyond the harms 
asserted by Tennis Channel. 201 Relieving the competitive injury' allegedly inflicted upon Tennis Channel, 
Comcast asserts, does not require the network to be granted channel placement equal to that of Golf 
Channel and Versus/ 92 Comcast believes that the Initial Decision fails to find injury based on channel 
placement, fails to analyze how the repositioning remedy would redress Tennis Channel’s injury, and fails 
to consider the complexity and burden that Comcast faces in repositioning “even a single channel on each 
of the distinct channel lineups on Comcast’s hundreds of cable systems/’ 293 Comcast also argues that the 
remedy ordered by the ALJ in the Initial Decision goes beyond rectifying harms by compelling Comcast 
to pay additional sums for broader carriage of Tennis Channel: 294 Comcast insists that such a result is not 
in the public interest. 295 

89. As discussed in detail above, we find that the record clearly supports the ALJ's 
conclusion that Tennis Channel was unreasonably restrained in its ability to compete by receiving 
significantly narrower carriage than Golf Channel and Versus. 2 ' 1 ' Tennis Channel's competitive 
disadvantage against Golf Channel and Versus would be directly relieved if Comcast provided Tennis 


2S * Id at 4285 n.275. 

:8 ° Id at 4285 f 116. 

29u Our conclusion that Comcast’s discrimination on the basis of affiliation unreasonably restrains Tennis Channel s 
ability to compete fairly is based upon Comcast's relegation of Tennis Channel to its Sports Tier. We offer no 
opinion as to w hether this prong of Section 616 would be satisfied had Comcast instead placed Tennis Channel on a 
tier, such as the Digital Preferred Tier, with broader carriage than the Sports Tier but narrower carriage than the 
Digital Basic Tier. (We do not see how this observ ation constitutes any concession, let alone a “major concession/* 
Joint Dissent, infra. All we say here is that if Comcast had carried Tennis Channel more broadly, the question 
whether I ennis Channel was unreasonably restrained in its ability to compete would be a different one and might 
yield a different answer. We think it appropriate and prudent to focus our conclusions on the facts at hand, rather 
than speculating on the proper analysis of facts not presented in this case. That particular!} makes sense because 
Comcast does not attempt to address w hat the impact of its conduct w ould be if it instead had placed Tennis Channel 
on a tier with broader carriage than the Sports Tier but one with narrower carriage titan the Digital Basic Tier.) 

Comcast Exceptions at 38. 


Id 


Id 


: r o 


Id. at 39. 


2 l) 5 


Id 


2 "" See supra rr 83-87. 
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Channel with equal carriage. With equal carriage, Tennis Channel would be able to compete against Golf 
Channel and Versus on equal footing for content, advertisers, and viewers. Furthermore, without the 
ripple effect of Comcast’s narrow carriage of Tennis Channel on the basis of affiliation. Tennis Channel 
will be in a better position to compete for broader carriage on the systems of other M VPDs. 

90. We are also not persuaded by Comcast’s argument that it should not have to pay Tennis 
Channel for broader carriage. As an initial matter, the remedy only requires Comcast to provide Golf 
Channel and Tennis Channel with equal carriage. Comcast could comply with this remedy without 
providing Tennis Channel broader carriage. To the extent that Comcast makes the decision to comply by 
moving Tennis Channel to a more broadly distributed tier, then Comcast is effectively deciding that 
channels situated similarly to Golf Channel and Versus are most appropriately carried at a broader tier. 
Comcast and Tennis Channel already agreed in their contract how Tennis Channel should be compensated 
if it is carried on a broader tier. 2 ' 7 Tennis Channel has not argued that those terms are discriminatory, and 
we see no reason to relieve Comcast of its contractual obligations. 

91. We do. however, agree with Comcast that the record does not sufficiently establish that 
Tennis Channel’s ability to compete fairly was unreasonably restrained by its channel placement. In June 
2009, when Tennis Channel sought broader carriage from Comcast, it did not seek better channel 
placement. In the proceedings before the ALJ, Tennis Channel never sought better channel placement as 
a remedy. Because channel placement was not at the heart of the dispute between Comcast and Tennis 
Channel, and because Tennis Channel did not seek better channel placement as a remedy, the record on 
the effect of Tennis Channel's placement was underdeveloped. Comcast also makes a compelling 
argument that the ALJ failed to consider adequately the burden of repositioning Tennis Channel. 2 ** As a 
matter of common sense, it seems reasonable to assume that Comcast’s placement of Tennis Channel in 
the upper reaches of its system hampers Tennis Channel’s ability' to attract viewers, while Comcast's 
placement of both Golf Channel and Versus within a few channels of ESPN helps their ability to attract 
viewers. That said, Tennis Channel did not significantly develop this issue and did not seek this remedy, 
and therefore we disagree with the ALJ that equitable channel placement is an appropriate remedy based 
on the record developed in this case. 

92. Though we find the equal carriage portion of the ALJ remedy appropriate, we find it 
necessary to clarify it in some key respects. To satisfy the equal carriage requirement, Comcast must carry 
Tennis Channel on the same distribution tier, reaching the same number of subscribers, as it does Golf 
Channel and Versus. ** The ALJ did not prescribe specific license fees, and we decline to do so here. 
However, this does not mean that Comcast has no obligations under this Order with regard to license fees. 
As indicated above, to the extent that Comcast moves Tennis Channel to a more broadly distributed tier, 
Comcast must pay Tennis Channel any additional compensation for broader carriage that the parties have 
already negotiated. To the extent the existing contract does not state how Tennis Channel should be 
compensated for broader carriage, we expect the parties to negotiate appropriate pricing terms.' 00 

5. The Requirement to Carry Tennis Channel on Equal Terms with Golf 


See Tennis Channel E\h. 144 at 6 c 5.1. 

2‘>* .. 

C omcast hxceptions at 3H. 

For the reasons stated in the Initial Deeision. our remedy excludes parity on analog sy stems where the addition of 
Tennis Channel would require displacement of existine networks. Initial Decision . 26 FCC Red at 17211 119 & 

n.353. 

;(y-i 

Comcast does not offer any Exception to the Aid's forfeiture order except for its general Exceptions to the 
conclusion that Comcast violated Section 616. We therefore do not independently review the forfeiture order here. 
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Channel and Versus is Consistent with the First Amendment 

93. Comcast argues that the remedy ordered in the Initial Decision, and by extension the 
remedy ordered below, is a content-based speech restriction that violates its First Amendment rights. 01 
Comcast contends that the "similarly situated’’ analy sis depends upon an assessment of the content of 
Golf Channel, Versus, and Tennis Channel. Because the analysis compares Comcast’s treatment of 
Tennis Channel with the treatment it accorded to its affiliated networks (Golf Channel and Versus). 
Comcast argues that the remedy imposed is the product of a content-based restriction on its speech and 
therefore is subject to strict scrutiny. 30 " Comcast further contends that the remedy must be invalidated 
because it does not survive strict scrutiny . m 

94. As explained below, while we agree with Comcast that the remedy imposed implicates its 
First Amendment rights, the carriage requirement is not content-based and therefore is subject to 
intermediate (rather than strict) scrutiny . Because the carriage requirement easily survives intermediate 
scrutiny review, we find that it is valid under the First Amendment. 

95. Though Comcast styles its First Amendment arguments as taking issue with our analysis 
and remedy , its arguments effectively amount to a frontal assault on the constitutionality of Section 616. 
Comcast’s First Amendment discussion takes issue with two aspects of the Initial Decision that we affirm 
here. First, Comcast argues that the “similarly situated’’ analysis violates the First Amendment. In 
making this argument, Comcast argues that the "similarly situated” analysis is "entirely untethered from 
the statutory text and Congress’s intent.’” {M But this is not accurate. Section 616 clearly speaks in terms 
of prohibiting discrimination. Admitting evidence of disparate treatment of similarly situated parties as 
circumstantial evidence supporting a showing of intentional discrimination is a hallmark of discrimination 
law. ’ 05 Congress intended this kind of analysis to be applied under Section 616. As the Ffouse Report 
notes: “An extensive body of law exists addressing discrimination in normal business practices, and the 
Committee intends the Commission to be guided by these precedents." u * 


('offleast Exceptions at 30-38. 

* Id at 32-35. See also id at 20-22. 


■ Ii Id at 35-38. 

'° 4 Id at 21. 

05 See. e.g. Ercegovich v. Goodyear lire A Rubber Co.. 154 F.3d 344. 351 (6th Cir. IW8| C'|A| plaintiff. . . 
establishes a prima facie case of age discrimination when he or she produces evidence demonstrating that ... 4) a 
similarly-situated employee who is not a member of the protected class was offered the opportunity to transfer to an 
available position, or other direct, indirect, or circumstantial evidence supporting an inference of discrimination.”); 
Hurke-hoM'ltT v Orange Count y. hla.. 447 F.3d 131 9. 1323 (11th Cir. 2006) (“Disparate treatment claims can be 
proven using direct evidence ... or circumstantial evidence. ... To establish a prima facie case for disparate 
treatment in a race discrimination case, the plaintiff must show that ... (3) her employer treated similarly situated 
employees outside of her protected class more favorably than she was treated ... 

House Report at 110. Comcast argues that the "similarly situated” analysis “is indistinguishable from the 
common-carrier discrimination standard that Congress rejected as inappropriate for Section 616 claims.” Comcast 
Exceptions at 21. But employing a “similarly situated” analysis when analyzing discrimination is a far cry from 
imposing a common carriage requirement. The Initial Decision did not stop its analysis after concluding that Tennis 
Channel. Golf Channel, and Versus were similarly situated but treated differently. Instead, the Initial Decision 
reviewed additional evidence that Comcast discriminates on the basis of affiliation, reviewed and rejected Comcast's 
various non-discriminatory explanations for its differential treatment, and made an independent determination that 
Tennis Channel was unreasonably restrained from competing fairly. Initial Decision , 26 FCC Red at 17185-17202 
«« 53-92. 
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96. Second, Comcast argues that its speech rights are implicated by the remedy’s requirement 
to carry Tennis Channel so long as it chooses to carry' Golf Channel and Versus. ’ 07 Again. Comcast's 
issue is really with Section 616 more than with our remedy. Section 616 bars discrimination “/>/ the 
selection, terms, or conditions for carriage of video programming?'™ On its face. Section 616 clearly 
prohibits certain “editorial decisions" not to carry particular channels. Comcast’s complaint that the 
remedy infringes on its “editorial decisions" is really a complaint about Section 616's discrimination 
prohibition, not the particular remedy ordered here. 

a. The Requirement to Provide Tennis Channel with Equal Carriage to 
Golf Channel and Versus is Subject to Intermediate Scrutiny 

97. While we conclude that Comcast's First Amendment arguments generally lack merit, we 
agree with Comcast’s threshold contention that the remedy—which requires Comcast to provide carriage 
to Tennis Channel on terms as favorable as those provided to Golf Channel and Versus—implicates 
Comcast's First Amendment rights. The ALJ concluded otherwise based on the rationale that Comcast 
remained free not to carry Tennis Channel if it chose to no longer carry Golf Channel and Versus. We 
find that the ALJ erred in this limited respect. Comcast's First Amendment rights are implicated by our 
carriage remedy because Comcast is entitled, in the exercise of its editorial discretion, to choose to carry 
Golf Channel and Versus. Should it exercise that choice, our remedy requires Comcast to carry Tennis 
Channel. Thus, the remedy affects Comcast's authority to determine the composition of networks on its 
cable systems—a result that, under established law, has been recognized as implicating the First 
Amendment. ,,n 

98. That the remedy at issue implicates Comcast's First Amendment rights does not mean 
that it is subject to strict scrutiny, however. As the Supreme Court has explained in the context of 
required carriage by a cable system, “regulations that are unrelated to the content of speech are subject to 
an intermediate level of scrutiny." 3 1 In Time Warner Entertainment v. FCC {Time Warner), the D.C. 
Circuit found that intermediate scrutiny applied to section 19 of the Cable Television Consumer 
Protection and Competition Act (1992 Act), which prohibits cable operators from discriminating in the 
sale or delivery of affiliated cable networks.’ 12 As the DC. Circuit explained, “|T]hese provisions are 

307 Comcast Exceptions at 31. 

3<)s 47 U.S.C. § 536(a)(3) (emphasis added). 

,cw According to ihe AIJ. ’’the proposed remedy requires only elimination of discrimination in carriage between 
Tennis Channel and the two Comcast affiliates, w ithout dictating how any of the three networks arc to he carried, or 
not carried." Initial Decision , 26 FCC Red at 17205 % 103. 

3,u Turner Broad. Sys.. Inc. v. FCC , 512 U.S. 622 (1994 ) ( Turner I). For this reason, wc reject Tennis 
Channel's argument that Comcast has not articulated any speech interest implicated by the Initial Decision because 
Comcast already carries Tennis Channel on its sv stems. Tennis ( hannel Reply at 33. As explained above, settled 
law establishes that the First Amendment is implicated where, as here, a carriage requirement limits the editorial 
discretion of a cable operator to select Ihe composition of networks on its cable system. See Turner /. 512 U.S. at 
636-37. lennis Channel is therefore incorrect in asserting that the Initial Decision only effectively limits Comcast's 
authority to charge a fee to its subscribers who want to watch lennis Channel. Tennis Channel Reply at 33. The 
remedy imposed requires carriage on terms equivalent to those provided to C omcast’s affiliated networks and. in so 
providing, impacts Comcast's selection of networks on its cable systems. This conclusion is consistent with our 
2011 rulemaking order, which concedes that the First Amendment is implicated hut says that intermediate scrutiny 
applies. Program Carriage Order and \PR\/. 26 FCC Red at 11517-1X r 32. 

Turner /. 512 U.S. at 642. 

5I * Time Horner C.ntm I Co v. hCC. 9! Kid 957. 977-78 (l).C'. Kir. 19%). 
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content-neutral on their face, regulating cable programmers and operators on the basis of the ‘economics 
of ownership/ a characteristic unrelated to the content of speech/’' 113 The government’s interest was ‘‘the 
promotion of fair competition in the video marketplace,” a goal that “both furthers an important 
government interest and is unrelated to the suppression of free expression/’ 314 

99. The application of intermediate scrutiny to a required-carriage remedy under Section 616 
follows inexorably from Time Warner . Like the provision at issue in Time Warner, the program carriage 
provision (and the Commission’s implementing rule) regulate anticompetitive conduct not on the basis of 
content, but rather on the basis of affiliation the “economics of ownership/’ Our recent Program 
Carriage Order and SPRM precisely spelled out the connection between Time Warner and Section 616: 

The D.C. Circuit has already decided that the leased access provision of the 1992 Cable Act is not 
content-based. The court held that the leased access provision does not favor or disfavor speech 
on the basis of the ideas contained therein; rather, it regulates speech based on affiliation w ith a 
cable operator. The same conclusion applies to the program carriage provision of the 1992 Cable 
Act. which prevents MVPDs from demanding exclusivity or financial interests from, or 
discriminating on the basis of affiliation with respect to, unaffiliated programming vendors and, 
accordingly, regulates speech based on affiliation with an MVPD, not based on its content. The 
court held in Time Warner that the provisions of the 1992 Cable Act that regulate speech based 
on affiliation are subject to intermediate scrutiny and are constitutional if the government’s 
interest is important or substantial and the means chosen to promote that interest do not burden 
substantially more speech than necessary to achieve the aim. The Time Warner court found that 
there are substantial government interests in promoting diversity and competition in the video 
programming market. The program carriage rules, like the leased access requirements, promote 
diversity in video programming by promoting fair treatment of unaffiliated programming vendors 
and providing these vendors w ith an avenue to seek redress of anticompetitive carriage practices 
of MVPDs. Moreover, because MVPDs have an incentive to shield their affiliated programming 
vendors from competition with unaffiliated programming vendors for viewers, advertisers, and 
programming rights, the program carriage rules promote competition in the video programming 
market by promoting fair treatment of unaffiliated programming vendors. Thus, like the leased 
access rules, the program carriage rules would be subject to, and would withstand, intermediate 
scrutiny. 3 ' 5 

100. Comcast argues that the remedy at issue is a content-based restriction insofar as it is the 
product of “similarly situated” analysis, which involves a “detailed comparison of the three networks’ 
content/’ 310 That argument, however, misunderstands the concept of a “content-based” regulation under 
First Amendment doctrine. As the Supreme Court explained in Turner /, the “principal inquiry in 
determining content neutrality’... is whether the government has adopted a regulation of speech because 
of [agreement orl disagreement with the message it conveys/’ 317 That is clearly not the case here. Here, 


31 ’ Id at 977. 

1,4 Id at 978. 

15 Program Carriage Order and A PPM. 26 FCC Red at 1 1517-18 ^ 32 (internal citations omitted). 

, <s Comcast Exceptions at 33. 

3 ' Turner I. 512 l .S. at 642 (quoting Ward v. Rock Against Racism. 491 U.S. 781. 791 (1989)). See also H ard, 491 
U.S. at 791( quoting Clark v. Cmty. for Creative S'onA 'i ole nee. 468 ll.S. 288. 293 (1984)) (“Government regulation 
of expressive activity is content neutral so long as it is 'justified \\ ithout reference to the eontent of the regulated 
speech/*'). 
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we have considered the content of the three networks solely for purposes of conducting a comparative 
analysis to determine whether Comcast discriminated "on the basis of affiliation or nonaffiliation'’ by 
affording preferential treatment to affiliated networks that are similarly situated to Tennis Channel. The 
particular content of the programming at issue w as irrelevant; the same comparative analysis would apply 
regardless of the specific type of programming involved. Moreover, we considered the relevant 
programming as merely one element of a series of factors (none of which was independently dispositive) 
to determine whether the three networks were similarly situated. Thus, nothing in our approach, or the 
statutory provision and Commission rule that undergirded it, favors or disfavors any particular speech 
'‘because of [agreement or] disagreement with the message it conveys.’'’ 18 Indeed, courts have upheld 
regulations that do, on their face, differentiate based on content when the regulations are justified by 
content-neutral reasons. Although such regulations '“might in a formal sense be described as content- 
based' given that they are triggered by whether the programming at issue involves sports, there is 
absolutely no evidence, nor even any serious suggestion, that the Commission issued its regulations to 
disfavor certain messages or ideas." 310 Here, our carriage remedy is justified by the goals of promoting 
diversity and competition in the video programming market, precisely the same content-neutral reasons 
upheld in Time Warner: 1 * 

101. Hie cases on which Comcast relies only confirm this conclusion. Comcast repeatedly 
cites cases in which the challenged regulation was specifically designed to favor or disfavor certain kinds 
of content. For example, in Miami Herald Publishing Co. v. Torni/lo . the regulation at issue burdened a 
newspaper’s ability to publish content criticizing a candidate for nomination or election by compelling the 
newspaper to publish a contrary message that effectively neutralized its own advocacy . j: ‘ Arkansas 
Writers ' Project. Inc. v. Ragland is similarly inapposite. There, the challenged regulation singled out the 
press for unfavorable treatment by taxing some magazines but not others expressly based on content. :: 
Nothing in the our decision, or the underlying program carriage statute and the Commission's 
implementing rule, differentiates among networks on the basis of content, as opposed to on the basis of 
affiliation, which the courts have concluded to be content-neutral “economics of ownership.’' 

102. Because we conclude that Section 616’s application in this case was content-neutral, we 
review that application under intermediate scrutiny. 

b. The Equal Carriage Requirement Satisfies Intermediate Scrutiny 

103. Under intermediate scrutiny, the equal carriage requirement is permissible "if the 
government’s interest is important or substantial and the means chosen to promote that interest do not 


318 Turner /, 512 U.S. at 642 (quoting Ward v. Rock Against Racism. 491 li.S. 781. 791 (1989)). See also Ward. 491 
U.S. at 791 (*‘Thc government's purpose is the controlling consideration. A regulation that serves purposes 
unrelated to the content of expression is deemed neutral, even if it has an incidental effect on some speakers or 
messages hut not others,’*) 

jI9 Cabfexision Sys. Carp, v hCC. 649 F.3d 695, 717 (I).C. Cir. 201 l). 

>2 ' J Comcast argues that the ALJ "engage|d] in viewpoint-based analysis, signaling strong disapproval of Golf 
Channel s coverage of the Masters Tournament.** Comcast Exceptions at 34. Wc agree that it would raise very 
significant First Amendment concerns if a carriage requirement were animated by approval or disapproval of a 
network's content. We do not read any of the ALJ's conclusions to turn on his views of any of the three networks' 
sports coverage or other content, and in any event we do not rely on such factors in reaching our conclusions here. 

Miami Herald Publ'gCo. v\ Tornillo. 418 li.S. 241 (1974); Comcast Exceptions at 30. 32. 


Ark. Writers' Project. Inc v Ragland. 481 U.S. 221 (1987); Comcast Exceptions at 21. 32. 33. 
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burden substantially more speech than necessaiy to achieve the aim.’' 32 ' The equal carriage requirement 
easily satisfies this standard. 

104. As noted above, the purpose of Section 616 is to promote competition and diversity in the 
video programming market and address concerns about vertical integration of MVPDs and 
programmers. 324 Congress was concerned that vertical integration gives MVPDs the incentive and ability 
to favor their affiliated programming services. 325 Both the Supreme Court and the D.C. Circuit have held 
that promoting competition in the video programming distribution market is an important or substantial 
government interest. 326 As the D.C. Circuit explained, “the government’s interest in regulating vertically 
integrated programmers and operators is the promotion of fair competition in the video marketplace. 
According to [the Supreme Court in] Turner , this goal both furthers an important government interest and 
is unrelated to the suppression of free expression.” 127 We further note that the equal carriage requirement 
does not burden substantially more speech than necessary. To begin with, section 616 ties our authority 
to order a remedy to our determination that discrimination unreasonably restrained Tennis Channel's 
ability to compete fairly. It is built into the structure of the statute that we must find that Congress’s 
substantial interest would actually be served by a remedy before a remedy is permissible. Furthermore, 
the equal carriage requirement only requires Comcast to carry Tennis Channel to the extent it carries 
networks we have found to be similarly situated. In other words, the remedy requires no more than that 
Tennis Channel not be carried in a discriminatoiy manner, and does not burden substantially more speech 
than necessary to achieve that end. 

105. Comcast argues that “the basis for the government’s interests has disappeared” due to 
changes in the marketplace. 12 * But as we recently observed, “[i]n the program carriage discrimination 
provision,... Congress directed the Commission to assess on a case-by-case basis the impact of 
anticompetitive conduct on an unaffiliated programming vendor’s ability'* to compete. These nationwide 
figures [showing increased competition in the video programming market] do not undermine Congress’s 
finding that cable operators and other MVPDs have the incentive and ability' to favor their affiliated 
programming vendors in individual cases, with the potential to unreasonably restrain the ability' of an 
unaffiliated programming vendor to compete fairly.”*' 9 In this case, for reasons discussed above, the ALJ 
found that Comcast discriminated on the basis of affiliation, and that this discrimination unreasonably 
restrained the ability of Tennis Channel to compete. If those conclusions are correct, as we find they are, 
it does not follow that there is no longer any harm that the government has an important or substantial 
interest in addressing.’ 30 If an MVPD lacked the ability to limit competition through discrimination based 


Time Warner. 93 F.3d at 969. 

4 See supra c f 42-43; Program Carriage Order and XPRSf. 26 FCC Red at 11497-98 r 4 (citing /louse Report and 
Senate Report). 

*' 5 Senate Report at 25. 

Turner 1. 512 IJ.S. ill 662-63: Time H amer. 93 1,3d at 978. 

127 Time Warner. 93 F.3d at 978. 

p{J 

Comcast Exceptions at 35-36. 

Program Carriage Order and SPRM. 26 FCC Red at I 1518-19 c 33. 

,j0 Comcast's argument that the marketplace has changed largely turns upon its assertion that the government’s 
interest in promoting competition and diversity in the video-programming market is limited to concerns about cable 
operators exercising “bottleneck, or gatekeeper, control.'' Comcast Exceptions at 36 (quoting Turner /, 512 U.S. at 
656). I hat argument is at odds with the text of Section 616. which applies to all MVPDs and not just cable 
operators. Furthermore, we do not believe that the changes to the marketplace arc as meaningful as Comcast 
(continued...) 
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on affiliation, then the elements of a Section 616 violation would not be satisfied. 

106. Comcast also argues that the carriage requirement does not actually further the 
government's objective of promoting competition and diversity because the remedy leaves Comcast free 
to drop Tennis Channel, so long as it also drops Golf Channel and Versus. 3 * 1 We find no merit in it. The 
carriage requirement is designed to remedy discrimination by Comcast on the basis of affiliation. It is 
grounded in a determination that Comcast favored Golf Channel and Versus and disfavored Tennis 
Channel on the basis of affiliation, and that this differential treatment hindered Tennis Channels ability to 
compete with Golf Channel and Versus for audience, advertisers, and events. By requiring Comcast to 
provide the three channels w ith equal carriage, the remedy enables Tennis Channel to compete fairly with 
Golf Channel and Versus, thereby furthering Section 616's goals of promoting competition and diversity 
in the marketplace. 

IV. CONCLUSION 

107. For the reasons stated above, we conclude that Tennis Channel has demonstrated that 
Comcast discriminated against Tennis Channel and in favor of Golf Channel and Versus on the basis of 
affiliation, and that this discrimination unreasonably restrained Tennis Channel's ability to compete in 
violation of Section 616 of the Communications Act and Section 76.1301(c) of the Commission’s rules. 
Further, we affirm the equal carriage remedy ordered in the Initial Decision, though we decline to order 
equitable channel placement. 

V. ORDERS 

108. Accordingly, IT IS ORDERED, for the reasons discussed above, that the Application for 
Review filed by Comcast Cable Communications. LLC IS DENIED. 

109. IT IS FURTHER ORDERED, for the reasons discussed above, that the Exception to 
the Initial Decision tiled by Comcast Cable Communications, LLC with regard to the equitable channel 
placement remedy ordered by Chief Administrative Law Judge Richard L. Sippel IS GRANTED to the 
extent described herein. All other Exceptions presented by Comcast Cable Communications. LLC ARE 

DENIED. 

110. IT IS FURTHER ORDERED that the remedy ordered in the Initial Decision of Chief 
Administrative Law Judge Richard L. Sippel as to channel placement IS VACATED and the Initial 
Decision in all other respects IS AFFIRMED to the extent described herein. 


(Continued from prev ious page)- 

suggests. The D.C. Circuit onl> recently rejected an almost identical argument, noting that concerns about 
competition remain in the video distribution market due to the hold that that cable operators continue to exert over 
sonic geographic areas, and stressing that a significant proportion of the top national networks arc vertically 
integrated with the largest cable operators. Cablevision Sys. Corp ., 649 1.3d at 712. As Tennis Channel notes. 
Comcast is the nation's largest distributor, and is almost two and a halftimes larger than the cable operator (TCI), 
w hose conduct was the focus of Congressional debate leading up to adoption of the 1992 Act. See I ennis Channel 
Reply at 11 & n.55. It strains credulity to argue that carriage decisions by Comcast that determine access to its 23 
million subscribers can under no circumstances unreasonably restrain competition. 

331 Comcast Exceptions at 37-38. Comcast also argues that its decision to refuse Tennis Channel broader carriage 
has not hindered Tennis Channel's ability to compete fairly because Tennis Channel can still reach potential viewers 
through other distributors, through Comcast's Sports tier, and through the Internet. Id at 36-37. This argument is a 
simple rephrasing of Comcast's argument that its actions did not unreasonably restrain Tennis Channel's ability to 
compete, and we reject it for the reasons set forth above. Sec supra 1 87. 
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111. IT IS FURTHER ORDERED that pursuant to section 503 of the Communications Act 
of 1934, as amended, Comcast is ORDERED TO PAY THE UNITED STATES TREASURY A 
MONETARY FORFEITURE in the amount $375,000. 

112. IT IS FURTHER ORDERED that Comcast Cable Communications, LLC must provide 
The Tennis Channel, Inc. with carriage equal to that of its similarly situated affiliates. Golf Channel and 
Versus (now NBC Sports Network), to the extent described herein. 

113. IT IS FINALLY ORDERED that Comcast Cable Communications, LLC must complete 
remediation, as discussed in paragraphs 111 and 112 above, within forty-five (45) days of release of this 
Order. 


FEDERAL COMMUNICATIONS COMMISSION 


Marlene H. Dortch 
Secretary 
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JOINT DISSENTING STATEMENT OF 
COMMISSIONERS ROBERT M. MCDOWELL AND AJIT PAI 

Re: The Tennis Channel. Inc. v. Comcast Cable Communications. LLC , MB Docket No. 10-204, File 

No. CSR-8258-P. Memorandum Opinion and Order 

Today, the Commission faults Comcast for not having been the first major multichannel video 
programming distributor (MVPD) 312 to carry Tennis Channel on the same programming tier as Golf 
Channel and Versus (now NBC Sports Network).It then takes the extraordinary step of requiring 
Comcast to give Tennis Channel equal carriage and concomitantly to pay Tennis Channel more for 
programming rights. Because we do not find sufficient support for the conclusion that Comcast's refusal 
to carry' Tennis Channel on the same tier as Golf Channel and Versus was discriminatorily motivated by 
different ownership interests, we respectfully dissent. 334 

In our view, the Commission’s analysis founders on this simple fact: Comcast's treatment of 
Tennis Channel was within the industry mainstream. In 2010, the year in which Tennis Channel filed its 
complaint, every major MVPD in the United States distributed both Golf Channel and Versus to more 
subscribers than Tennis Channel. Or, to put it another way, not a single major MVPD found Tennis 
Channel to be ‘‘similarly situated” to Golf Channel and Versus when making carriage decisions. For 
example. Time Warner distributed Golf Channel to |REDACTED| of its subscribers. Versus to 
|REDACTED|, and Tennis Channel to only |REDACTED|; Cablevision distributed Golf Channel 
(|REDACTED|) and Versus (|REDACTED|) more widely than Tennis Channel (|REDACTED|). On 
average, major MVPDs unaffiliated with any of these three channels distributed Golf Channel 
(|REDACTED|) and Versus (|REDACTED|) to significantly more subscribers than Tennis Channel 
([REDACTED]). Even DIRECTV, which is affiliated with Tennis Channel, distributed Golf Channel 
([REDACTED!) and Versus (| REDACTED)) more widely than Tennis Channel (|REDACTED|). ,,} 

The Commission attempts to obscure this powerful evidence concerning other MVPDs 1 carriage 
practices by comparing apples to oranges. Specifically, it matches statistics on Comcast’s carriage of 
Tennis Channel to those of all major MVPDs (other than Comcast), including those with ownership 
interests in Tennis Channel. This yields a significantly higher penetration rale for Tennis Channel due to 
the inclusion of DIRECTV and DISH Network—each of which is an affiliated distributor by virtue of an 
ownership interest. The Commission then concludes that the “record, examined in its entirety', shows that 
Comcast treats Golf Channel and Versus more favorably and Tennis Channel less favorably than they are 
treated by other MVPDs. 1 '’ 30 This statistical analysis, however, is fatally Hawed. When one compares 
apples to apples—that is, by comparing Comcast s distribution of Tennis Channel to that of other major 
MVPDs with no ownership interest in Tennis Channel —there is no meaningful difference. About 
[REDACTED! of the other major MVPDs 1 subscribers received Tennis Channel in 2010, versus 


332 The term '‘major MVPDs” refers to providers with more than two million subscribers. 

33 ‘ The latter two networks are affiliated with Comcast, while the former is not. 

3H Because wc conclude that Comcast did not discriminate against Tennis Channel, we need not reach the broader 
constitutional and policy arguments raised in this proceeding. 

335 See Comcast Fxs. 1102. 1103. DIRECTV and DISH Network are both affiliated with Tennis Channel. See 
Comcast Exceptions at 15. 

336 Order at «| 71. 
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|REDACTED| of Comcast's subscribers. The Commission ought not implicate the First Amendment 
interests of a private actor based upon such a miniscule variance in carriage. 3 * 7 

To be sure, the Commission addresses this point by asserting that there is no evidence that 
affiliated MVPDs’ carriage of Tennis Channel has been influenced by their equity interests in the 
network. This assertion cannot be squared w ith the facts. Take the carriage decisions made by major 
MVPDs in 2010: It was DIRECTV'S distribution of Tennis Channel that was clearly an outlier, not 
Comcast's. Tennis Channel’s penetration rate at DIRECTV was an eye-popping |REDACTED| in 2010, 
almost |REDACTED| the unaffiliated industry average. No other MVPD came close; DIRECTV led the 
pack by more than |REDACTED| points. Comcast, on the other hand, was in the middle of the pack. As 
this example suggests, it makes no sense to include major MVPDs with an equity interest in Tennis 
Channel within the control group if the goal of our analysis is to isolate the effects of ow nership on 
carriage decisions. Rather, the Commission should compare the distribution decisions made by Comcast 
with the distribution decisions made by MVPDs that do not have an ownership interest in an)’ of the 
networks at issue. 338 

Finally, even accepting the Commission's statistical method, it remains the case that MVPDs still 
distributed Golf Channel (|REDACTED|) and Versus (|REDACTED|) much more widely than Tennis 
Channel (| REDACTED) ). 1V> Therefore, the Commission’s statistical analysis, taken on its own terms, 
does not demonstrate that Comcast’s failure to place Golf Channel, Versus, and Tennis Channel on the 
same tier was primarily the result of discrimination on the basis of affiliation. 

The Commission attempts to explain away the large disparity between major MVPDs* 
distribution of Golf Channel and Versus, on the one hand, and Tennis Channel, on the other, through what 
it calls the ‘Tipple effect.” It describes this phenomenon as follows: 

[0]ne MVPD’s decision to carry a network at a specific level of distribution 
increases the likelihood that another MVPD will carry' that network at the same 
level of distribution. A major MVPD’s decision to widely distribute a network 
provides that network with greater access to subscribers, particularly in major 
cities, and additional publicity', which in turn makes broader carriage by other 
MVPDs more appealing and likely. An MVPD s decision to narrowly distribute 


’‘ 7 Assuming, as the Commission asserts, that intermediate scrutiny applies, the Commission must demonstrate that 
its restriction of First Amendment freedom "is no greater than is essential to the furtherance of [a substantial 
governmental! interest.** Turner Broad. Sys.. Inc. v. FCC, 512 U.S. 622, 662 (1996). The Commission s remedy in 
this case plainly does not meet this lest. The Commission identities the promotion of "lair competition** as the 
substantial governmental interest at stake here, see Order at *j 104. but then orders Comcast to treat Tennis Channel 
more favorably than all other major MVPDs. We fail to see how such a mandate promotes fair competition: rather, 
it is a requirement for Comcast (and only Comcast: see note 10 infra and accompanying text) to favor one particular 
competitor in the marketplace. 

" 8 The Commission raises the red herring of discrimination w ith respect to disproportionate carriage of Tennis 
Channel by DIRECTV and DISH Network, asserting that "the mere fact of vertical integration docs not itself 
establish affiIiation-based discrimination by the vertically integrated MVPD in favor of its affiliated network.” 

Order at c 74. But the question is not whether—nor does our position here require us to show that—DIRECTV and 
DISH Network engaged in discrimination based upon affiliation. (Among other things, we nowhere claim that 
either provider carried tennis Channel more broadly than an unaffiliated similarly situated channel or unreasonably 
restrained any other channel's ability- to compete.) The question is merely whether those providers' carriage 
decisions were likely affected by equity interests, such that they should be excluded from the calculation of major 
MVPDs* carriage decisions. Common sense compels an affirmative answer to that question, especially given the 
statistics reviewed above. 

w See Comcast Fas. 1102. 1103. 
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a network reduces the network's total subscribers, which lowers the licensing 
revenue it earns, reduces its ability to attract advertisers, and limits its ability to 
make the investments, such as raising revenue to purchase programming, that are 
necessary to compete with other sports networks. 340 

Let us assume for the sake of argument that the ripple effect exists. On this view, had Comcast 
decided to carry' Tennis Channel on the same tier as Golf Channel and Versus, Tennis Channel would 
have received more advertising revenue and additional subscription fees. These additional revenues, in 
turn, then could have been used to acquire and produce better programming, and that programming could 
have made Tennis Channel more attractive to other major MVPDs. Even granting all of this, the ripple 
effect still is not relevant, much less decisive, w ith respect to the question presented in this case. If a 
network such as Tennis Channel is insufficiently attractive for major MVPDs to distribute widely, why is 
Comcast obligated to be the first mover and provide the network with the revenue and publicity that it 
needs in order to become attractive to other MVPDs? Comcast's obligation under our rules is to provide 
unaffiliated networks with noil-discriminatory—not preferential treatment. 341 

Moreover, any waves the ripple effect creates surely are counteracted by the straightforw ard 
effect of competition. If consumers demand Tennis Channel as much as the Golf Channel and Versus but 
Comcast discriminates against it, Comcast's competitors have a golden opportunity to lure Comcast’s 
customers away by distributing T ennis Channel as widely as (if not more w idely than) the other two 
networks. That not a single major MVPD chose this course of action in 2010 is telling—not one 
company apparently thought that the marketplace demanded Tennis Channel as much as the Golf Channel 
and Versus.’ 42 Thus, Comcast's carriage of Tennis Channel simply reflected, rather than drove, the 
industry norm. 


340 Order at f 73 (footnotes omitted). 

341 The Commission’s repeated references to Comcast’s size or market share do not widen the scope of that 
obligation. See Order at 9 (’’Comcast is the largest MVPD in the United States with approximately 23 million 
subscribers." (footnotes omitted)): 73 (explaining that the ripple effect is best understood “when viewed in light of 
Comcast’s substantial market share’*): 75 (referring to “Comcast’s significant market share and the influence it 
wields in the MVPD market*’): 86 (noting that “Comcast is the nation's largest MVPD'*): 87 (“Comcast is the 
nation’s largest MVPD. It directly represents nearly 24 percent of the market, and has even greater influence on the 
market due to the ripple effect." (footnotes omitted)); and n.330 (“Comcast is the nation's largest dislrihutor.**). To 
the extent that the Commission uses Comcast's size as a justificat ion for ordering the company to assist non- 
atTiliated programmers, it strains the legal underpinning of Section 616 of ihe Communications Act and Section 
76.1301(c) of our rules. See 47 U.S.C. § 536: 47 C'.F.R. § 76.1301(c). And if the Commission is using market share 
as a proxy lor market power, we are not aware of any preferential-treatment obligation in other areas of competition 
law, even where (unlike here) market power is acknowledged. For example, traditional antitrust law docs not 
impose an obligation to deal, let alone to offer preferential treatment. See. e.g.. Brunswick Corf), v. Pueblo Bowl-O- 
Mat. Inc.. 429 U.S. 477. 488 (1977) (antitrust laws proscribing monopolization “were enacted for 'the protection of 
competition, not competitors'" (quoting Brown Shoe Co. v United States. 370 U.S. 294, 320 (1962))). Nor does a 
refusal to deal with respect to exclusive, statutorily granted intellectual property rights imply liability. See 35 U.S.C. 
§ 271(d)(4) (“No patent owner otherwise entitled to relief for infringement or contributory infringement of a patent 
shall be denied relief or deemed guilty of misuse or illegal extension of the patent right by reason of his ... 
rcfus[ing| to license or use any rights to the patent."). Even the “essential facilities" doctrine docs not go so far as to 
require affirmative aid. but merely reasonable access. See. e g.. Aspen Highlands Skiing Carp. v. Aspen Skiing 
Carp.. 738 F.2d 1509. 1519 (10th Cir. 1984) (noting that “a business or group of businesses which controls a scarce 
facility has an obligation to give competitors reasonable access to it"), ajfd . 472 U.S. 585 (1985). 

' w ~ The Commission finds it significant that Comcast's most direct competitors, satellite providers, carry Tennis 
Channel more broadly than Comcast. .S>e Order at n.234. Rut it is more noteworthy that, notwithstanding the fact 
that both satellite providers own equity interests in Tennis Channel, neither DIRECTV nor DISH Network did in 
(continued...) 
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Perhaps recognizing this problem, the Commission buries a major concession in footnote 290 of 
its decision. There, the Commission suggests that the reason for its decision isn’t Comcast’s differential 
treatment of Tennis Channel and Golf Channel and Versus. The real problem is Comcast's placement of 
Tennis Channel on the Sports Tier rather than the Digital Preferred Tier. The Digital Preferred Tier is an 
intermediate tier that would have given Tennis Channel additional subscribers, but not as many as Golf 
Channel and Versus (which are carried on the widely selected Digital Starter Tier or Expanded Basic 
Tier). 


This concession devastates the Commission's case. Tennis Channel complained that it was being 
discriminated against vis-i-vis Golf Channel and Versus, two affiliated networks that are broadly earned 
in the Digital Starter Tier. Therefore, to prevail in this case. Tennis Channel is required to prove that it 
was unlawful for Comcast to refuse to carry Tennis Channel on the same tier as Golf Channel and Versus. 
Tennis Channel did not complain to the Commission that it was being discriminated against vis-4-vis the 
affiliated networks that appear on Comcast’s Digital Preferred Tier, namely, MLB Network, NBA TV, 
and NHL Network. Tennis Channel is of course tree to tile such a complaint and ask for carriage on the 
Digital Preferred Tier, but that is not the complaint the Commission adjudicates here. The record and the 
decision below do not compare the programming, distribution, advertising revenue, or other relevant 
indicators of whether or not Tennis Channel is similarly situated to these Digital Preferred Tier networks. 
However, the Commission does have a full record regarding the carriage decisions of Comcast and other 
MVPDs regarding Golf Channel and Versus, and that record demonstrates that Comcast’s refusal to place 
those channels on the same tier as Tennis Channel was in keeping with industry practice. 

* * * 

Consider, finally, the broader impact of today 's decision on consumers. If the Commission 
merely ordered Comcast to carry Tennis Channel on the same tier as Golf Channel and Versus, that alone 
would make Comcast an industry outlier. But to add insult to injury, the Commission also effectively 
obligates Comcast to pay Tennis Channel for this privilege. 34 ’ As a result, in order to shield themselves 
from discrimination complaints, Comcast and other MVPDs will be more likely to carry networks they do 
not want, on tiers with broader penetration, and at higher prices than ever before—at least if they are 
foolish enough to be willing to invest in content creation. And the Commission should not kid itself. 
These additional programming costs will come out of the pockets of consumers, not from MVPDs' 
bottom lines. 

For all these reasons, we respectfully dissent. 


(Continued from previous page)- 

2010 what the Commission believes that C omcast should have done: distribute Tennis Channel as broadly as Golf 
Channel and Versus. 

1 he Commission*s claim that Comcast could comply with its decision without giving l ennis Channel broader 
carriage elevates form over substance. See Order at f 90 (** Wc ate also not persuaded by Comcast's argument that it 
should not have to pay Tennis Channel lor broader carriage. As an initial matter, the rented) only requires Comcast 
to provide Golf Channel and Tennis Channel with equal carriage. Comcast could comply w ith this remedy without 
providing Tennis Channel broader carriage.’*). Comcast theoretically could move Golf Channel and Versus (now 
NBC Sports) alongside Tennis Channel in the Sports Tier. By doing so. however. Comcast would be distributing 
Golf Channel and NBC Sports far more narrow ly than other MVPDs. to the detriment of Comcast subscribers who 
presumably value that programming. We very much doubt the Commission believes lhat this w ill happen. 
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L INTRODUCTION 

1. In this Second Order on Reconsideration for Earth Stations on Board Vessels ( ESI Second 
Reconsideration Order)* we adopt changes to the ESV rules in order to promote the deployment of 
broadband service, to ensure the flexible use of spectrum, and to protect incumbent operators from 
harmful interference. In particular, we revise our ESV rules by adding technical requirements for 
variable power ESV systems that use co-frequency transmitters operating simultaneously at vary ing data 
rates. ESVs are mobile transmitters that facilitate communications services, including broadband service, 
to cruise ships, merchant ships, yachts, U.S. Navy vessels, and other maritime vessels that are capable of 
carrying a stabilized satellite antenna. Our actions in this Order stem from two petitions filed by The 
Boeing Company (Boeing) and ViaSat, Inc. (ViaSat) 1 requesting changes to our existing ESV rules. 2 The 


1 See Petition for Reconsideration of The Boeing Company, tiled October 15. 2009 (Boeing Petition): Petition for 
Clarification or Reconsideration of ViaSat. Inc., filed October 15. 2009 (ViaSat Petition). Appendix A contains the 
complete list of filings. 

‘ See 47 C.F.R. §$ 25.221. 25.222 (ESV rules for operating in the C- and Ku-bunds. respectively). 
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requirements we adopt provide variable power ESV systems with operational flexibility and ensure that 
incumbent fixed-satellite service (FSS) operators are protected from harmful interference in the C-bancF 
and Ku-band. 4 

II. BACKGROUND 

2. In 2005, the Commission established licensing and service rules for ESVs to operate in the 
C-band and Ku-band frequencies. 5 The ESV rules include technical requirements for preventing ESVs 
from causing harmful interference to other radio services in these bands, including the FSS and Fixed 
Service (FS). To protect the FSS operators, the Commission adopted off-axis effective isotropically 
radiated power (ElRP)-density limits 1 ’ that restrict the power emitted from the ESV antenna towards the 
satellites adjacent to the target satellite. The Commission also adopted an antenna pointing error 
requirement that allows ESV antennas to mispoint only within 0.2 degrees when communicating with the 
target satellite/ 

3. To protect the FS operators in the C-band. the Commission required ESV operators to 
coordinate w ith affected FS operations; placed limits on the amount of spectrum that ESV operators are 
permitted to coordinate; limited the E1RP towards the radio horizon and the EIRP-density towards the 
radio horizon; and limited the installation of ESVs to vessels weighing 300 gross tons or more. 8 The 
Commission also established rules for licensing ESV systems, including licensing of ESV hub stations 
and/or blanket licensing for ESV earth stations/ Finally, to protect U.S. satellite and terrestrial licensees 
from harmful interference, the Commission established requirements for U.S.-registered vessels 
operating ESVs within and outside of U.S. waters and created a regulatory framework for foreign- 
registered vessels operating ESVs in U.S. waters. 10 

4. In the 2009 Order on Reconsideration (ESV Reconsideration Order ), the Commission 
revised certain ESV rules to provide ESV operators with greater flexibility in operating their systems in 
order to meet the needs of their customers and to be competitive in the global marketplace 11 and to 


* The C-band uplink and downlink are allocated to the terrestrial fixed service (FS) and the fixed-satellite service 
(FSS) on a co-primary basis. The 5925-6425 MHz band also is known as the conventional C-band uplink or 6 GHz 
bund: the 3700-4200 MH/. band also is known as the conventional C-band downlink or 4 GHz band. The 5925-6425 
MHz band is densely used by the fixed point-to-point microwave serv ice. 

4 The Ku-band uplink and downlink arc allocated to the FSS on a primary basis. The 14.0-14.5 GHz band also is 
known as the conventional Ku-band uplink or 14 Gl 1/ band; the 11.7-12.2 GH/ band also is known as the 
conventional Ku-band downlink or 12 GHz band. ESVs may also operate in a portion of the extended Ku-band 
(10.95-11.2 GHz and 11.45-11.7 GHz). 

5 Procedures to Govern the l se of Satellite Earth Stations on Board Vessels in the 5925-6425 MHz 3700-4200 MHz 

Bands and 14 0-14.5 GHz 11. 7-12.2 GHz Bands, IB Docket No. 02-10, Report and Order. FCC 04-286. 20 FCC 
Red 674 (2005) {ESVOrder). The other serv ices located in the Ku-band include radio astronomy service and space 
research service. See ESV Order, 20 FCC Red at 712-713. 715, 89-90. 96. 

" The phrase "off-axis FIRP-densiiy" is used synonymously with "off-axis power-density." 

7 ESI ' Order. 20 FCC Red at 698-699. 716-71 7. 718-719. «[ 55-58. 98-101. 103-106. 

8 Id. at 691 -695. 700. «[ 59-45. 61 -62. 

“Id. at 722-723." 114-117. 

"’id. at 724-727." 120-128. 

11 Procedures to Govern the Use ot Satellite Earth Stations' on Hoard Vessels in the 3925-S425 MHz 3 ? 0f)-420H 
MHz Bands and 14.0-14.5 GHz 11.7-1 2.2 GHz Bands. IB Docket No. 02-10. Order on Reconsideration. FCC 09-63. 
24 FCC Red 10369 (2009) ( ESV Reconsideration Order). 
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protect the FSS and FS operators in the C- and Ku-bands. The Commission modified the ESV rules for 
protecting FSS operators by: (I) allowing ESVs to operate at higher off-axis EIRP-density levels as long 
as they comply with the certification and cessation of emission requirements specified in that Order; 12 (2) 
allowing certain ESV systems’' to declare their own maximum antenna pointing error and to cease 
transmissions within 100 milliseconds if they exceed the declared antenna pointing error; 14 and (3) 
increasing the starting angle of the off-axis EIRP-dcnsity envelope to 1.5 degrees. 15 The Commission 
reasoned that these changes should promote greater operational flexibility for ESVs while continuing to 
ensure that the FSS w ill be protected from harmful interference. 16 

5. In addition, the Commission clarified the requirements for ESVs to: (1) protect offshore FS 
operators; and (2) cease transmissions when an FS operator objects to continuation of the ESV operating, 
in response to a public notice that announces the completed frequency coordination between the ESV 
operator and FS operators. 17 Further, the Commission revised its decision from the ESV Ol der for ESVs 
on foreign-registered vessels communicating w ith foreign-based hubs in the Ku-band. In the ESV Order , 
the Commission allowed those ESVs to operate within 300 kilometers from the U S. coastline only if: (1) 
there was a bilateral agreement between the United States and the administration of the foreign-based 
hub; or (2) the vessels' registering administration had approved the operation of the ESV on the foreign 
vessel pursuant to 1TU IS Radio Regulation Article 4.4 (ITU RR Art. 4.4).'° In the ESV Reconsideration 
Order , the Commission reduced the distance in which those conditions apply from 300 kilometers to 150 
kilometers from the U.S. coastline. 20 Finally, the Commission adopted various procedural changes to 

12 Id. at 10373-10376. «!* 10-16. 

n Only ESVs with fixed power systems using low power techniques or ESV systems with the ability to control 
power dynamically may deviate from the 0.2 degree antenna pointing error requirement. See id. at 10379-10380. 
23-27. ' 

'* Id. at 10379-10380, 23-27. 

,5 /</. at 10381-10382, 55 30-31. 

16 Id. at 10370,5 1. 

17 Id. at 10384-10386. 55 37-38. 42. In the C-band. ESV operators must coordinate with ES operators. Once the 
parties complete the coordination, the ESV operator must submit a notification to the Commission that identities 
certain details of the completed coordination. Following the receipt of this notification, the Commission releases the 
public notice announcing the details of the completed coordination, which provides the FS operators 30 days to 
object on the grounds that they have been excluded from the completed coordination. If an FS operator objects, then 
the ESV operator must cease transmitting on those frequencies used by that FS operator. See id. at ” 39. 42. See 
also International Bureau Provides Guidance Concerning the V ot ice Requirement for C-Band Coordination by 
Earth Stations on Vessel. Public Notice. DA 05-1671 (2005) (outlining the details of the coordination that must be 
submitted as part of the notification). An ESV system may not commence operation until after the release of the 
public notice announcing the completed coordination. ES) Reconsideration Order. 20 FCC Red at 10385, 5 39. 

18 

ITU stands for International Telecommunication Union. 1 he I I P is a United Nations agency that '‘allocate)s] 
global radio spectrum and satellite orbits. devclop[s] the technical standards that ensure networks and technologies 
seamlessly interconnect, and strive|s| to improve access to |information and communication technologies) to 
imdcrservcd communities worldwide." See http: www.itu.int en about Images default.asp\ (last visited July 17. 
2012 ). 

ESV Order. 20 FCC Red at 726-727.5 128. ITU RR Art. 4.4 allows administrations of Member States to assign 
frequencies to sen ices that do not conform to the Radio Regulations as long as those services do not cause 
interference to. or claim protection from interference by. other services licensed in compliance with the Radio 
Regulations. 

" (l ESI Reconsideration Order. 24 I CC Red at 10395. f 63. 
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Sections 25.132, 25.221,25.222 and 25.271 of its rules in order to clarify and facilitate the operation of 
ESVs as well as the ESV license application process. 21 

6. On October 15. 2009. Boeing filed a Petition for Reconsideration of the ESV 
Reconsideration Order in which it asked the Commission to allow ESVs with multiple co-frequency 
earth stations transmitting simultaneously using variable power control to operate on an ALSAT 22 basis 
and, in the aggregate, at the same power levels as other FSS operators. 3 On the same day. ViaSat filed a 
Petition for Clarification or Reconsideration to modify and/or clarify the antenna pointing error 
requirements. 24 The Commission published the public notice of these Petitions in the Federal Register on 
April 15, 2010. 25 On April 29, 2010, Maritime Telecommunications Network, Inc. (MTN) filed a 
consolidated response to the Petitions filed by Boeing and ViaSat. 20 

7. Subsequently, in a Public Notice released on January 26, 2011, the International Bureau 
(Bureau) modified the ESV coordination notification filing procedures by requiring all coordination 
notifications to be filed electronically via the International Bureau Filing System (IBFS) 
( http://licensing.fcc.gov-nnibls ). 2 ' The Bureau stated that notifications must be filed in the form of a 
statement referencing the relevant call signs and file numbers. 

VII. DISCUSSION 

8. In this ESV Second Reconsideration Order , we grant in part and deny in part the Petition 
filed by Boeing and deny the Petition filed by ViaSat. In particular, we adopt an aggregate power-density 
rule that will allow ESVs with variable power, co-frequency systems to operate their individual 
transmitters simultaneously while using varying off-axis EIRP-density levels instead of requiring each 
transmitter within the sy stem to use the same EIRP-density. We also require variable power ESV 
systems to operate 1 dB below the off-axis EIRP-density limits 28 in order to protect FSS from harmful 
interference. In addition, we require ESV applicants seeking a waiver of the I dB requirement to file a 
report regarding their system operations. Further, we require variable power ESV systems to cease 
transmissions if those ESVs exceed the applicable power-density limits. We decline to clarify the 
antenna pointing error provisions for ESVs because we find that the current rule provisions effectively 
explain the requirements for operating an ESV antenna. Finally, we adopt useful, but non-substantive 
rule changes such as renumbering the rules to incorporate the variable power ESV provisions (in order to 


21 Id. at 10395-10397, f 65. 

■" AESAT authority allows an earth station providing FSS in the Ku-band 1o access any li.S. satellite or foreign 
satellite on the Permitted Space Station Ust as long as its communications are in accordance with the technical 
parameters and conditions set forth in the earth station’s license. See Amendment of the Commission's Regulatory 
Policies to Allow' Son-U S -Licensed S/>ace Stations to Provide Domestic and International Satellite Service in the 
United States. IB Docket No. 96-111. First Reconsideration Order. FCC 99-325. 15 FCC Red 7207. 7210-11, f 6. 
7215-16. % 19 (1999). 

^ See generally Boeing Petition. 

“ 4 See generally ViaSat Petition. 

" 5 See Petition for Reconsideration of Action in Rulemaking Proceeding . federal Register, 75 FR 19401 (2010). 

" 6 Consolidated Response of Maritime Telecommunications Network. Inc., filed April 29. 2010 (MTN Reply). 

^ *7 

~ See The International Bureau Announces a Change in the Procedure for l iling Coordination Salifications for 
Earth Stations on l ’esse/s Operating in the C-hand . Public Notice. DA 11-132. 26 I C C Red 564 (2011). See also 
Section 25.22 l(a)( 12) in Appendix B. 

Specifically. I dB below the off-axis EIRP-density limits. See 47 CT.R. 25.22l(a)( I Hi). 25.222(a){ hi). 
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be consistent with the rules for Vehicle-Mounted Earth Stations (VMES)) and incorporating the new 
requirement to file coordination notifications electronically on IBFS. The revisions we adopt today for 
variable power ESVs will provide greater operational flexibility for those E^SVs while continuing to 
ensure that the FSS operators are protected from harmful interference in the C- and Ru-bands. 

A. Off-Axis EIRP-Density Limits and Aggregate Power 

9. Background. In the ESV Order . the Commission adopted otY-axis EIRP-density limits to 
protect the FSS satellite or space station operations from harmful interference in the C- and Ku-bands. N 
The otT-axis FdRP-density is the power emitted from the ESV antenna in directions other than towards 
the target satellite. ESV operators may exceed the off-axis EIRP-density limits if they comply w ith 
certification and cessation of emission requirements. 10 

10. The ESV off-axis EIRP-density limits restrict the power-density that is emitted from E^SV 
systems using: (l) a single earth station terminal in a single channel (i.e., single channel per carrier or 
SCPC system); or (2) a modulation technique such as code division multiple access (CDMA), in which 
multiple co-frequency earth station terminals transmit simultaneously in the same satellite beam (/.*?., 
aggregate power system). To determine if the off-axis EIRP-density' limits are exceeded, the power- 
density from an SCPC system is measured from the individual terminal, whereas the power-density from 
an aggregate power system is measured from all of the simultaneously operating co-frequency terminals. 
The off-axis EIRP-density limits adopted in the ESV Order were based on the power-density emitted 
from an individual terminal in an SCPC ESV system, and did not account for aggregate power sy stems. 
Therefore, the Commission, in the Part 25 Streamlining Sixth Report and Order (Part 25 Streamlining 
6 th R&O) incorporated the lO*log(N) term into the off-axis EIRP-density limits to measure the power- 
density from individual terminals in aggregate power systems. Specifically, the power-density of each 
individual co-frequency transmitter is reduced by a factor of IO*log(N). with 4 *hT representing the 
maximum number of co-frequency ESV transmitters expected to operate simultaneously in the same 
satellite receiving beam.’ 1 However, the 10*log(N) term, with *‘N" defined as set forth above, assumes 
that aggregate power systems will operate their terminals so that each terminal emits the same level of 
power-density (/. e., fixed power sy stems) and docs not take into account another ty pe of aggregate power 
system - a system with terminals that may operate at different levels of power (/>., variable power or 
dynamic power systems). 

11. In the VMES Order . released after the Part 25 Streamlining 6 ,h R&O , the Commission 
adopted licensing and service rules, largely based on the ESV rules, for VMES networks, a land-based 
mobile application with characteristics similar to ESVs that operates in the FSS-based Ku-band. 12 
However, in the VMES Order , the Commission went a step further than the ESV rules by adopting an 


See ESV Order, 20 FCC Red at 698, 716, ^ 55. 99. The off-axis EIRP-density is the power emitted from the ESV 
antenna in directions other than towards the target satellite. The off-axis EIRP-density limits define the level of 
power-density that can be emitted from an ESV antenna. 

*See ESV Reconsideration Order , 24 FCC Red at 10373-10376, «|* 10-16 

11 See 2000 Biennial Regulatory Review Streamlining and Other Revisions of Part 25 of the Commission's Rules 
Governing the Licensing of and Spectrum Usage by. Satellite A erwork Exirth Stations and Space Stations , IB 
Docket No. 00-248. Sixth Report and Order and I hird Further Notice of Proposed Rulemaking. FCC 05-62. 20 FCC 
Red 5593 (2005) (Part 25 Streamlining 6 ,h R&O). See also ESV Order, 20 FCC Red at 698. 716 nn. 154. 256. 

12 See Amendment oj Parts 2 and 25 of the Commission s Rules to Allocate Spectrum and Adopt Sendee Rules and 
Procedures to Govern the Use oj Vehicle-Mounted Earth Stations in Certain Frequency Bands Allocated to the 
Fixed-Satellite Service. IB Docket No. 07-101. Report and Order. FC C 09-64. 24 FCC Red 10414 (2009) (CUES 
Order). 
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aggregate power-density rule for VMES that use variable power systems. 33 In particular, the Commission 
required VMES applicants using variable power systems to demonstrate that their systems could operate 
I dB below the off-axis EIRP-density limits. 34 The Commission also required VMES licensees to file a 
report one year following the license issuance demonstrating that the system had complied with the 
power-density requirements. 35 However, in the VMES Order , the Commission did not provide variable 
power VMES systems with ALSAT authority and did not define the value of “N” in the 10*log(N) term 
for these systems. 36 

12. In adopting the aggregate power-density rule for VMES systems, the Commission reasoned 
that individual co-frequency transmitters in variable power networks are capable of operating at different 
EIRP-density levels in the same satellite receiving beam under control of a central control and monitoring 
station . The Commission explained that, in a variable power system, the central control and monitoring 
station dynamically allocates a different EIRP-density to individual transmitters based on the amount of 
data that needs to be transmitted from a particular transmitter 37 with the control paths passing through 
GSO satellites. Thus, operating variable power VMES systems involves greater operational complexity 
than systems with fixed power. 

13. Boeing Petition. In its petition, Boeing requests that the Commission allow CDMA-based 
ESVs to operate on an ALSAT basis using variable power control and without the 1 dB reduction in 
power-density required for variable power VMES operators. Boeing claims that the restrictions imposed 
on variable power ESV systems (requiring that all co-frequency terminals use the same power-density 
levels) and VMES systems (prohibiting ALSAT licensing and requiring coordination or a 1 dB power- 
density reduction) ‘‘unnecessarily limit the commercial flexibility and broadband throughput of such 
networks and inhibit their ability to provide broadband services to consumers on ships, trains, trucks and 
aircraft in the most efficient manner possible.” 18 

14. In addition, if the Commission declines Boeing’s request, Boeing proposes as an 
alternative that the Commission modify Section 25.222(a) of the ESV rules to be consistent with Section 
25.226(aX3), which sets forth the requirements for variable power VMES systems. 37 Boeing also notes 
that neither the ESV nor VMES rules define N for CDMA variable power systems. 40 Thus, Boeing 
recommends that Section 26.226(a)(3)(i) and the corresponding ESV rule state that “the effective 
aggregate EIRP-density' from all terminals should be at least I dB below the off-axis EIRP-density limits 
defined in (a)(l)(iXA)-(C) ; assuming N equals one.” 41 

15. ViaSat supports Boeing’s proposal to revise the ESV rules to address variable power 
systems, including certain CDMA systems. 4- ViaSat indicates that these constraints the lack of ALSAT 


, ; See VUES Order, 24 FCC Red ai 10447. f 102. 
u Id. at 10447. 10450. «« 102. 115-1 17. 

''Id. at 10451. 117. 

* Id. 

17 Id. at 10448. 110-111. 

38 Boeing Petition at 3-4. 
v ‘ id. at 8-11. 

4( ’ id. al 10. 

41 hi. 

4 ‘ Reply of ViaSat. Inc., filed May 12. 2010 (Via.Sal Reply). al 3. 
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authority and 1 dB power-density reduction - are inconsistent with the National Broadband Plan which 
recommended the elimination of unnecessary technical restrictions on the use of spectrum.' 13 ViaSat 
argues that eliminating the unnecessary restrictions highlighted by Boeing would serve the public interest 
because: (1) there is no record evidence that variable power systems pose a risk of harmful interference 
or that such systems are unable to comply with the same power-density levels as other types of earth 
stations; (2) variable power systems are less likely to cause harmful interference than fixed power 
systems; (3) the Commission could require such applicants to demonstrate compliance with the 
applicable power-density limit instead of having a hard, inflexible rule for such systems; and (4) the 
Commission acknowledges that the restrictions adversely affect the capacity and robustness of these 
systems. 44 

16. MTN would not object if the Commission modified Section 25.222 to clarify that the value 
of N is one for variable-power CDMA systems. 45 However, MTN opposes Boeing’s proposal to remove 
the 1 dB restriction because, in MTN's opinion, the risk of harmful interference should be assessed on a 
case by case basis and, if the requirements for exceeding the off-axis EIRP-density limits in Section 
25.226(aX3)(ii) is applied to ESVs, then ESVs would be able to exceed the off-axis EIRP-density levels 
in Section 25.226(aX3Xi) 40 

17. Discussion. We grant, in part, Boeing’s alternative request to adopt an aggregate power- 
density' rule for variable power ESV systems, similar to what we did for VMES in Section 
25.226(aX3Xi)- However, as explained below, we decline to grant Boeing's proposal to adopt the 
requirements for exceeding the off-axis EIRP-density limits and the reporting requirements set forth in 
Sections 25.226(aK3)(ii) and 25.226(a)( 3)C ii i), respectively, of the VMES rules. As part of the aggregate 
power-density rule, we require variable power ESVs to operate at least 1 dB below' the off-axis EIRP- 
density limits. A reduction in power of 1 dB means that the maximum power-density permitted would be 
equivalent to 80 percent of the power emitted by other ESV systems. We also grant Boeing’s request to 
give variable power ESV systems ALSAT authority and, as Boeing proposes. 47 we define, for 10*log(N), 
N equal to one for aggregate variable power-density, co-frequency systems. We decline Boeing's 
proposal to remove the requirement for variable power ESV systems to operate terminals at least l dB 
below the off-axis EIRP-density limits on an aggregate basis. As explained below. ESV applicants have 
the option to pursue a waiver of the 1 dB requirement. We w ill requite ESV applicants intending to seek 
a waiver of the I dB requirement to file a report detailing the operations of the system along with their 
request. Finally , we adopt a cessation of emission rule for variable power systems. The changes we 
implement today should provide greater operational flexibility for variable power ESV systems while 
ensuring that the FSS satellite or space station operations are protected from harmfril interference. These 
changes also provide variable power ESV systems regulatory parity with variable power VMES sy stems. 

18. The aggregate power-density rule allows variable power ESV systems to operate with 
greater flexibility. We recognize that the current off-axis E1RP density limits allow the operation of ESV 
systems that utilize multiple, co-frequency transmitters operating simultaneously, which are some of the 
characteristics of variable power systems. However, the current limits require each of those transmitters 
to operate at the same level of power-density, pursuant to 10*log(N), and do not take into account the 
dynamic component of the variable power system. The variable power system’s dynamic component 


Id. at 4-5. 

45 Ml N Reply al 2-3. 

46 Id at 3. 

4 Boeing Petition at 10. 
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allocates different levels of power-density to different terminals, depending on the data needs in the areas 
covered by each of those terminals. The aggregate power-density rule that we adopt today recognizes 
and promotes the dynamic component of the variable power ESV system, thereby creating greater 
operational flexibility for those systems. 

19. As noted above, wc decline to grant Boeing’s proposal to eliminate the 1 dB restriction, a 
requirement for variable power VMES operators. Although operating 1 dB below the EIRP-density 
envelope will result in a reduction of capacity, we disagree w ith Boeing and ViaSat that the 1 dB power- 
density reduction is unnecessary for this type of system. As we explained in the VMES Order , a dynamic 
or variable power system is complex - the system's network control and monitoring center must manage 
a large number of factors and. as a result of operating commands through FSS satellites, there are 
inherent time delays in relaying commands and monitoring the co-frequency terminals. 48 This 
complexity, combined with the fact that these arc mobile applications operating in a fixed satellite 
frequency band, necessitates adoption of more cautionary measures, such as requiring the ESV system to 
reduce power-density by 1 dB. Moreover, because variable power ESV systems have technology that is 
similar to VMES variable power systems, we are not compelled to eliminate the 1 dB requirement for 
ESV systems. 

20. However, we agree with Boeing and ViaSat that certain variable power ESV systems may 
be capable of operating without the 1 dB requirement while preventing interference and, therefore, these 
systems may regain the 20 percent system capacity that is lost due to the 1 dB reduction. As Boeing 
states, variable power networks have operated in the United States on an experimental basis for several 
years without complaints of harmful interference. 4 ' Further, MTN asserts that the potential for harmful 
interference from these systems should be assessed on a case-by-case basis and we agree. 50 We 
conclude, therefore, that the waiver process described in detail below is an appropriate approach to 
permit qualified variable power ESV systems to operate without the 1 dB requirement.' 1 

21. Pursuant to Section 1.3 of the Commission’s rules, the ESV operator may file a request to 
waive the 1 dB requirement. We require the waiver request to be accompanied by a report 52 that 
demonstrates that the system has operated without providing unacceptable interference to adjacent 
satellites. 55 In order to help ensure that the report includes sufficient technical information, we 
encourage the ESV applicant to refrain from tiling a waiver request until its system is operating at or 


48 See VMES Order. 24 FCC Red at 10450. *115. 

4y Boeing Petition at 4. 

50 M I N Reply at 3. 

1 Wc highlight the waiver as an option here in order to emphasize that ESV operators do not need to request a 
change to the aggregate power rule in order to operate without the I dB restriction. 

' At a minimum, the report should evaluate, through the use of operational statistics, actual measurements or a 
combination thereof, the aggregate power-density at the geostationary satellite orbit (GSO) from all simultaneously 
active co-frequency transmitters. The report should include information on the average and maximum number of 
simultaneous co-frequency transmitters, an anal) sis of the EIRP-speclral density at the (ISO. and a discussion of the 
factors taken into account at the network control center required to manage the aggregate power-density of the 
s> stem. 

55 We note that, in the VMES Order . the Commission required variable power systems to file a report one year 
follow ing approval for Lhe VMES license detailing that the system has met the power-density requirements. See 
VMES Order. 24 FCC Red at 10451. Ill 17. Wc do not adopt that requirement here. Instead, we require a report 
onl\ for those applicants seeking a waiver of the I dB requirement. 
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above 50 percent of its capacity. 54 This report will provide us with the data we need to make a 
determination on the waiver request. We will place the waiver request and report on public notice 
seeking comment from the FSS satellite operators and other interested parties. As a result, variable 
power ESVs may demonstrate through the waiver process, as explained above, that they are capable of 
operating at the same power-density level as other ESV systems without causing harmful interference to 
the FSS. 

22. We also adopt a cessation of emission requirement for variable power ESV systems that 
differs depending upon whether one of two scenarios occurs. Under the first scenario, if the power- 
density from an individual transmitter exceeds the applicable' 5 power-density limit, then that transmitter 
must cease or reduce emissions automatically within 100 milliseconds of detecting this violation. Under 
tills scenario, the individual transmitter must be self-monitoring and capable of shutting itself off. Under 
the second scenario, if the power-density of one or more transmitters causes the aggregate off-axis EIRP- 
densities to exceed the applicable power-density limit, then the transmitter or transmitters must cease or 
reduce emissions within 100 milliseconds of receiving the appropriate command from the system's 
central control and monitoring station. As part of the application, the ESV operator should describe how 
the system will respond when the power-density in excess of the applicable off-axis FIRP-density limits 
is detected. Finally, this cessation of emission requirement also applies to variable power ESV systems 
operating at higher power levels under Sections 25.221(a)(2) and 25.222(a)(2), except that that variable 
power system must cease emissions when it exceeds the power levels provided to the target satellite 
operator. 56 

23. Boeing observes that the Commission did not explain in either the ESV Reconsideration 
Oder or the VMES Order why it adopted operating requirements for variable power systems in the 
VMES rules but not in the ESV rules. 57 We did not discuss variable power ESV systems in the above- 
referenced Orders because Boeing, which had raised that issue, withdrew it from the record of the ESV 
docket prior to the release of these orders.' 8 However, Boeing has raised the issue in its current Petition, 
so we address it here. We agree with Boeing that ESV systems are technically identical to VMES 
systems in relevant respects, and that there is no reason to treat ESV variable power systems any 


Wc note that the 1 dB reduction in EIRP-dcnsity is equivalent in a capacity reduction of about 20% over 
operations at the maximum permitted HIRP-densily. If the system is designed to operate at the maximum FIRP- 
density, then notifying the Commission when it has reached 50% of peak capacity allows for a further 30% growth 
during the year following notification without exceeding the minus 1 dB limit. Further, wc note that to show that the 
system will not cause harmful interference while operating at full power, the report should demonstrate a 
correspondence between the current capacity and the current aggregate FIRP-density at the GSO. 

55 By “applicable." we mean that, for variable power FSV systems that do not request, or request, but do not obtain a 
waiver of the I dB requirement, the applicable power-density limits would be the off-axis FIRP-density limits minus 
I dB. For variable power FSV systems that obtain Commission approval to waive the l dB requirement, the 
applicable power-density limit would be the off-axis EIRP-dcnsity limit set forth in Sections 25.221(a)! 1 Mi), 
25.222(a)(l)(i). 

56 See Sections 25.221fa>(2)(iii). 25.22l(b)(2)(i\). 25.222(a)(2)(iii) and 25.2221b)(2>(iv) in Appendix B. 

57 Boeing Petition at 9. 

78 We note that Boeing raised this issue in the context of its petition for reconsideration of the ESI Order but later 
submitted a letter withdrawing its petition in part. Because the Commission at that time considered the partial 
withdrawal to cover operational requirements for variable power FSV systems, it did not address this matter. See 
ESV Reconsideration Order. 24 FCC Red at 10370 n.4. citing Fetter from Carlos M. Nakla, Counsel for Boeing, to 
Marlene H. Dortch. Secretary, FCC (dated Mar. 23, 2007). As Boeing did not intend to withdraw its petition in this 
regard, we agree that the matter should be considered pending, and, consequently, we resolve it here. 
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differently than variable power VMES systems. Accordingly, we adopt rules that permit the variable 
power ESV systems to operate as described above. 

24. We disagree, however, with Boeing's claim that, in the ESV Reconsideration Order , the 
Commission changed the off-axis EIRP-density limits by specifically removing a reference to variable 
power CDMA networks. 59 The Commission modified the definition of the term “N” in three ways, none 
of which had the effect of changing the off-axis EIRP density limits: (1) the term “CDMA” was dropped 
to make the rule clearer for those systems that may employ alternative ways of operating simultaneous 
co-frequency transmitters than by “code-division multiple access;” (2) the term “maximum” was replaced 
by “expected maximum” to better describe what was expected in the application; and (3) the phrase “that 
have the same EIRP” was added to better describe the mathematical expression *‘IO*Iog(N)” in the rule. 

25. Finally, as noted above, we decline Boeing's proposal that we adopt the requirements for 
exceeding the off-axis EIRP-density limits and the reporting requirement set forth in Section 
25.226(a)(3)(ii) and 25.226(a)(3Xiiif respectively, of the VMES rules. 60 W ; e find that incorporating the 
requirements exceeding the off-axis EIRP-density limits into Sections 25.221(a)(3) and 25.222(aX3) is 
redundant with those same requirements set forth in Sections 25.221 (aX2) and 25.222(a)(2) of the E23V 
rules. We also find that the reporting requirement, which requires variable power VMES systems to file 
a report one year following license issuance that derails the aggregate EIRP-density levels as a result of 
operations, is unnecessary, especially since variable power systems must operate 1 dB below the off-axis 
EIRP-density limits. As explained above in the discussion of the waiver process, we find that filing a 
report regarding system operations should only be required for variable power ESV operators requesting 
a w aiver of the 1 dB requirement." 1 

B. Antenna Pointing Error Requirement 

26. Background In the ESV Order , the Commission adopted an antenna pointing error 
requirement in order to protect adjacent satellites from harmful interference. 1 ’ 2 Specifically, the 
Commission required each ESV operator to maintain an antenna pointing error w ithin 0.2 degrees 
between the target satellite and the axis of the ESV antenna's main lobe. f ? The Commission also 
required the ESV system to cease emissions automatically within 100 milliseconds if the antenna 
pointing error exceeded 0.5 degrees. 64 

27. In the ESV Reconsideration Order , however, the Commission relaxed the antenna pointing 
error requirement in order to allow more operational flexibility for certain ESV systems described 
below. 65 The Commission recognized that certain ESV operators may be capable of maintaining a 
pointing error that is greater than 0.2 degrees w ithout exceeding the off-axis EIRP-density limits that 
protect FSS satellites adjacent to the target satellite. 66 Thus. ESVs that operate with a constant level of 
power could lower the earth station EIRP-density and could deviate from the antenna pointing error 


5 * Boeing Petition at 5. 
w See id at 9-10. 

61 See supra . ? 21. 

ESV Order. 20 ICC Red at 699, « 58. 

M 47 C.F.R. §§ 25.221(a)(IHii)(A). 25.222(a)( I Hii)(A). 

64 Id. §§ 25.22 1 (a>( 1 >( iii)(A). 25.222(a)(I)(iii)(A). 

65 ESV Reconsideration Order. 24 I CC Red at 10479-103X0. «!* 23-27. 
m Id. at 10379. «j 24. 
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requirement if they declare a maximum antenna pointing error that exceeded 0.2 degrees. 1 ' 7 In addition, 
ESV operators capable of controlling pow er dynamically'* 8 may exceed the antenna pointing error 
requirement if those operators simultaneously reduce their pow er by a proportionate amount.** 

28. ViaSat Petition. ViaSat requests that the Commission modify and or clarify four areas of 
the antenna pointing error rules in order to provide the certainty needed to ensure further development of 
ESV services and technologies. 70 First, ViaSat proposes that the Commission add the term "‘peak" to the 
0.2 antenna pointing error requirement in Section 25.222(a)( 1 )(ii)(A). 71 ViaSat argues that the 
Commission intended for the 0.2 degree pointing error to be a “peak" level and not a “maximum" limit. 

In particular, according to ViaSat, the Commission expressed its intent to be consistent with ITU 
Resolution 902's (Res. 902) technical parameters, “which requires operators to maintain a pointing 
accuracy within 0.2 degrees peak." 72 According to ViaSat, the term “peak" in this context is generally 
understood to be the value three standard deviations above the mean value in a normal distribution. 73 
ViaSat further asserts that, unlike the antenna pointing error, the higher 0.5 degree shut-down limit could 
be described as a maximum limit. 74 ViaSat also argues that the new language in Section 

25.222(a)(l )(iiXB) allowing ESV operators to declare a “maximum" antenna pointing error implies that 
the 0.2 degree antenna pointing error is a maximum limit instead of a peak level. ViaSat therefore 
requests that the Commission modify that rule to remove such an implication. 5 

29. Second, ViaSat argues, for the reasons discussed above, that applicants declaring their own 
antenna pointing error should provide both a “peak" pointing tolerance and the '‘maximum" mispointing 
levels. Specifically, ViaSat requests that the Commission modify Section 25.222(aXI)(ii)(B) so that 
applicants declare a “peak," instead of a “maximum" antenna pointing error that may be greater than 0.2 
degrees. 76 ViaSat also requests that the Commission: (1) modify Section 25.222(a)( 1 )(ui)(B) to allow 
applicants to specify a “maximum" mispointing limit in excess of 0.5 degrees as long as they comply 
with the applicable off-axis EIRP-density limits; and (2) require the applicants to shut down when they 
exceed that “maximum" mispointing limit. 77 

30. Third, ViaSat requests that the Commission clarify that the antenna pointing error includes 
both non-deliberate and deliberate mispointing. ViaSat argues that, in the ESV Reconsideration Order , 


' Id. at 10379-10380, 23-25. 

08 Controlling power dynamically means that the ESV system may automatically increase or decrease power 
depending on the pointing of the antenna. 

b) ISV Reconsideration Order , 24 FCC Red at 10380,1 27. 

70 ViaSat Petition at 2. 

71 See ViaSat Petition, Fxh. A, Proposed Revisions to New Rules. 

See ViaSat Petition at 2-3. Res. 902. entitled “Provisions relating to earth stations located on board vessels which 
operate in fixed-satellite service networks in the uplink bands 5925-6425 MHz and 14-14.5 GHz/* was adopted at 
the 2003 World Radio Conference (WRC-03) and contains the international technical provisions related to ESV 
operations. 

73 

ViaSat Petition at 3. 

74 Id. 

75 Id. at 3-4. 

7( ' Id. at 5. 

77 Id. 
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the Commission only identified non-deli berate causes of antenna mispointing, thereby creating an 
uncertainty as to whether deliberate antenna mispointing would be allowed. ViaSat claims that many 
ESV terminals use closed-loop tracking systems that deliberately mispoint the antenna in order to 
determine whether the signal strength from the target satellite can be enhanced. 8 ViaSat reasons that 
making this clarification would provide the Commission, the satellite industry and the public with more 
comprehensive information when evaluating ESV applications. 70 

31. Finally, ViaSat requests that the Commission clarify that ESV operators may 
simultaneously deviate from the antenna pointing error requirement (which, according to ViaSat, should 
be 0.2 degrees peak and 0.5 degrees maximum) and the off-axis EIRP-density limits provided that those 
technical parameters have been coordinated with satellites adjacent to the target satellite. 80 According to 
ViaSat. Section 25.222(a)(2) of the ESV rules allows ESV operators to exceed the off-axis EIRP-density 
limits, but Sections 25.222(a)( 1 )(iiXB) and 25.222(aXl K iii)(B) require ESV operators to stay within the 
mask if the ESVs declare their own pointing error. 81 ViaSat argues that making this clarification would 
be consistent with the intent of the ESV Reconsideration Order , which is to maximize operator flexibility 
to the extent that such flexibility does not cause harmful interference to adjacent satellite operators. 8 " 

32. Boeing supports ViaSat’s proposals, but without explanation. 85 MTN does not oppose 
ViaSat's proposals, but is not convinced that the changes proposed by ViaSat are needed. 84 MTN also 
expresses concern that adoption of ViaSat’s proposals, without careful implementation, could lead to 
confusion, an outcome that MTN does not support. 8 " Boeing also "agrees w ith MTN that the 
Commission should carefully implement the proposals so that no further confusion is caused.” 8 * 

33. Discussion. First, we decline to specify that the 0.2 degree antenna pointing error is a 
‘peak’* limit in the 0.2 antenna pointing error rule, as requested by ViaSat. We disagree with ViaSat that 
the term "peak” 87 in this context is understood to be the value three standard deviations above the mean 
value in a normal distribution. The term '‘peak” also has other meanings such as *‘[t]he highest value 
attained by a vary ing quantity*’ and "the most extreme possible amount or value.’** Further, the ITU did 
not associate any particular definition with the term "peak** as it was used in Res. 902. 915 By not using the 
term "peak 1 * and by specify ing a shut-off angle in the ESV rules, the Commission provided ESV 


78 Id. 

70 Id. at 6. 

80 Id. at 6-8; ViaSat Reply at 1-2. 

81 ViaSat Petition at 7. 

82 Id. at 8. 

8 5 Id. 

84 MTN Reply at 4. 

85 Id. 

86 Reply of The Boeing Company, tiled May 12. 2010 (Boeing Reply ), at 8-9. 

87 We note that ViaSat does not provide a source for its “common" definition of the term "peak." 

88 Thus. ViaSat contends, the Commission did not intend the 0.2 degree level to he a maximum, hut rather 
understood that this level would be exceeded only on rare occasions. ViaSat Petition at 3. 

8 * See http:wwv\ tliefieedieiionai \.com peak (last visited July 17. 2012). 

90 .See ITU Resolution 902 Annex 2. 
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manufacturers with greater operational flexibility, thereby promoting competition in the maritime 
broadband marketplace while continuing to ensure that FSS systems would receive no harmful 
interference. Further, we decline to define the 0.5 degree shutoff angle as a maximum limit. The rule 
clearly sets forth 0.5 degrees as a shutoff angle for ESV antennas, thereby providing sufficient guidance 
for when ESV antennas need to cease transmitting. 

34. We also decline to modify Section 25.222(a)(l)(iiXB) (self-declared maximum antenna 
pointing error rule) in response to ViaSat’s assertion that the rule implies that the 0.2 degree antenna 
pointing error is a maximum limit. The self-declared maximum antenna pointing error rule provides that 
ESV operators "shall declare a maximum antenna pointing error that may be greater than 0.2 degrees.’* 91 
The Commission referenced the 0.2-degree antenna pointing error in the rule in order to emphasize that 
declaring a maximum pointing error is an alternative way to comply with ESV antenna pointing 
requirements. In addition, the Commission did not intend for the self-declared maximum antenna 
pointing error rule to replicate the 0.2-degree antenna pointing error rule. In the self-declared maximum 
antenna pointing error rule, the Commission sought to ensure that applicants identified the maximum 
pointing angle that could be achieved without causing harmful interference and were capable of ceasing 
emissions if that antenna pointing error were exceeded. The rule, as written, provides ESV operators the 
flexibility to innovate and develop new approaches to provide services and to protect incumbents, 
thereby advancing market-driven deployment of broadband services while continuing to ensure that ESV 
operators protect FSS providers from harmful interference. 

35. Second, we decline to require ESV applicants operating under the self-declared maximum 
antenna pointing error rule to specify both “peak* 1 and “maximum” mispointing levels. As noted above, 
specifying a "peak” mispointing angle makes it necessary to define the term “peak.” By not specify ing 
“peak” mispointing levels, we permit the system designer maximum flexibility. In addition, the 
Commission intended for the self-declared maximum mispointing angle and the cessation of emission (or 
shut-off angle) to be the same because it allows an E^SV operator to determine its own peak, be it three 
standard deviations from the mean of a normal distribution as ViaSat contends, or some other definition. 
More importantly, having these angles be the same ensures that the ESV system ceases transmissions 
when the system’s power levels exceed the off-axis EIRP-density envelope and that we know at what 
angle this occurs so that we can verify the designer's calculations. Thus, specify ing a peak angle would 
be an unnecessary requirement and could restrict the ESV operator's design of its system. 

36. Moreover, we agree with MTN that the changes, as proposed by ViaSat, are unnecessary. ° 
These rules have been in effect since 2005 and a number of ESV licenses have been granted. There is no 
evidence that ESV operators have experienced any difficulty interpreting and applying the antenna 
pointing error provisions in the ESV rules. We also find that applying new' definitions such as "peak" 
and “maximum” to these angular limits, as proposed by ViaSat, could have the inadvertent etfect of 
creating confusion, a result that could undermine the flexibility intended in the rules and hamper the 
implementation of ESV systems. 

37. Third, we do agree, however, with ViaSat's assertion that the antenna pointing error rule 
includes both intentional and unintentional antenna mispointing. But contrary to ViaSat’s contention, we 
do not agree that a clarification is necessary'. There is nothing in the ESI' Reconsideration Order to 
indicate that the list of mispointing examples, which are examples of unintentional mispointing. is all- 
inclusive. As MTN correctly states, the antenna pointing error rule is understood to include both 


47 O.F.R. § 25.222(a)( I )(ii)(H>. 
See MTN Reply at 3-4. 
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deliberate and non-deliberate pointing.* 3 

38. Finally, we acknowledge that CSV operators may deviate from both the antenna pointing 
error and off-axis EIRP-density limits, as prov ided in Section 25.222(aX2), once those parameters have 
been coordinated with the adjacent satellites. However, once again, we disagree with ViaSat that a 
clarification is necessary. Section 25.222(a) slates, in part, that “ESV licensees must comply with the 
requirements in either paragraph (a)( 1) or (aX2) of this section.'’ 1 * 4 Section 25.222(a)(2) makes no 
mention of any constraints on antenna mispointing angles. So. if ESVs operate pursuant to the off-axis 
EIRP-density limits under paragraph (aX 1), then those operators must remain within those limits when 
deviating from the antenna pointing error requirement. If ESVs operate at higher off-axis EIRP-density 
levels, as allowed under paragraph (a)(2), then it follows that those operators may deviate from the 
antenna pointing error requirement as long as they remain within the agreed-upon higher power levels. 
Thus, we conclude that it is clear that ESV operations under Section 25.222(a)(2) have no specific 
limitations on antenna mispointing angles provided that the ESV system technical parameters have been 
coordinated with satellites adjacent to the target satellite. 

C. Procedural Rule Revisions 

39. Finally, we adopt procedural rule changes set forth in Appendix B of this Order. 05 First, 
w e place the variable power provisions adopted today in paragraphs (a)(3) and (b)(3) of Sections 25.221 
and 25.222 in order to be consistent with the VMES rules, which also have variable power provisions in 
paragraphs (a)(3) and (bX3) of Section 25.226.°° As a result, the subsequent paragraphs are renumbered. 
For example, the point of contact requirement set forth in paragraph (a)(3) of Section 25.221 can now be 
found in paragraph (a)(4) and so on. We also modify the newly renumbered Section 25.221(a)(l2),° 7 
which sets forth the coordination requirements, by incorporating the requirement to file coordination 
notifications electronically via IBFS.' 8 

IV. PROCEDURAL MATTERS 

A. Final Regulatory Flexibility Certification 

40. The Regulatory Flexibility Act of 1980, as amended (RFA),°° requires that a regulatory 
flexibility analysis be prepared for notice-and-comment rule making proceedings, unless the agency 
certifies that "the rule will not, if promulgated, have a significant economic impact on a substantial 
number of small entities.” 100 The RFA generally defines the term “small entity” as having the same 
meaning as the terms “small business,*’ “small organization,” and “small governmental jurisdiction.” 101 


* 3 See id. a! 4 n.9. 

04 47 C.F.R. $ 25.222(a) (emphasis added). 

lliese rule changes are not subject to the notice and comment requirements of the Administrative Procedure Act 
See 5 T.S.C. $ 553(b)(3)(A) (2007). All rule changes described in this section are "interpretative rules, general 
statements of policy, or rules of agency organi/alion. procedure, or practice." U. 

See 47 C.F.R. §j> 25.226(a)(3). 25.226(b)(3). 

0/ Prior to this change, the coordination requirements could he found in Section 25.22l(a)( 11). 

8 See infra . % 7. 

I he RFA. see 5 E S C. 601-612. has been amended h\ the Small Business Regulatory Enforcement Fairness 
Act of 1996 (SBREFA), Pub. L. No. 104-121. Title II. 110 Slat. 857 (19%). 

!on 5 I’.S.C. <j 605(b). 

"" 5 li.S.C. § 601(6). 
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In addition, the term “small business’’ has the same meaning as the term “small business concern” under 
the Small Business Act. 102 A “small business concern” is one which: (l) is independently owned and 
operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria established 
by the U.S. Small Business Administration (SBA). 11 " 

41. In light of the rules adopted in the ESV Order, we find that there are only two categories of 
licensees that would be affected by the new rules. These categories of licensees are Satellite 
Telecommunications and Fixed-Satellite Transmit Receive Earth Stations. The SBA has determined that 
the small business size standard for Satellite Telecommunications is a business that has $15 million or 
less in average annual receipts. 1 ^ Currently there are approximately 3,390 operational fixed-satellite 
transmitTeceived earth stations authorized for use in the C- and Ku-bands. The Commission does not 
request or collect annual revenue information, and thus is unable to estimate the number of earth stations 
that would constitute a small business under the SBA definition. Of the two classifications of licensees, 
we estimate that only 15 entities will provide ESV service. For the reasons described below, we certify 
that the policies and rules adopted in this Second Reconsideration Order will not have a significant 
economic impact on a substantial number of small entities. 

42. In the ESV Order, the Commission established licensing and service rules for ESVs 
operating in the 5925-6425 MHz/3700-4200 MHz (C-band) and 14.0-14.5 GHz/l 1.7-12.2 GHz (ku- 
band) frequencies. These rules allow ESV operations in the C- and Ku-bands, while ensuring that ESVs 
protect the fixed service (FS) and fixed-satellite service (FSS) operators, and a limited number of 
Government operations in these bands from harmful interference. In the Order on Reconsideration , the 
Commission clarified and modified certain ESV rules designed to protect the FSS and the FS in the C- 
and Ku-bands in order to allow greater operational flexibility for ESVs. For example, ESVs may operate 
at higher off-axis power-density levels as long as the ESV remains w ithin the parameters of the 
coordination agreements between the target satellite and adjacent satellites. In this Second 
Reconsideration Order , we further promote operational flexibility while ensuring that the FSS operators 
are protected from harmful interference by adopting an aggregate power-density rule and a cessation of 
emission rule for variable power ESV systems. 

43. The Commission does not expect a substantial number of small entities to be directly 
impacted by the rule changes adopted in this Second Reconsideration Order. Specifically, we expect that 
fewer than ten entities will be affected by the variable power rule prov isions adopted in this Order. In 
addition, we believe these new rule provisions will not impose a significant economic impact on small 
entities and, in fact will benefit both large and small entities utilizing variable power systems by 
allowing greater operational flexibility in providing ESV service. Therefore, we certify that the 
requirements adopted in this Second Reconsideration Order w ill not have a significant economic impact 
on a substantial number of small entities. 

B. Final Paperwork Reduction Act of 1995 Analysis 

44. This document does not contain new information collection requirements subject to the 
Paperwork Reduction Act of 1995 (PRA). Public Law 104-13. In addition, therefore, it does not contain 


KL 5 IJ.S.C. § 601(3) (incorporating by reference ihe definition of "small-business concern" in ihe Small Business 
Act. 15 IJ.S.C. $ 632). Pursuant to 5 L.S.C. § 601(3). the statutory definition of a small business applies “unless an 
agency, alter consultation with the Office of Advocacy of the Small Business Administration and after opportunity 
for public comment, establishes one or more definitions of such term w hich arc appropriate to the activities of the 
agency and publishes such dcfmition(s) in the Federal Register." 

I0 -' 15 IJ.S.C. $ 6.12. 

" w I3C.F.R. § 121.201. NAICS codes 517410. 
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any new or modified information collection burden for small business concerns with fewer than 25 
employees, pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-198, see 44 

U. S.C 3506(c)(4). 

V. ORDERING CLAUSES 

45. IT IS ORDERED that, pursuant to Sections 4(i), 7, 302, 303(c), 303(e), 303(0 and 303(r) 
of the Communications Act of 1934, as amended, 47 U.S.C. Sections I54(i). 157, 302, 303(c), 303(e). 
303(0 and 303(r), this Second Order on Reconsideration IS ADOPTED. Part 25 of the Commission’s 
Rules IS AMENDED, as specified in Appendix B, effective 30 days after publication in the Federal 
Register. 

46. IT IS FURTHER ORDERED that the Petition for Reconsideration tiled by The Boeing 
Company IS GRANTED in part to the extent described above and IS DENIED in all other respects. 

47. IT IS FURTHER ORDERED that the Petition for Reconsideration filed by ViaSat, Inc. IS 
DENIED. 

48. IT IS FURTHER ORDERED that the Final Regulatory' Flexibility Certification, as 
required by Section 604 of the Regulatory Flexibility Act. IS ADOPTED. 

49. IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental Affairs 
Bureau, Reference Information Center, SHALL SEND a copy of this Second Order on Reconsideration 
including the Final Regulatory' Flexibility Certification, to the Chief Counsel for Advocacy of the Small 
Business Administration. 


FEDERAL COMMUNICATIONS COMMISSION 


Marlene H. Dortch 
Secretary 
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APPENDIX A 
List of Parties 


List of Petitioners 

The Boeing Company (Boeing) 

ViaSat, Inc. (ViaSat) 

List of Replies 

Boeing 

Maritime Telecommunications Network, Inc. (MTN) 
ViaSat 

Ex Parte Filings 

Boeing 
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APPENDIX B 
Rule Revisions 

For the reasons discussed above, the Federal Communications Commission amends 47 C.F.R. part 25 as 
follows: 

PART 25 - SATELLITE COMMUNICATIONS 

1. The authority citation for Part 25 continues to read as follows: 

Authority: 47 U.S.C. 701-744. Interprets or applies Sections 4, 301, 302,303, 307. 309 and 332 of the 
Communications Act, as amended, 47 U.S.C. Sections 154. 301, 302, 303, 307, 309, 332, unless 
otherw ise noted. 

2. Amend Section 25.221 as follows: 

a. Revise paragraph (a) introductory text; 

b. Revise the first sentence of paragraph (a)( 1)(ii) and paragraph (a)( I )(iii); 

c. Revise paragraph (a)(2); 

d. Revise paragraph (a)(2)(iii); 

e. Redesignate paragraphs (a)(3) through (a)( 12) as paragraphs (a)(4) through (a)( 13): 

f. Add new paragraph (a)(3); 

g. Revise paragraph (b) introductory text; 

h. Revise paragraph (b)(2); 

i. Revise paragraph (b)(2)(iv); 

j. Redesignate paragraphs (b)(3) through (b)(5) as paragraphs (b)(4) through (b)(6); 

k. Add new paragraphs (b)(3) and (b)(7). 

§ 25.221 Blanket Licensing provisions for Earth Stations on Vessels (ESVs) receiving in the 3700- 
4200 MHz (space-to-Earth) frequency band and transmitting in the 5925-6425 MHz (Earth-to- 
space) frequency band, operating with Geostationary' Satellite Orbit (GSO) Satellites in the Fixed- 
Satellite Service. 

(a) The following ongoing requirements govern alt ESV licensees and operations in the 3700-4200 MHz 
(space-to-Earth) and 5925-6425 MHz (Earth-to-space) bands transmitting to GSO satellites in the fixed- 
satellite service. ESV licensees must comply with the requirements in paragraph (a)( 1), (aX2) or (a)(3) 
of this section and all of the requirements set forth in paragraphs (a)(4)-(aX 13) of this section. Paragraph 

(b) of this section identifies items that must be included in the application for ESV operations to 
demonstrate that these ongoing requirements will be met. 

(I)* * * 

(ii) Except for ESV systems operating under paragraph (aX3). each ESV transmitter must 
meet one of the following antenna pointing error requirements: 

(A) * * * 

(B) * * * 

(iii) Except for ESV systems operating under paragraph (a)(3), each ESV transmitter 
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must meet of one the following cessation of emission requirements: 

(A) * * * 

(B) * * * 

(2) The following requirements shall apply to an ESV that uses off-axis EIRP spectral-densities 
in excess of the levels in paragraph (aX 1X0 or (a)(3)(i) of this Section. An ESV or ESV system 
operating under this subsection shall file certifications and provide a detailed demonstration(s) as 
described in paragraph (b)(2) of this section. 

(i) * * * 

(ii) * * * 

(iii) The ESV shall operate in accordance with the off-axis EIRP spectral-densities that 
the ESV supplied to the target satellite operator in order to obtain the certifications listed 
in paragraph (b)(2) of this section. Except for ESVs with variable power systems, the 
ESV shall automatically cease emissions within 100 milliseconds if the ESV transmitter 
exceeds the off-axis EIRP spectral-densities supplied to the target satellite operator. For 
ESVs using variable power systems, the individual ESV transmitter shall automatically 
cease or reduce emissions within 100 milliseconds if the ESV transmitter exceeds the 
off-axis EIRP-density limits supplied to the target satellite operator; the individual 
transmitter must be self-monitoring and capable of shutting itself oft'; and if one or more 
ESV transmitters causes the aggregate off-axis EIRP-densities to exceed the off-axis 
EIRP-density limits supplied to the target satellite operator, then the transmitter or 
transmitters shall cease or reduce emissions within 100 milliseconds of receiving a 
command from the system's central control and monitoring station. 

(3) The following requirements shall apply to an ESV system that uses variable power-density 
control of individual simultaneously transmitting co-frequency ESV earth stations in the same 
satellite receiving beam unless that ESV system operates pursuant to paragraph (a)(2). An ESV 
system operating under this subsection shall provide a detailed demonstration as described in 
paragraph (bX3) of this section. 

(i) The effective aggregate EIRP-density from all terminals shall be at least l dB below 
the off-axis EIRP-density limits defined in paragraph (aX I )(i), with the value of N= 1. In 
this context the term “effective*’ means that the resultant co-polarized and cross- 
polarized EIRP-density experienced by any GSO or non-GSO satellite shall not exceed 
that produced by a single transmitter operating 1 dB below the off-axis EIRP-density 
limits defined in paragraph (a)( l)(i). An ESV system operating under this subsection 
shall provide a detailed demonstration as described in paragraph (b)(3XD of this section. 

(ii) The individual ESV transmitter shall automatically cease or reduce emissions within 
100 milliseconds if the ESV transmitter exceeds the off-axis EIRP-density limits 
specified in paragraph (a)(3xi)- The individual transmitter must be self-monitoring and 
capable of shutting itself off. If one or more ESV transmitters causes the aggregate off- 
axis EIRP-densities to exceed the off-axis EIRP-density limits specified in paragraph 
(aX3)(0< then the transmitter or transmitters shall cease or reduce emissions w ithin 100 
milliseconds of receiving a command from the system's central control and monitoring 
station. 

(4) There shall be a point of contact in the United States, with phone number and address, 
available 24 hours a day, seven days a week, with authority and ability to cease all emissions 
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from the ESVs, either directly or through the facilities of a U.S. Hub or a Hub located in another 
country with which the United States has a bilateral agreement that enables such cessation of 
emissions. 

(5) For each ESV transmitter, a record of the ship location (/. e., latitude/longitude), transmit 
frequency, channel bandwidth and satellite used shall be time annotated and maintained for a 
period of not less than I year. Records will be recorded at time intervals no greater than every' 20 
minutes while the ESV is transmitting. The ESV operator will make this data available upon 
request to a coordinator, fixed system operator, fixed-satellite system operator, or the 
Commission within 24 hours of the request. 

(6) ESV operators communicating with vessels of foreign registry must maintain detailed 
information on each vessel's country* of registry and a point of contact for the relevant 
administration responsible for licensing ESVs. 

(7) ESV operators shall control all ESVs by a hub earth station located in the United States, 
except that an ESV on U.S.-registered vessels may operate under control of a hub earth station 
location outside the United States provided the ESV operator maintains a point of contact within 
the United States that will have the capability and authority to cause an ESV on a U.S.-registered 
vessel to cease transmitting if necessary. 

(8) ESV operators transmitting in the 5925-6425 MHz (Earth-to-space) frequency bands to GSO 
satellites in the fixed-satellite service (FSS) shall not seek to coordinate, in any geographic 
location, more than 36 megahertz of uplink bandwidth on each of no more than two GSO FSS 
satellites. 

(9) ESVs shall not operate in the 5925-6425 MHz (Earth-to-space) and 3700-4200 MHz (space- 
to-Earth) frequency bands on vessels smaller than 300 gross tons. 

(10) ESVs, operating while docked, that complete coordination with terrestrial stations in the 
3700-4200 MHz band in accordance with §25.251, shall receive protection from such terrestrial 
stations in accordance with the coordination agreements, for 180 days, renewable for 180 days. 

(11) ESVs in motion shall not claim protection from harmful interference from any authorized 
terrestrial stations or lawfully operating satellites to which frequencies are either already 
assigned, or may be assigned in the future in the 3700-4200 MHz (space-to-Earth) frequency 
band. 

(12) ESVs operating within 200 km from the baseline of the United States, or within 200 km 
from a U.S.-licensed fixed service offshore installation, shall complete coordination with 
potentially atTected U.S.-licensed fixed service operators prior to operation. The coordination 
method and the interference criteria objective shall be determined by the frequency coordinator. 
The details of the coordination shall be maintained and available at the frequency coordinator, 
and shall be filed with the Commission electronically via the International Bureau Filing System 
( http: /licensing.fcc.gov mvibfs/ ) to be placed on public notice. The coordination notifications 
must be filed in the form of a statement referencing the relevant call signs and file numbers. 
Operation of each individual ESV may commence immediately after the public notice is released 
that identifies the notification sent to the Commission. Continuance of operation of that ESV for 
the duration of the coordination term shall be dependent upon successful completion of the 
normal public notice process. If, prior to the end of the 30-day comment period of the public 
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notice, any objections are received from U.S.-licensed fixed service operators that have been 
excluded from coordination, the ESV licensee shall immediately cease operation of that 
particular station on frequencies used by the affected U S.-licensed fixed service station until the 
coordination dispute is resolved and the ESV licensee informs the Commission of the resolution. 

(13) ESV operators must automatically cease transmission if the ESV operates in violation of the 
terms of its coordination agreement, including, but not limited to, conditions related to speed of 
the vessel or if the ESV travels outside the coordinated area, if within 200 km from the baseline 
of the United States, or within 200 km from a U.S.-licensed fixed serv ice offshore installation. 
Transmissions may be controlled by the ESV network. The frequency coordinator may decide 
w hether ESV operators should automatically cease transmissions if the vessel falls below a 
prescribed speed within a prescribed geographic area. 


(b) Applications for ESV operation in the 5925-6425 MHz (Earth-to-space) band to GSO satellites in the 
fixed-satellite service must include, in addition to the particulars of operation identified on Form 312, 
and associated Schedule B, the applicable technical demonstrations in paragraphs (b)( 1), (bX2) or (b)(3) 
and the documentation identified in paragraphs (b)(4) through (bX7) of this section. 

* * * * * 


(2) An ESV applicant proposing to implement a transmitter under paragraph (a)(2) of this section 
and using otT-axis EIRP spectral-densities in excess of the levels in paragraph (aXl)(i) or 
paragraph (a)(3)(i) of this section shall provide the following certifications and demonstration(s) 
as exhibits to its earth station application: 

(i) * * * 

(ii) * * * 

(iii) * * * 

(iv) Except for variable power ESVs applicants, a demonstration from the ESV operator 
that the ESV system is capable of detecting and automatically ceasing emissions within 
100 milliseconds when the transmitter exceeds the off-axis EIRP spectral-densities 
supplied to the target satellite operator. Variable power ESV applicants shall provide a 
detailed showing that an individual ESV terminal is capable of automatically ceasing or 
reducing emissions within 100 milliseconds if the ESV transmitter exceeds the off-axis 
EIRP spectral-densities supplied to the target satellite operator; that the individual 
transmitter is self-monitoring and capable of shutting itself off'; and that one or more 
transmitters are capable of automatically ceasing or reducing emissions within 100 
milliseconds of receiving the appropriate command from the system’s central control and 
monitoring station if the aggregate off-axis EIRP spectral-densities of the transmitter or 
transmitters exceed the off-axis EIRP spectra I-densities supplied to the target satellite 
operator. 

(3) An ESV applicant proposing to implement an ESV system under paragraph (a)(3) of this 
section and using variable power-density control of individual simultaneously transmitting co¬ 
frequency ESV earth stations in the same satellite receiving beam shall provide the information 
in paragraphs (b)(3)i) and (b)(3)(ii) as exhibits to its earth station application. The International 
Bureau will place these showings on Public Notice along with the application. 

(i) The ESV applicant shall prov ide a detailed show ing of the measures it intends to 
employ to maintain the effective aggregate EIRP-density from all simultaneously 
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transmitting co-frequency terminals operating with the same satellite transponder at least 
1 dB below the EIRP-density limits defined in paragraph (aXl)(i) of this section. In this 
. context the term "‘effective” means that the resultant co-polarized and cross-polarized 
EIRP-density experienced by any GSO or non-GSO satellite shall not exceed that 
produced by a single ESV transmitter operating at 1 dB below the limits defined in 
paragraph (a)( I )(i) of this section. 

(ii) The ESV applicant shall provide a detailed showing that an individual ESV' terminal 
is capable of automatically ceasing or reducing emissions w ithin 100 milliseconds if the 
ESV transmitter exceeds the off-axis EIRP-density limit specified in paragraph (a)(3)(i) 
and that the individual transmitter is self-monitoring and capable of shutting itself off. 
The ESV applicant shall also provide a detailed showing that one or more transmitters 
are capable of automatically ceasing or reducing emissions within 100 milliseconds of 
receiving the appropriate command from the system's central control and monitoring 
station if the aggregate off-axis EIRP spectral-densities of the transmitter or transmitters 
exceed the off-axis EIRP-density limits specified in paragraph (aX3)(i). 

(4) There shall be an exhibit included with the application describing the geographic area(s) in 
which the ESVs will operate. 

(5) The point of contact information referred to in paragraph (aX4) of this section and, if 
applicable, paragraph (a)(7) of this section, must be included in the application. 

(6) ESVs that exceed the radiation guidelines of § 1.1310 of this chapter must provide, with their 
environmental assessment, a plan for mitigation of radiation exposure to the extent required to 
meet those guidelines. 

(7) Except for ESV systems operating pursuant to paragraph (a)(2) of this section, ESV systems 
authorized pursuant to this section shall be eligible for a license that lists ALSAT as an 
authorized point of communication. 

3. Amend Section 25.222 as follows: 

a. Revise paragraph (a) introductory text; 

b. Revise the first sentence of paragraph (aX I )(ii) and paragraph (aX I )(iii); 

c. Revise paragraph (aX2); 

d. Revise paragraph (a)(2Xiii); 

e. Redesignate paragraphs (a)(3) through (a)(7) as paragraphs (a)(4) through (a)(8): 

f. Add new paragraph (a)(3); 

g. Revise paragraph (b) introductory text; 

h. Revise paragraph (b)(2); 

i. Revise paragraph (b)(2)(iv); 

j. Redesignate paragraphs (b)(3) through (b)(5) as paragraphs (b)(4) through (b)(6): and 

k. Add new paragraphs (b)(3) and (bX7). 

§ 25.222 Blanket Licensing provisions for Earth Stations on Vessels (ESVs) receiving in the 10.95- 

11.2 GHz (space-to-Earth), 11.45-11.7 GHz (space-to-Earth), 11.7-12.2 GHz (space-to-Earth) 
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frequency bands and transmitting in the 14.0-14.5 GHz (Earth-to-space) frequency band, 
operating with Geostationary Orbit (GSO) Satellites in the Fixed-Satellite Service. 

(a) The following ongoing requirements govern all ESV licensees and operations in the 10.95-11.2 GHz 
(space-to-Earth), 11.45-11.7 GHz (space-to-Earth), 11.7-12.2 GHz (space-to-Earth) frequency bands and 
14.0-14.5 GHz (Earth-to-spacc) bands transmitting to GSO satellites in the fixed-satellite serv ice. ESV 
licensees must comply with the requirements in either paragraph (a)(1). (a)(7) or (aX3) of this section 
and all of the requirements set forth in paragraphs (a)(4) through (a)(8) of this section. Paragraph (b) of 
this section identifies items that must be included in the application for ESV operations to demonstrate 
that these ongoing requirements will be met. 

(1) *** 

(ii) Except for ESV systems operating under paragraph (aX3), each ESV transmitter must 
meet one of the following antenna pointing error requirements: 

(A) * * * 

(B) * • * 

(iii) Except for ESV systems operating under paragraph (a)(3), each ESV transmitter 
must meet of one the following cessation of emission requirements: 

(A) * * * 

(B) *** 

(2) The following requirements shall apply to an ESV that uses off-axis E1RP spectral-densities 
in excess of the levels in paragraph (a)(D(0 or (aX3X0 of this Section. An ESV or ESV system 
operating under this subsection shall file certifications and provide a detailed demonstration^) as 
described in paragraph (bX2) of this section. 

(i) • * ♦ 

(ii) * * * 

(iii) The ESV shall operate in accordance with the off-axis E1RP spectral-densities that 
the ESV supplied to the target satellite operator in order to obtain the certifications listed 
in paragraph (b)(2) of this section. Except for ESVs w ith variable power systems, the 
ESV shall automatically cease emissions within 100 milliseconds if the ESV transmitter 
exceeds the olT-axis EIRP spectral-densities supplied to the target satellite operator. For 
ESVs using variable power systems, the individual ESV transmitter shall automatically 
cease or reduce emissions w ithin 100 milliseconds if the ESV transmitter exceeds the 
off-axis EIRP-density limits supplied to the target satellite operator; the individual 
transmitter must be self-monitoring and capable of shutting itself off; and if one or more 
ESV transmitters causes the aggregate off-axis EIRP-densities to exceed the off-axis 
EIRP-density limits supplied to the target satellite operator, then the transmitter or 
transmitters shall cease or reduce emissions w ithin 100 milliseconds of receiving a 
command from the system's central control and monitoring station. 

(3) The follow ing requirements shall apply to an ESV system that uses variable power-density' 
control of individual simultaneously transmitting co-frequency ESV earth stations in the same 
satellite receiving beam unless that ESV system operates pursuant to paragraph (aX2). An ESV 
system operating under this subsection shall provide a detailed demonstration as described in 
paragraph (b)(3) of this section. 

(i) The effective aggregate EIRP-density from all terminals shall be at least I dB below 


8577 



Federal Communications Commission 


FCC 12-79 


the off-axis EIRP-density limits defined in paragraph (a)( 1 X>)- with the value of N=l. In 
this context the term “effective’’ means that the resultant co-polarized and cross- 
polarized KIRP-density experienced by any GSO or non-GSO satellite shall not exceed 
that produced by a single transmitter operating 1 dB below the limits defined in 
paragraph (a)( I )(i). An ESV system operating under this subsection shall provide a 
detailed demonstration as described in paragraph (bX3)(i) of this section. 

(ii) The individual ESV transmitter shall automatically cease or reduce emissions within 
100 milliseconds if the ESV transmitter exceeds the off-axis EIRP-density limits 
specified in paragraph (a)(3)(i). The individual transmitter must be self-monitoring and 
capable of shutting itself off If one or more ESV transmitters causes the aggregate off- 
axis EIRP-densities to exceed the off-axis EIRP-density limits specified in paragraph 
(a)(3)(i), then the transmitter or transmitters shall cease or reduce emissions within 100 
milliseconds of receiving a command from the system’s central control and monitoring 
station. 

(4) There shall be a point of contact in the United States, with phone number and address, 
available 24 hours a day, seven days a week, with authority and ability to cease all emissions 
horn the ESVs, either directly or through the facilities of a U.S. hub or a hub located in another 
country with which the United States has a bilateral agreement that enables such cessation of 
emissions. 

(5) For each ESV transmitter, a record of the ship location (i.e.. latitude/longitude), transmit 
frequency, channel bandw idth and satellite used shall be time annotated and maintained for a 
period of not less than 1 year. Records will be recorded at time intervals no greater than every 20 
minutes while the ESV is transmitting. The ESV operator will make this data available upon 
request to a coordinator, fixed system operator, fixed-satellite system operator, NTIA, or the 
Commission w ithin 24 hours of the request. 

(6) ESV operators communicating w ith vessels of foreign registry must maintain detailed 
information on each vessel's country of registry and a point of contact for the relevant 
administration responsible for licensing ESVs. 

(7) ESV operators shall control all ESVs by a hub earth station located in the United States, 
except that an ESV on IJ.S.-registered vessels may operate under control of a hub earth station 
location outside the United States provided the ESV operator maintains a point of contact within 
the United States that will have the capability and authority' to cause an ESV on a U.S.-registered 
vessel to cease transmitting if necessary. 

(8) In the 10.95-11.2 GHz (space-to-Earth) and 11.45-11.7 GHz (space-to-Earth) frequency bands 
ESVs shall not claim protection from interference from any authorized terrestrial stations to 
which frequencies are either already assigned, or may be assigned in the future. 


(b) Applications for ESV operation in the 14.0-14.5 GHz (E^arth-to-space) band to GSO satellites in the 
fixed-satellite service must include, in addition to the particulars of operation identified on Form 312. 
and associated Schedule B, the applicable technical demonstrations in paragraphs (b)( I), (bX2) or (b)(3) 
and the documentation identified in paragraphs (b)(4) through (b)(7) of this section. 

* * * * * 


(2) An ESV applicant proposing to implement a transmitter under paragraph (a)(2) of this section 
and using off-axis EIRP spectral-densities in excess of the levels in paragraph (a)(l)(i) or 
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paragraph (a)(3)(i) of this section shall prov ide the follow ing certifications and deinonstration(s) 
as exhibits to its earth station application: 

(i) * * * 

(ii) * * * 

(iii) * * * 

(iv) Except for variable power ESVs applicants, a demonstration from the ESV operator 
that the ESV system is capable of detecting and automatically ceasing emissions within 
100 milliseconds when the transmitter exceeds the off-axis EIRP spectral-densities 
supplied to the target satellite operator. Variable power ESV applicants shall provide a 
detailed showing that an individual ESV terminal is capable of automatically ceasing or 
reducing emissions within 100 milliseconds if the ESV transmitter exceeds the off-axis 
EIRP spectral-densities supplied to the target satellite operator; that the individual 
transmitter is self-monitoring and capable of shutting itself off; and that one or more 
transmitters are capable of automatically ceasing or reducing emissions within 100 
milliseconds of receiv ing the appropriate command from the system's central control and 
monitoring station if the aggregate off-axis EIRP spectral-densities of the transmitter or 
transmitters exceed the off-axis EIRP spectral-densities supplied to the target satellite 
operator. 

(3) An ESV applicant proposing to implement an ESV system under paragraph (aX3) of this 
section and using variable power-density control of individual simultaneously transmitting co¬ 
frequency ESV earth stations in the same satellite receiving beam shall provide the information 
in paragraphs (b)(3X0 and (b)(3)(h) as exhibits to its ESV application. The International Bureau 
will place these showings on Public Notice along w ith the application. 

(i) The ESV applicant shall provide a detailed show ing of the measures it intends to 
employ to maintain the effective aggregate EIRP-density from all simultaneously 
transmitting co-frequency terminals operating with the same satellite transponder at least 
I dB below the EIRP-density limits defined in paragraph (aX 1X0 of this section. In this 
context the term “effective’' means that the resultant co-polarized and cross-polarized 
EIRP-density experienced by any GSO or non-GSO satellite shall not exceed that 
produced by a single ESV transmitter operating at 1 dB below the limits defined in 
paragraph (a)(I)(i) of this section. 

(ii) The ESV applicant shall provide a detailed showing that an individual ESV terminal 
is capable of automatically ceasing emissions within 100 milliseconds if the ESV 
transmitter exceeds the off-axis EIRP-density limit specified in paragraph (a)(3)(i) and 
that the individual transmitter is self-monitoring and capable of shutting itself off. The 
ESV applicant shall also provide a detailed showing that one or more transmitters are 
capable of automatically ceasing or reducing emissions within 100 milliseconds of 
receiving the appropriate command from the system's central control and monitoring 
.station if the aggregate off-axis EIRP spectral-densities of the transmitter or transmitters 
exceed the off-axis EIRP-density limits specified in paragraph (a)(3)(i). 

(4) There shall be an exhibit included with the application describing the geographic area(s) in 
which the ESVs will operate. 

(5) The point of contact referred to in paragraph (a)(4) and, if applicable paragraph (a)(7) of this 
section, must be included in the application. 

(6) ESVs that exceed the radiation guidelines of § 1.1310 of this chapter must prov ide, with their 
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environmental assessment, a plan for mitigation of radiation exposure to the extent required to 
meet those guidelines. 

(7) Except for ESV systems operating pursuant to paragraph (a)(2) of this section, ESV systems 
authorized pursuant to this section shall be eligible for a license that lists ALSAT as an 
authorized point of communication. 
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1. INTRODUCTION 

A. Scope of the Report 

1. This Notice of Inquiry (“Notice 1 solicits data, information, and comment on the state of 
competition in the delivery of video programming for the Commission's Fifteenth Report (‘* 15 dl Report*’). 
We seek to update the information and metrics provided in the Fourteenth Report ('f4 th Report")' and 
report on the state of competition in the video marketplace in 2011 and 2012. Using the information 
collected pursuant to this Notice , we seek to enhance our analysis of competitive conditions, better 
understand the implications for the American consumer, and provide a solid foundation for Commission 
policy making with respect to the delivery of video programming to consumers. 

2. Section 19 of the Cable Television Consumer Protection and Competition Act of 1992 
O’1992 Cable Act’’) amended the Communications Act of 1934* and established regulations for the 
purpose of increasing competition and diversity in multichannel video programming distribution, 
increasing the availability of satellite delivered programming, and spurring the development of 
communications technologies. 5 To measure progress toward these goals. Congress required the 
Commission to report annually on ‘‘the status of competition in the market for the delivery' of video 
programming. 1 * 4 

3. In 1992. when Congress required the Commission to report annually on the status of 
competition in the market for the delivery of video programming, most consumers had the limited choice 
of receiving over-the-air broadcast television stations or subscribing to service from their local cable 
provider/ As the 1990s progressed, cable overbuilders and the introduction of direct broadcast satellite 
(“DBS") service provided additional alternatives for delivered video programming, introducing 
competition into multichannel video programming distribution (“MVPD")/ Today, DBS provides video 


1 Annual Assessment for the Status of Competition in the Market for the Delivery' of Video Programming, MB 
Docket No. 07-269. Fourteenth Report. FCC 12-81 (rel. July 20, 2012) ("1 f h Report"). 

“ 1992 Cable Act, Pub L. No. 102-385, 106 Stat. 1460. 1494 (1992) (“The purpose of this section is to promote the 
public interest, convenience, and necessity by increasing competition and diversity in the multichannel video 
programming market, to increase the availability of satellite cable programming and satellite broadcast 
programming to persons in rural and other areas not currently able to receive such programming, and to spur the 
development of communications technologies.”). 

' Video programming is defined as: "Programming provided by. or generally considered comparable to 
programming provided by. a television broadcast station that is distributed and is exhibited for residential use.” 47 
U.S.C. $522(20): 47 C.F.R. $ 79.1(a)(1). 

4 Section 628(g) of the Communications Act of 1934. as amended. 47 IJ.S.C. $ 548(g). The Commission’s prev ious 
reports appear at: Implementation of Section 19 of the 1992 Cable Act (Annual Assessment of the Status of 
Competition in the Market for the Deiiven ■ oflideo Programming, 9 FCC Red 7442 (1994) ("f irst Report"): 11 I CC 
Red 2060 (1996) ("Second Report"): 12 FCC Red 4358 (1997) ("Third Report"): 13 FCC Red 1034 (1998) rFourth 
Report"): 13 FCC Red 24284 (1998) ("Fifth Report"). 15 FCC Red 978 (2000) ("Sixth Report"): 16 FCC Red 6005 
(2001) ("Seventh Report"): 17 FCC Red 1244 (2002) (“ Eighth Report"): 17 FCC Red 26901 (2002) ("Ninth 
Report"): 19 ICC Red 1606 (2004) {"lentil Report"): 20 I CC Red 2755 (2005) ("ll"' Report"): 21 I CC Red 2503 
(2006) Cl? 1 ' Report"), 24 KCC Red 542 (2007) ("J3 ,h Report"). 

' In most areas, consumers had only one choice of cable provider, although cable overbuilders offered another 
option in some areas. See Tenth Report , 19 FCC Red at 1659, *] 79. 

0 Section 602 (13) of the Communications Act of 1934, as amended, defines a multichannel video programming 
distributor (“M VP1T ) as "a person such as. but not limited to. a cable operator, a multichannel multipoint 
distribution service, a direct broadcast satellite service, or a television receive-only satellite program distributor, who 
makes available for purchase, bv subscribers or customers, multiple channels of video programming.” 47 I J.S.C. 

(continued....) 
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programming to over 33.9 million subscribers, and cable offers video service to approximately 58 million 
subscribers. 7 Major telephony providers, Verizon and AT&T, have steadily increased their respective 
multichannel video services since their inception in 2005 and 2006, respectively. 1 * Today, these entities 
provide video programming to a total of approximately 8.0 million subscribers.' 1 The increasing 
availability of video content over the Internet, made available by online video distributors ("“OVDs’’), 
further expands consumer choice. 10 

4. In the 14 th Report, we adopted a number of changes to our analytic framework in an 
effort to be consistent with the framework used in recent wireless and satellite competition reports. 11 
Under this new framew ork, we placed entities into one of three strategic groups - MVPDs, broadcast 
television stations, and OVDs. Within each of these categories, we addressed industry structure, conduct, 
and performance. The 14 th Report also examined key industry inputs that may impact the market for the 
delivery of video programming, including the creators and aggregators of video programming, 


(...continued from previous page) 

§ 522( 13). The Media Bureau issued a Public Notice seeking comment on the interpretation of the terms “MVTD'* 
and ’‘channel.** and whether an entity must also provide its subscribers a transmission path to qualify under the 
statutory definition. Media Bureau Seeks Comment On Interpretation of the Terms Multichannel I ideo 
Programming Distributor r and ''Channel'' as Raised in Pending Program Access Complaint Proceeding , MB 
Docket No. 12-83. Public Notice. 27 FCC Red 3079 (MB 2012). 

7 Multichannel Market Trends. SNU Kagan. Mar. 13. 2012. 

at http://www.snl.com/interactivex/articlcs.aspx7uHI4413841&KPLT~6 (visited Apr. 11. 2012). 

n See Veri/on Communications Inc., Verizon EiOS Tl is Here! (press release). Sept. 22. 2005 (announcing the 
unveiling of FiOS TV serv ice in Keller. I X. its first market): AT&T Inc.. A T& T Delivers Strong Second-Quarter 
Earnings Growth Driven hy Merger Integration Progress. Solid H ireline Execution, Advances at Cingular Wireless 
(press release), July 25, 2006 (announcing expansion of its U-vcrse video service in San Antonio to additional 
neighborhoods and plans to expand U-verse video service to additional markets late in 2000). We note that in 
addition to Verizon FiOS and A T& T U-vcrse. some rural telephone companies also offer video services using their 
broadband infrastructure. See 14 th Report 346. 

9 AT&T Inc.. Annual Report for the Year Ended December 31. 2011. at 38: Veri/on C ommunications Inc.. Annual 
Report for the Year Ended December 31. 201E at 3. 

10 An "OVD** is any entity that offers video content by means of the Internet or other Internet Protocol (IP)-based 
transmission path provided by a person or entity other than the OVD. An OVD does not include an MVPD inside 
its MVPD footprint or an MVPD to the extent it is offering online video content as a component of an MVTD 
subscription to customers w hose homes are inside its MVTD footprint. See Application of Comcast Corporation, 
General Electric Company • and SBC Universal, Inc. for Consent to Assign Licenses and Transfer Control of 
Licenses . MB Docket No. 10-56. Memorandum Opinion and Order. 26 I CC Red 4238, 4358. App. A (201 i) 

(*' Comcast-SBCl Order "). Consumers need a broadband connection to receive video content from OVDs. ITie 
issue of whether a certain ty pe of OVD also qualifies as an MVPD under the Act and our regulations has been raised 
in pending program access complaint proceedings. See. e g.. Sky Angel I S., LLC v. Discovery Communications 
LLC, et a!.. Program Access Complaint (Mar. 24. 2010). Nothing in this Notice should be read to state or imply our 
determination on that issue. See also 14 lh Report ^ 237. 

11 See Implementation of Section 6002ib) of the Omnibus Budget Reconciliation Act of 1993 and Annual Report and 
Analysis of Competitive Market Conditions With Respect to Mobile Wireless. Including Commercial Mobile 
Services , WT Docket No. 10-133, Fifteenth Report. 26 FCC Red 9664 (2011) ("15 lh .Mobile Wireless Report"): 

Third Report and Analysis of Competitive Market Condition* with Respect to Domestic and International Satellite 
Communications Services, Report and Analysis of Competitive Market Conditions with Respect Domestic and 
International Satellite Communications Services. IB Docket Nos. 09-16 and 10-99. 26 FCC Red 17284 (2011) 
{"ThirdSatellite Competition Report "). 
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distribution strategies for video, and consumer premises equipment. In addition, we compared video 
programming competition in rural and urban areas for each of the three strategic groups. 

5. We invite all interested parties to provide input for the 15 th Report. We seek to collect 
data to gain further insight into such areas as the deployment of new technologies and serv ices, as well as 
innovation and investment in the video marketplace. The entry of each new delivery technology provides 
consumers with increasing options in obtaining video content. We therefore request comment on industry 
structure, market conduct and performance, consumer behavior, urban-rural comparisons, and key 
industry inputs for video programming. To the extent possible, we request commenters to provide 
information and insights on competition using this framework. 

6. In particular, we request data, information, and comment from entities that provide 
delivered video programming directly to consumers. These entities include MVPDs, broadcast television 
stations, and OVDs. We also seek data, information, and comment from entities that provide key inputs 
into video programming distribution. These include content creators and aggregators as well as 
manufacturers of consumer premises equipment, including equipment that enables consumers to view 
programming on their television sets and on other devices (e g., smartphones and tablets). In addition, we 
request data, information, and comment from consumers and consumer groups. The accuracy and 
usefulness of the 15 th Report will depend on the quality of the data and information we receive from 
commenters in response to this Notice. We encourage thorough and substantive submissions from 
industry participants, as well as state and local regulators with knowledge of the issues raised. When 
possible, we will augment reported information with submissions in other Commission proceedings and 
from publicly available sources. 

B. Analytic Framework 

7. Under the analytic framework adopted in the I4 ,h Report . first we categorize entities that 
deliver video programming into one of three groups: MVPDs, broadcast television stations, 12 or OVDs. 
Entities delivering video content are assigned to these strategic groups based on similar business models 
or combination strategies. 1 ' Second, we examine industry structure, conduct, and performance, 
considering factors such as: 


u We expect to consider broadcast television stations separately for the 15 th Report, as we have done in prev ious 
reports. Although broadcasters have transitioned to digital transmission and have the capability to offer additional 
linear channels, they still offer far fewer programs than are available from MV PDs and do not provide a subscription 
service. The Commission has previously held that broadcast television alone is not sufficiently substitutable with 
the services provided by MVPDs to constrain attempted MVPD price increases, and hence declined to broaden the 
MVPD product market. Accordingly , wc treat broadcasters as part of a separate group. See General Motors 
Corporation and Hughes Electronics Corporation, Transferors, and The News Corporation Limited, Transferee. 
Memorandum Opinion and Order. 19 ECO Red 473. 5091 75 (2004) (citing Competition. Rate Deregulation, and 
the Commission's Policies Relating to the Provision of Cable Television Services. Report, 5 FCC Red 4962, 5003. •; 
69 (1990)); Application of EchoStar Communications Corporation, General Motors Corporation, and Hughes 
Electronics Corporation (Transferors) and EchoStar Communications Corporation (Transferee). Hearing 
Designation Order, 17 FCC Red 20559. 20607-09, «‘i; 109-115 (2002). 

M As we did for the If 1 ’ Repori. we assign entities that deliver video content to one of three groups based on the 
“strategic group” concept used in strategic management that groups companies w ithin an industry that have similar 
business models or similar combinations of strategies. See Michael E. Porter, COMPfc i rnvfc S i rategy: 
fncilNiQl ins FOR An At Y7.ING Industries AND COMPETITORS 129-155 (Free Press) (1980). rite three groups also 
may be said to represent the historical development of delivered video where consumers initially had access to over- 
the-air broadcast telex ision. then a growing number of MVPDs. and most recently the Internet. Our placement of 

(continued....) 
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• Structure : The number and size of firms in each group, horizontal and vertical 
integration, merger and acquisition activity, and conditions affecting entry’ and the ability to compete. 

• Conduct : The business models and competitive strategies used by firms that directly 
compete as video programming distributors, including product differentiation, advertising and marketing, 
and pricing. 

• Performance: The improvements in the quantity , quality, and delivery methods of 
programming to subscribers, subscriber and penetration rates, financial indicators (e.g., revenue and 
profitability ), and investment and innovation activities. 

Third, we look upstream and downstream to examine the influence of industry inputs and consumer 
behavior on the delivery of video programming. In the l4 h Report , we discussed two key industry inputs: 
video content creators and aggregators and consumer premises equipment. 14 

8. We seek comment on whether the analytic framework adopted in the lf h Report is a 
useful way for the Commission to evaluate and report on the status of video programming competition or 
whether modifications are needed for the 15 th Report. Do the three strategic group classifications allow 
us to adequately assess the interaction across these groups? Are an entity's business incentives or 
competitive concerns affected by operating in more than one group? How does the placement of entities 
into strategic groups affect by their ability to offer multiple services (/.<?.. video, voice and broadband)? 
WTiat influence do industry structure, conduct, and performance have on one another? 

C. Data 

9. The data reported in previous reports on the status of competition for the delivery' of 
video programming were derived from various sources, including data the Commission collects in other 
contexts (e g., FCC Form 477 and FCC Form 325), 15 comments filed in response to notices of inquiry and 
other Commission proceedings; publicly available information from industry associations; company 
filings and news releases; Security' and Exchange Commission filings; data from trade associations and 
government entities; data from securities analy sts and other research companies and consultants; company 
news releases and websites: corporate presentations to investors, newspaper and periodical articles; 
scholarly publications; vendor product releases: white papers; and various public Commission filings, 
decisions, reports, and data. We seek comment on whether there are additional data sources available for 
our analy sis. W'hat other sources of data, especially quantitative data, should we use to perform a 
comprehensive analy sis of the market for the delivery of video programming? Are there certain 
stakeholders we should reach out to in order to diversity* the data and further supplement the record? 

10. In previous Notices of Inquiry', we have requested data as of June 30 of the relevant year 
to monitor trends on an annual basis. 16 To continue our time-series analysis, w e request data as of June 


(...continued from previous page) 

delivered video prov iders inio one of three groups is an organi/aiional convenience to facililale discussion. See 14 th 
Report 15 n. 19. 

14 As described more fully below in Section IV. content creators are firms lhal produce video programming and 
content aggregators are entities that assemble packages of video programming for distribution by MVPDs, 
broadcasters, and OVDs. 

15 I CC f orm 477 collects information about broadband connections to end user locations, wired and wireless local 
telephone services, and interconnected Voice over IP services, in individual slates. FCC Form 325 is the Cable 
Television System Report that collects information about cable television systems. 

16 See. eg. Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming , 
MB Docket No. 07-269, Notice of Inquiry. 24 FCC Red 750, 751. *[ 2 (2009); Annual Assessment of the Status of 

(continued....) 
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30, 2011, and June 30. 2012. We also recognize that a significant amount of data and information are 
reported on a calendar year basis, and as such, we ask commenters to provide year-end 2011 data when 
readily available and relevant. 

II. PROVIDERS OF DELIVERED VIDEO PROG RAM MING 

11. In this section, we seek information and comment that will allow us to analyze the 
structure, conduct, and performance of MVPDs, broadcast television stations, and OVDs. To improve 
our description and analysis of the video products w ithin each group, we seek specific and granular 
quantitative and qualitative data as well as information from companies in each group. In addition, we 
request comment from the perspective of consumers, advertisers, content aggregators, content creators, 
and/or consumer premises equipment manufacturers on whether and to what extent MVPDs. broadcast 
stations, and OVDs consider the other two groups’ offerings to be complements and/or substitutes for one 
another. 

A. Multichannel Video Programming Distributors 
I. MVPD Structure 

12. MVPDs include all entities that make available for purchase multiple channels of video 
programming. 17 In our \4 h Report , we determined that most MVPD subscribers use cable, DBS, or 
telephone MVPDs for their video service. 18 Fewer than one percent of MVPD subscribers use other types 
of MVPDs (e.g. home satellite dishes (“USD’*), open video systems (“OVS’’), wireless cable systems. 10 
and private cable operators (“PCOs") 20 ). We also found that little reliable data is available for these other 
types of MVPDs. 21 We request comment on the extent to which these other types of MVPDs should be 
included in the 15 ,h Report. 

13. For each type of MVPD, we seek data on the number of MVPD providers, the number of 
homes passed, the number of subscribers for delivered video programming, the number of linear channels 
and amount of non-linear programming offered." 2 the ability of subscribers to watch programming on 
multiple devices, and the geographic area in which individual providers offer service. In addition, we 
seek comment on the most appropriate unit of measurement for assessing geographic coverage. We note 
that different ty pes of MVPDs may report data regarding availability and use that is not standardized to a 
common geographic unit. This greatly hinders our ability to assess the competitive alternatives available 
to homes and to identify where MVPDs are engaged in head-to-head competition. In the N ,f> Report , we 
addressed this concern in the context of estimating the number of homes with access to multiple 


(...continued from previous page) 

Competition in the Market for the Delivery of I’uleo Programming. MB Docket No. 06-189. Notice of Inquiry. 21 
FCC Red 12229. 12230. r 2 (2006): Annual Assessment of the Status of Competition in the Market for the Delivery 
of I ideo Programming. MB Docket No. 05-25?, Notice of Inquiry. 20 FCC Red 1117. II 18, *j 2 (2005). 

1 See supra note 6 (defining an VIVPD). 

18 14 ,h Report **\ 26-34. 

!; Wireless cable systems use the Broadband Radio Service ("BRS") and Educational Broadband Service ('TBS*') to 
transmit video programming to consumers. 

Private cable operators were formerly known as satellite master antenna ("SMATV’’) systems. 

:i 14"' Report' 1 5. 

A linear channel is one that distributes programming at a scheduled time. Non-linear programming, such as 
video-on-demand ("VOD ") and online video content, is available at a lime of the viewer's choosing. 
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MVPDs. 2 ’ We therefore seek data and information on the number of homes that are passed by one 
MVPD, two MVPDs, and three or more MVPDs. We wish to identify those markets and geographic 
areas where head-to-head competition exists, where entry is likely in the near future, and where 
competition once existed but failed. What factors influence a subscriber’s decision to switch from one 
type of MVPD service to another, for instance from cable MV PD service to DBS MVPD service or vice 
versa? 

14. We request information identifying differences between cable, DBS, and telephone 
MVPD subscribers. Are DBS subscribers more likely to reside in rural areas or areas not served by cable 
systems? What percentage of homes cannot receive DBS service because they are not within the line-of- 
sitc of the satellite signal? In addition, we request updated information on the number of markets w here 
DBS operators provide local-into-local broadcast service. Particular MVPD providers otYer bundles of 
multiple services, including broadband, voice, and mobile w ireless services. How, if at all. do these 
bundled offerings affect competition? For example, what affect, if any, does the inability of DBS 
operators to directly provide broadband, voice, and mobile w ireless services along with their video 
service have on competition among and the financial performance of MVPDs? 

15. With respect to non-contiguous states, do DBS MVPDs offer the same video packages at 
the same prices in Alaska and Hawaii as they offer in the 48 contiguous states? Do subscribers need 
different or additional equipment to receive video services in these states? 

16. We seek comment on other MVPDs such as HSD 24 and PCOs. 25 Are these technologies 
still relevant today? If so, how are they relevant and to what extent are they available? 

17. The Commission has not addressed the extent to which wireless providers offering video 
programming to mobile phones and other wireless devices should be classified as MVPDs under the Act. 
and we do not intend to do so within the context of this proceeding. We note that, in past reports, the 
Commission considered certain of these providers in its analysis of video competition. 2 "' For the 15 th 
Report, we request information on the extent to which mobile wireless providers continue to offer video 


23 14“' Report 1 40 & Tabic 2. 

24 In USD. subscribers use a large dish and receive signals transmitted by satellites operating in the C- and Ku-bund 
frequencies. HSD channels may be transmitted either as clear channels, available for free reception, or as scrambled 
signals. To receive scrambled channels, a household must purchase an integrated receiver-decoder and pay a 
subscription fee. 11S1) s>stems are typically designed to receive programming from several different satellites at 
several different orbital locations. Most HSDs include motors that permit the receiving dishes to rotate and receive 
signals from these many satellites. Space considerations and zoning regulations restrict many viewers* ability to 
install the targe antenna needed for HSD reception, typically ranging from 4 to 8 feet in diameter. I3 ,h Report. 24 
FCC Red at 588-589. «! 93. Today, few entities offer a 11SD subscription serv ice. 14 th Report % 35. 

25 PCOs collect video signals using satellite master antenna systems and distribute programming via wiring in 
apartments, condominiums, hotels, and office buildings. PCOs do not use any public rights-of-way. 47 tJ.S.C. 

$ 522(7). In addition. PCOs and SMATV operators: (a) do not pay franchise and Federal Communications 
Commission subscriber fees: (b) arc not obligated to pass every resident in a given area: (c) arc not subject to rate 
regulation: and (d) are not subject to must earn and local government access obligations. Fourth Report. 13 FCC 
Red at 1085. n.296. In the 14 th Report , we found that PCOs accounted for the majority of alternative MVPD 
subscribers in 2011. with approximately 650.000 subscribers. This represents a decline from 900.000 subscribers in 
2006. 14 th Report* 35. 

:r ’ In the past, mobile wireless serv ice providers offered a range of video programming services to their customers. 
See 13 th Report , 24 FCC Red at 610-612. 142-149: Implementation oj Section 6002(b) of the Omnibus Budget 

Reconciliation let of 1993, Annual Report and Analysis of Competitive Market Conditions with Respect to 
Commercial Mobile Services. Thirteenth Report 24 FCC Red 6185. 6203-04. fr 24-26 (2009). 
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programming to their customers. How has this changed during 2011 and the first half of 2012, and what 
are the reasons for such changes? How and to what extent do mobile wireless providers and MVPDs use 
wireless technologies, including Wi-Fi and w ireless broadband, to provide video programming today, and 
what trends should we anticipate for the future? How do these serv ices compete with or complement the 
traditional video programming services offered by MVPDs and by other providers of video 
programming? 

18. Horizontal Concentration. In the Report , we did not directly measure horizontal 

concentration for video distribution. Rather, we estimated the number of homes on a nationwide basis 
that have access to two. three, or four MVPDs. 27 We seek comment on the value of our approach. We 
also seek data or comment on what information we can acquire to assist us in performing this analysis. 
Likewise, we invite analysis regarding the relationship between horizontal concentration and competition. 
To what extent does horizontal concentration affect price or quality of serv ice? 

19. In merger reviews, the Commission routinely examines horizontal concentration. It has 
classified MVPD service as a distinct product market and found individual homes to be the appropriate 
focus regarding competitive choices. 28 In the I5' h Mobile Wireless Report , the Commission applied the 
Herfindahl-Hirshman Index C'HHr) to shares of mobile w ireless connections held by facilities-based 
wireless providers at the level of Economic Areas, calculating shares of connections from the providers’ 
number of connections. 29 These Economic Areas are compiled based on census block data. For purposes 
of the 15 ,h Report, we seek comment on the appropriate methodology for calculating concentration in 
delivered video services. Should we continue to consider MVPDs a separate product market, 10 or are 
there narrower or broader product segments we should consider? What arc the appropriate geographic 
markets associated with these product markets (e.g., individual households, census tracts, or cable 
franchise areas)? 

20. Vertical Integration. In 1992, Congress enacted provisions related to common ownership 
between cable operators and video programming networks. 31 In the 14 th Report , we discussed vertical 
integration in terms of affiliations between programming networks and MVPDs. Specifically, we 
identified the number of national video programming networks affiliated with one or more MVPDs. 
Similarly, we reported on regional programming networks affiliated with MVPDs. 33 We also 


14 ,h Report 1 40. 

See Applications of Comcast Corp.. General Electric Co. and SBC Universal. Inc.. MB Docket No. 10-56. 
Memorandum Opinion and Order. 26 FCC Red 4238, 4255-57. w 40. 42(2011) ("Comcast-SBCLJ Order ): 
Application for t onsent to the Assignment and or Transfer of Control of Licenses. Adelphia ( ommunications 
Corporation. Assignors, to Time W arner Cable Inc. Assignees; Adelphia Communications Corporation. Assignors 
and Transferors , to ( outcast Corporation. Assignees and Transferees: Comcast Corporation. Transferor, to Time 
Warner Inc.. Transferee; Time W arner Inc.. Transferor, to Comcast Corporation. Transferee. MB Docket No. 05- 
192, Memorandum Opinion and Order. 21 FCC Red 8203. 8235, M 63-64 (2006). 

if Mobile Wireless Report. 26 I CC Red at 9708. *| 49. 

10 In past reports, the Commission has considered MVPDs to be a distinct product market. .See. e.g.. if Report 
*' 18-24: if Report. 24 FCC Red at 545. % 5. 

" 47C.S.C. § 533. 

See if Report «j 42-45. .See also if Report. App. B. Table B-l. 

J See if Report. App. C. Table C-l. 
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differentiated between the availability of standard definition (*SD’) and high definition (“HD'*) versions 
of individual networks consistent with recent Commission decisions. 34 

21. We anticipate reporting this type of information again in the I5 lh Report. We therefore 
request data, information, and comment on vertical integration between MVPDs and video programming 
networks. In particular, we request information on satellite and terrestrially delivered national and 
regional networks. 35 How should we measure such vertical integration? For purposes of analyzing 
vertical integration, how should we determine affiliation? Should we use a minimum ownership share or 
apply standards similar to those contained in our attribution rules rather than report on any known 
affiliations as we have done in the past? 

22. Conditions Affecting Entry and Rivalry'" Underlying regulatory, technological, and 
market conditions affect market structure and influence the total number of firms that can compete 
successfully in the market. We invite comments and information regarding the conditions that affect the 
entry into MV PD markets and rivalry among MVPDs. 

23. Regulations Affecting Entry and Rivalry. A number of provisions of the Communications 
Act and the Commission's rules affect M VPD operators in the market for the delivery' of video 
programming. These include, for example, regulations governing program access, 17 program carriage,’ 8 
must carry,™ retransmission consent, 4 " franchising, 41 effective competition, 42 access to multiple dwelling 
units. 43 exclusivity, 44 inside wiring, 45 leased access, 46 ownership, 4 over-the-air reception devices, 48 and 

34 See, e g . Review of Commission's Program Access Rules and Examination of Programming Tving Arrangements. 
MB Docket No. 07-198. First Report and Order. 25 FCC Red 746. 7X5. c 55 (20101 '("20/0 Program Access 
Order"), affd in part and vacated in part sub nom. (’ahlevision Svsrems Carp, et al. v /■( C. 649 F.3d 695 (D.C. Cir. 
201IV 

15 See generally 2»10 Program Access Order. The Commission defines satellite-delivered programming as 
programming delivered to MVPDs via satellite. Similarly, terrestrially delivered programming is defined as 
programming delivered to MVPDs via terrestrial means, such as programming transmitted to MVPDs by fiber. See 
id. at 748-49. ” 4, 5. National networks are distributed throughout the entire country' (eg.. CNN, Discovery 
Channel, and IIBO); regional networks are only provided in certain geographic areas (e g.. Comcast SporLsNet 
Philadelphia and Arizona News Channel). 

56 By rivalry, we mean competition among participants in the same product and geographic market. Although a 
consumer typically selects one MVPD, the rivalry among MVPD firms lor that consumer does not end because the 
consumer can switch MVPDs where more than one is available. 

37 47 C.S.C. g 548: 47C.F.R. 88 76.1001-04. 

’* 47 C.S.C. 8 536: 47 C.F.R. 88 76.1301-02. 

^ 47 C.S.C. 88 534-35: 47 C.F.R. 8 76.56. 

40 47 C.S.C. 8 525(b): 47 C.F.R. 8 76.64. 

41 47 C.S.C. 8 541: 47 C.F.R. 8 76.41. 

47 C.S.C. 8 543(a)(2): 47 C.F.R. 8 76.905(h). 

43 47 C.F.R. 8 76.2000. 

44 47 C.F.R. 88 76.92. 76.101, 76.111. 

45 47 C.S.C. 8 544(i); 47 C.F.R. 88 76.801-06. 

40 47 C.S.C. § 532: 47 C.F.R. 8 76.701. 

’■ 47 C.S.C. 8 533(f): 47 C.F.R. 88 76.501. 76.503-04. 

48 4 7 C.S.C. § 303 note; 47 C.F.R. 8 1.40(H). 
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public interest programming. 44 We seek comment on the impact of these regulations and other 
Commission rules on entry and rivalry' among MVPDs. Are MVPDs identifying the costs attributed to 
any of these regulations (e.g., retransmission consent) on the bills of their subscribers? 

24. We also request data on the number of channels MVPDs dedicate on their respective 
systems to must-carry ; public, educational, and governmental (“PEG' 1 ); and leased access programming. 
On which tier are these channels placed and is extra equipment required to view them? Are there more or 
fewer PEG and leased access channels carried on MVPD systems than were carried as of June 2010? 
What data sources exist to track the availability of PEG and leased access programming? We recognize 
that the regulations applicable to cable operators may differ from the regulations applicable to DBS 
systems and other MVPD operators. How do regulatory disparities affect MVPD rivalry'? We also solicit 
comment on specific actions the Commission can take to facilitate MVPD entry and rivalry* with the 
intent to increase consumer choice in the delivery of video programming. In addition, we request 
comment on any state or local regulations that affect entry and rivalry among MVPDs. 

25. Non-Regulatory Conditions Affecting Entry and Rivalry. We seek information and 
comment on non-regulatory conditions affecting MVPD entry and rivalry, including the availability' of 
programming. Do these conditions include economies of scale, where large MVPDs can spread fixed 
costs over more subscribers or negotiate lower prices for video content? Do these conditions also include 
expected retaliation, where potential MVPD entrants believe incumbents will lower prices to any home 
considering switching to the new MVPD entrant? What other non-regulatory conditions influence MVPD 
entry and rivalry? 

2. MVPD Conduct 

26. Business Models and Competitive Strategies . MVPDs may choose from a variety* of 
business models and competitive strategies to attract and retain subscribers and viewers. MVPDs decide, 
for example, the type of delivered video services they will offer, the programming they offer consumers, 
and how they package the programming (/>.. the number of tiers of video programming and the specific 
programming carried on each tier); the complementary* product features they will offer HD, DVR 
(digital video recorder), video-on-demand (“VOD v ), online video programming to PCs and mobile 
devices, and bundled services where telephony and/or broadband is packaged with video service). 

MVPDs also decide the level of advertising, the degree of vertical integration with suppliers of video 
programming, whether to initiate or respond to price discounting, and their approach to customer service. 

27. We seek descriptions of the varied business models and strategies used by MVPDs for 
the delivery of video programming. What are key differences among the business models and strategies 
in terms of services offered to consumers? How do providers distinguish their delivered video serv ices 
from their rivals? Do cable, DBS. and telephone MVPDs offer comparable video services? Does DBS 
“local-into-local" delivery of broadcast television signals make it a closer substitute for cable than it 
would be otherwise? We note that content creators have negotiated “TV Everywhere" agreements* 0 in 


4< * A franchising authority may require a cable operator to use channel capacity for public, educational, or 
governmental (PEG) use. 47 U.S.C. §$ 531. 541(a)(4)(B). DBS operators arc required to reserve 4 percent of their 
channel capacity for noncommercial programming of an educational or informational nature. 47 U.S.C. 

$ 335(b)( I HA): 47 C.K.R. $ 25.7(11(0. 

50 “TV Every where" is an initiative, w hich allow s subscribers of certain MVPD services to access MVPD video 
programming on stationary and mobile Internet-connected devices including: televisions, computers, tablets, and 
smartphones. MVPDs market their IV Everywhere initiatives under a variety of brand names (e.#.. Comcast's 
X Unity. and TWC TV™). 
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which MVPD subscribers receive access to programming via VOD, online, and mobile wireless devices. 51 
To what extent do MVPDs view VOD and TV H very where service offerings, both online and on mobile 
wireless devices, as ways to retain existing subscribers and attract new ones? How extensively do 
MVPDs offer specialized services to consumers {e g., multi-room DVR service, more channels, more HD. 
video content online, access to content on mobile devices, and/or a variety of bundles 52 )? How do 
MVPDs advertise their services to existing and potential subscribers? What delivered video services do 
they feature in their advertising? 

28. We also seek information regarding the pricing behavior of MVPDs. How does the price 

MVPDs pay for programming, including sports programming, impact the prices they charge to 
consumers? 51 Are the prices of MVPD video packages and services easily identifiable and well-explained 
on consumers' monthly bill and/or MVPDs’ web sites and other promotional materials? To what extent 
do providers of MVPD service reduce prices or offer promotion pricing to attract new subscribers and/or 
retain existing subscribers? Do providers negotiate with individual subscribers over prices before and 
after introductory periods? Do homes that subscribe to the same delivered video services, from the same 
provider, in the same geographic area, pay different prices? How do bundles of service packages 

that combine video, voice, equipment, and or Internet service) affect the price charged for video services? 
To what extent have MVPDs been raising prices? 

29. We are interested in learning whether an increase in the number of MVPD rivals affects 
pricing strategies. Do MVPDs charge lower prices (or use different pricing strategies) to homes that have 
access to multiple MVPDs? For its Annual Cable Price Survey , the Commission collects price data from 
a sample of cable systems, but does not collect price data for other types of MVPDs (e.g.. DBS and 
AT&T U-vcrse). 54 We seek price data for MVPDs not included in the Annual Cable Price Survey, such 
as the monthly rate for both the lowest programming package and any equipment needed to access the 
video serv ice. What additional data sources on MVPD prices are available for our 15 1 * 1 Report? 


S| SNL Kagan, Economics of Mobile Programming , 2011 l'dilion, at 7. 

5<t Many MVPDs offer video, high-speed Internet, and wireline and/or wireless telephone services in bundles of two. 
three, or four services to consumers at discounted introductory prices and or savings on the long-term price of each 
service compared to the price of buying each service separate!). 

53 MVPDs are experimenting w ith low-cost programming packages in a limited number of markets. Tor example 
Cox Communications offers an economy package for S35 a month that includes several basic cable networks, but 
excludes ESPN and regional sports networks C'RSNs'*). Comcast and l ime Warner Cable have also tested and 
offered similar tiers. Colin Dixon. Prices Up. Subscribers Down: Can Value Packages Save Cable?. Tun 
Diffusion Group, at http/ tdgi cscarch.com bluas- ounionitor/archive- 2u12.01/27 pnccs-up-Mihscribcrs-down-can- 
valuc-packuees-savc-cahlc.aspx (visited May 22. 2012). DISH Network, which positions itself as a low-cost MVPD 
(in contrast to sports-centric DIRECTV, which offers exclusive NFL Sunday Ticket programming), has reportedly 
considered dropping ESPN if it does not agree to he distributed on a separate sports tier, to keep prices in check for 
subscribers who arc non-sports fans. In New York, DISH Network has dropped RSNs SportsNct New York. YES, 
and MSG Plus. DISI1 Network CEO Charlie Ergen has slated that if onl> 15 percent of subscribers in a market 
actually watch sports programming, it may be a good idea for one of the MVPDs not to carry RSNs. Derek Baine. 
Dish to Dump ESPN?. SNL Kagan. Sept! 13, 2011. at 11 

54 Section 623(k) of the Communications Act, as amended by the 1992 Cable Act. requires the Commission to 
publish a statistical report on average rates charged for the basic cable serv ice and cable programming service tiers, 
and cable equipment. See. e g.. Implementation of Section 3 of the Cable Television Consumer Protection and 
Competition Act of 1992. Statistical Report on Average Rates for Basic Sen-ice. Cable Programming Sen-ice. and 
Equipment, MM Docket No. 92-266. Report on Cable Industry Prices. 27 FCC Red 2427 (MB 2012). 
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30. We also seek information on the competitive strategies of MVPDs in providing VOD and 
TV Everywhere programming on fixed and mobile devices. In particular, we are interested in learning 
what competitive issues MVPDs encounter when acquiring content for VOD and TV Everywhere from 
content creators and aggregators. Does the horizontal or vertical integration of content creators or 
aggregators, particularly companies that own broadcast television stations as well as broadcast and cable 
networks and studios, impact the ability- of MVPDs to acquire rights to programming or the price of the 
programming? How does the size of an MV PD impact its bargaining power in such negotiations? 

31. We seek data and comment on the provision of local news and sports by MVPDs as a 
competitive strategy in the delivery of video programming. What other ty pes of local programming do 
MVPDs offer? What data sources are available to help in our analy sis of MVPD provision of local news 
and sports, as well as other local programming? 

32. Conduct Resulting from Horizontal and Vertical Mergers. As discussed above, we seek 
data, information, and comment on trends in horizontal and vertical mergers and acquisitions. 55 Has any 
MVPD acquired sufficient market power to impair competition? If so, how has competition been 
impaired? What consumer benefits, if any, have recent horizontal and vertical mergers achieved?' 6 In 
addition, we invite comment on any other issues concerning MVPD conduct that will assist our analysis 
of competition in the delivery of video programming by MVPDs. 

3. MVPD Performance 

33. We seek comment on the information and time-series data we should collect for the 
analysis of various MVPD performance metrics. In the 14 ,h Report , we considered performance metrics 
such as subscribership and penetration rates, financial performance, and investment and innovation. 57 We 
expect to continue to report on these metrics in the 15 ,h Report. Are there other metrics that would 
enhance our analysis of MVPD performance? To the extent commcnters suggest other metrics, we 
request data for their use in preparation of the 15 th Report. 

34. Quantity and Delivery Methods. We seek data, information, and comment on trends in 
the number of linear video channels as well as VOD and TV Every where video content offered by 
MVPDs to fixed and mobile devices. Has the number of linear channels and/or the number of VOD and 
TV Every where programs available increased? WTiat are the most popular MVPD programming 
packages? Describe these packages in terms of the total number of analog and SD channels, number of 
HD channels, and number of VOD and TV Every where offerings. Are there geographic differences with 
respect to programming choices? How is the deployment of next-generation MVPD technologies'* 
affecting the amount of programming MVPDs offer subscribers on a linear and non-linear basis? What 
effect has the entry of additional MVPDs had on programming choices and improvements in the delivery 
of video programming? What impact has the growth in OVD services had on MVPD services, in 
particular the deployment of VOD and TV Everywhere services?' " What are the subscription levels for 
DVR and HD services? I low many VOD titles are viewed per sy stem? 


v See supra Section II.A. I (discussing MVPD market structure, specifically horizontal concentration and vertical 
integration). 

5<> See. e g . Cotucasf-SHCV Order. 

'■ U' h Report 134-54. 

For example, some MVPDs have started to deploy multi-room DVR and home network solutions as well as 
cloud-based user interfaces in an effort to offer their subscribers flexibility in viewing and greater access to video 
programming. See 14* Report™ s 90-91. 

s>) See infra Section II.C (discussion of OVDs). 
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35. Subscribership and Penetration Rates. We seek data and information regarding the 
number of homes passed nationally, the number of subscribers, and the resulting penetration rate for 
MV PD service.'* We also request data regarding trends in the number of new homes that subscribe to 
MVPD serv ices. Ln addition, we solicit subscription data for the channel lineup packages (including 
international, other specific genres, and premium) and other delivered video programming services that 
MVPDs currently market to consumers.' 1 What percentage of customers subscribe to these video 
packages and other delivered video programming services? How does subscription and penetration data 
vary by geographic region for MVPDs? What is the level of “chum” (/.«?., consumer switching among 
MVPDs) and is it increasing or decreasing? 

36. Financial Performance. We request information on various measures of MVPD financial 
performance, including data on MVPD revenues, cash flows, and margins. To the extent possible, we 
seek five-year time-series data to allow us to analyze trends. We are interested in the performance of the 
MVPD industry- as a whole as well as the performance of individual MVPDs. What is the average 
revenue per MVPD subscriber? 6 ' 1 What are the major sources of video-related revenue for MVPDs? 

What percentage of total revenue is derived from each of these sources? What are the major video-related 
drivers of revenue growth? What are the major sources of costs for MVPDs, including programming 
costs? What is the impact of such costs on MVPDs? We seek data, information, and comments regarding 
profitability. What metrics and data should we use to measure profitability (e g., return on invested 
capital, operating margins)? Are there any other quantitative or qualitative metrics that would add to our 
analysis of MVPD financial performance? We recognize that many MVPDs also provide non-video 
services, such as voice and high-speed Internet services, along with video service often offered on a 
bundled basis. We also note that MVPDs may cross-subsidize services. 61 Our focus, however, is 
delivered video programming, and commenters submitting financial data should separate video from non¬ 
video services. Commenters should specify the methodology each firm uses for allocating joint and 
common costs. Likewise, commenters should explain the methodology each firm uses for allocating 
bundled revenue. 

37. Investment and Innovation. We ask commenters to provide information concerning 
MVPDs* investments in the market for video programming, including investment levels over time, 
investment per subscriber, investment as a percentage of revenue, and capital expenditures by individual 
MVPDs. Does investment vary by geographic region or between national and regional providers? What 
innovative services or technologies are MVPDs currently deploying? What is driving this deployment? 

In addition, we seek comment on how investment and innovation affect competition among MVPDs and 
other providers of delivered video programming. Have OVDs spurred investment and innovation by 
MVPDs? To what extent do content aggregators and creators as well as manufacturers of consumer 
premises equipment influence MVPD investment and innovation? 

38. We also request information on the pace at which MVPDs are deploy ing, or have plans to 
deploy, new technologies, including transitioning from analog, or hybrid analog/digital, to all-digital 
distribution, adding IP-delivered video programming, deploying more efficient video encoding 
technologies (e.g., MPEG-4), deploying enhanced transmission technologies (e.g. DOCSIS 3.0) and 


w Wc define penetration as the number of subscribers to an MVPD sen ice expressed as a percentage of the number 
of homes that have access to the MVPD. 

ol See Modernizing the FCC Form 77” Data Program. WC Docket No. 11-10, Notice of Proposed Rulemaking. 26 
FCC Red 1508. 1536-38. 77-88 (201 I) Charm 777 Modernization \PR\F). 

^ See id at 1535. 71-73. 

6< .See I4 J> Report** 110. 116. 131-32. 


8593 




Federal Communications Commission 


FCC 12-80 


expanding 3-D services. To the extent that MVPDs are migrating to digital or otherwise repurposing 
spectrum, we seek comment on what new or additional services are they providing to consumers (e.g., 
more HD channels, broadband, VOD, etc ). 

B. Broadcast Television Stations 

I. Broadcast Television Structure 

39. Providers of broadcast television service include both individual and group owners that 
hold licenses to broadcast video programming to consumers. Consumers who do not subscribe to an 
MVPD service may rely on over-the-air distribution of broadcast televisions for their video programming. 
Also, many MVPD homes receive broadcast television stations ovcr-the-air on television sets that they 
have chosen not to connect to MVPD service/ 4 The Commission already collects data on the number of 
broadcast television stations in each designated market area (’‘DMA”) and ownership of broadcast 
television stations using our CDBS database/* and purchases data from BI A/Kelsey 66 and The Nielsen 
Company.* 7 We seek additional data concerning the number of households that rely on over-the-air 
broadcast television service, either exclusively or supplemented with OVD service, rather than receiving 
broadcast programming from an MVPD. In addition to the number of homes relying on over-the-air 
broadcast service, we request information regarding any demographic and geographic characteristics of 
such households. We also seek data on the percentage of households that own television sets, /'. e .. the 
total number of television households. 08 We also seek data regarding the number of households w ith 
DVRs and HD sets. How many households routinely view- broadcast programming over-the-air in 
addition to subscribing to an MVPD? 

40. Horizontal Concentration . We are interested in tracking common ownership of broadcast 
stations nationally and by DMA. Commission rules limit the number of broadcast television stations an 
entity can own in a DMA, depending on the number of independently owned stations in the market/ 9 
The Commission already collects data that we can use to assess the horizontal structure of broadcast 
television stations, including the number of stations in each DMA and the ownership of each station. 70 Is 


04 Id. f 155. 

65 The Commission collects data on broadcast stations through the Broadcast Radio and Television Electronic Tiling 
System (CDBS). See federal Communications Commission. Media Bureau: MB-CDBS: CDBS Public Access, 
http://Iiccnsing.fec.gov/prod/edhs pubacc.'prod cdhs nn.him . We collect ownership data on FCC Form 323 - 
Ownership Report for Commercial Broadcast Station - and the data are available in CDBS. 

^ See BIA/Kelsey. Broadcast Media Resources, http; /wvvvv.biakelsev coni Research-and-Forecasts-‘Broadcast- 
Mcdia-Rcsourccs (visited May 22. 2012). 

67 Under Commission rules, broadcast television stations serve a community of license. However. Nielsen's DMA 
market definition is commonly used as the geographic coverage area for broadcast television stations. A DMA is a 
group of counties that form an exclusive geographic area in w hich the home market television stations hold a 
dominance of total hours viewed. There are 210 DMAs, covering the entire continental United States, Hawaii, and 
parts of Alaska. The DMA boundaries and DMA data are owned solely and exclusively by The Nielsen Company. 
See Nielsen, http: wvvw.nielsen.com■■'content dam corporate us en pnblic%2uractNheeis. t\ nielsen-2012-local-DMA- 
1 V-penetration.pdl (visited May 22. 2012). 

** The I4' h Report indicates that the number of television households in the United States increased each year from 
2006-2010, but began to decline in 2011. 14 th Report . Table 15. 

47 C.F.R § 73.3555. 

70 .See !4 lh Report" 166-170. 
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there other available data that may better inform our assessment of horizontal concentration in the 
broadcast station industry? 

41. Vertical Integration. The Commission has collected data that wc can use to analyze 
trends in vertical integration, including data on the number of broadcast stations owned by or affiliated 
with video content creators and aggregators. 71 For the 15 ,h Report, we seek to report on the vertical 
integration of broadcast television stations w ith broadcast networks and cable networks as we have done 
in the past. As such, we seek data on the vertical structure of the broadcast television industry . How 
many broadcast television stations, nationally and within each DMA, are vertically integrated with a 
broadcast network or a cable network? What, if any. trends exist w ith respect to the vertical integration 
between television stations and broadcast networks or cable networks? How docs the vertical integration 
of television stations with broadcast networks, cable networks, and studios affect their ability to negotiate 
with MVPDs and OVDs for carriage rights? We also seek comment on ways to improve our analysis of 
vertical integration. 

42. We also request data, information, and comment on the impact of horizontal and vertical 
combinations on the competitive condition of broadcast television stations with respect to the delivery of 
video programming. Does group ownership of broadcast stations within a DMA and or across DMAs 
affect advertising revenue? Does group ownership within a DMA or across DMAs affect the price paid 
for video content? Are broadcast television stations that are vertically integrated with broadcast television 
networks better able to compete in the delivery of video programming? Do joint sales agreements 
O’JSAs’V 2 local marketing agreements (“LMAs’V* and shared services agreements c*SSAs”) 74 impact 
the provision of programming to the public? Do these types of sharing arrangements affect the 
competitiveness of independent stations? 

43. Conditions Affecting Entry • and Rivalry’. The Commission s spectrum allocation and 
licensing policies affect the structure of broadcast television by limiting the number of stations located in 
a given geographic area. 75 Other Commission rules limit the number of broadcast television stations an 
entity can own in a DMA as well as limit the national audience reach of commonly owned broadcast 
television stations. 76 Congress recently enacted legislation that provides for voluntary participation of 
broadcast station licensees in “reverse auctions” in which they may offer to relinquish some or all of then- 
licensed spectrum usage rights in exchange for a share of the proceeds from a “forw ard auction” of 


71 Sec I4* h Report, Apps. B & C. fables B-2 & C-2. See also supra Section II.A. I (discussing MVPD vertical 
integration). 

7 ~ A .ISA is '’an agreement with a licensee of a ’brokered station' that authorizes a broker' to sell advertising time 
for the brokered station. ” 47 C.F.R. § 73.3555. Note 2(k). 

7 * An LMA or time brokerage agreement refers to ’the sale by a licensee of discrete blocks of time to a ’broker’ that 
supplies the programming to till that time and sells the commercial spot announcements in it." 47 C.F.R. § 73.3555. 
Note 2(j). 

74 A shared services agreement is an agreement to coordinate programming and/or operations between broadcast 
stations. See, eg.. Amendment of the Commission's Rules Related to Retransmission Consent . MB Docket No. 10- 
71. Notice of Proposed Rulemaking, 26 FCC Red 2718. 2731. c 23 n.74 (2011). 

^ See generally 47 C.F.R. Part 73, Subpart E. 

6 47 C.F.R. § 73.3555. While we collect data and information about the ownership of broadcast television stations 
for our Quadrennial Media Ownership review, the purpose of that review is different from our purpose here. In that 
context, wc explore w hether the current broadcast ownership rules promote the Commission's goals of competition, 
localism, and diversity in broadcasting. Here, we are specifically exploring how the structure of broadcast television 
affects competition in video programming distribution. 
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licenses for the use of any reallocated TV broadcast spectrum. 7 ' In the 14 th Report , we noted that these 
statutory and regulatory actions may affect the entry and rivalry of broadcasters. 78 We seek data, 
information, and comment on the impact of these requirements on entry' and rivalry in the broadcast 
television industry . Are there other regulations that affect entry and rivalry' of broadcast television 
stations? We ask commenters to provide data and examples for each regulation that affects entry and 
rivalry'. 

44. We seek information and comment on non-regulatory conditions affecting entry and 
rivalry , including access to capital and programming. For example, are there supply-side economies of 
scale that enable commonly owned broadcast television stations to spread fixed costs over greater 
audiences? Are there demand-side economies of scale that enable commonly owned broadcast television 
stations to negotiate lower prices for video programming? We invite analysis of the relationship between 
the advertising market and entry and exit in broadcast television. What other non-regulatory conditions 
influence entry and rivalry and to what extent? Which broadcast station licensees have entered or exited 
the broadcast televisions industry and why? 

2. Broadcast Television Conduct 

45. Price Rivahy. Because broadcast television stations do not charge consumers directly for 
the delivery of their signals, they do not compete on price in the traditional sense. Broadcast television is 
free to consumers who receive it over-the-air. Nevertheless, since about 90 percent of all television 
households receive broadcast stations from an MVPD. most consumers pay for broadcast stations as part 
of their MVPD service. /V> In the case of cable, broadcast television stations are part of the basic service 
package, which is generally a low price offering. 80 What price do MVPDs charge to consumers to receive 
broadcast television stations on their basic tier of service? 

46. Commercial broadcast television stations earn revenue from advertising. 81 Wc seek data, 
information, and comment on the business strategies of broadcast television stations as they confront 
changes in the advertising market, both long-term changes and those changes brought on by the economic 
downturn. In particular, we seek data on trends in prices for spot and local advertising on broadcast 
television stations. How does revenue from political advertising affect broadcasters’ business strategies? 
To what extent has offering video content online increased the advertising revenue of broadcast stations? 

47. Some commercial broadcast television stations also earn revenue in the form of 
retransmission consent fees from MVPDs in return for carriage of their stations. 82 We seek information 
regarding the types and characteristics of stations seeking retransmission consent fees. We also request 
comment on the types and characteristics of stations choosing MVPD carriage under the must-carry 
regime. In addition, we request information regarding any business strategies aimed at increasing revenue 


77 See Middle Class lax Relief and Job Creation Act of 2012. Pub. I.. No. 112-%. §§ 6401-05. 126 Slat. 156, 222- 
30(2012). 

78 Sec !4 ih Report «« 177-80. 

70 Nielsen, Tn.rVfSlON AUDIT:nit. 2010& 201 I. 201 I. at 6. See also I4 rn Report. Table 15. 

80 47 U.S.C. $$ 534(b)(7): 543(b)(7). 47 C.K.R. § 76.901(a). 

sl On-air advertising is the largest source of rev enue for telev ision stations even though the share of total revenue 
derived from on-air advertising is declining. Advertising represented 96 percent of the broadcast television station 
industry net revenues in 2006 and 91 percent of industry net revenues in 2010. See 14 th Report T 216. 

Sl * See l4 ,h Report 222-25 (indicating that broadcast stations, like cable networks, are negotiating per subscriber 
fees from MVPDs in exchange for carnage l ights). 
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from retransmission consent fees. What prices (per subscriber) are broadcast stations receiving from 
M VPDs for retransmission consent? 

48. Non-Price Rivalry *. Broadcast stations compete with each other for viewers and 
advertisers on two major non-price criteria - programming and the ability to view such programming in 
multiple formats. As a result of the digital transition, each broadcast television station has been allotted 6 
MHz of spectrum permitting multiple linear program streams, HD broadcasts, and/or the delivery of 
programming to mobile devices.*'* We seek data, information, and comment on the use of multiple 
program streams as a business strategy to enhance a broadcaster's competitive position in the delivery of 
video programming. What ty pes of programming are broadcasters cann ing on their multiple streams? 
Does the ability to offer multiple programming streams since the digital transition enhance the ability of 
broadcasters to attract viewers to over-the-air video service and to compete against MVPDs? We also 
seek data, information, and comment on the number of broadcast television channels available in each 
DMA, counting both primary stations and additional multicast programming streams. Has the amount of 
programming increased since the digital transition? 

49. Are broadcasters using HD programming as a strategy to attract viewers? How many 
broadcast television stations offer video content in HD? What percentage of their programm ing is in HD? 
Has this percentage increased over time? What effect does the ability to offer video programming in HD 
have on broadcast stations' ability to compete against other broadcasters and attract viewers? Are 
broadcasters using their ability- to deliver programming to mobile devices as a competitive strategy? How 
many broadcasters are currently delivering programming to mobile devices? 84 Do broadcasters have 
business plans to use some of their digital capacity for a subscription service or to lease a portion of their 
digital spectrum capacity to others for a subscription service? 85 

50. Broadcasters remain important providers of local news. 86 We seek data and comment on 
the provision of local news as a competitive strategy in the delivery of video programming and the 
geographic availability of local news programming. We also request comment on the strategies and 
partnerships broadcasters are using to deliver news online. Does the ability to distribute programming 
online lead some broadcasters to increase their investment in news and information programming or 
provide news to consumers that might not otherwise be available? 

51. For many years, broadcast television networks have used their local broadcast television 
affiliated stations as their primary distributor of programming. We solicit comment on w hether and how 
broadcast television stations position themselves to remain the primary distributor of broadcast television 


83 hi. 157. 

R4 

See id. € 1' 203-05. See also Mobile Content Venture, http- w ww dvle.tv mev «ner\ icv\ (visited Max 22. 2012): 
Mobile500 Alliance, http://www.mobile500alliancc.coni/ (v isited May 22. 2012). 

85 Previously, the Commission reported on U S. Digital Television. Inc., which combined broadcast spectrum 
licensed to a number of broadcasters to create subscription video distribution via l) l V streams. lS ,h Report. 24 FCC 
Red at 598-99.* 113. 

** A 2011 survey found that local television remains the most popular source of news and information, but that local 
stations continue to face challenges in their attempts to grow online and mobile audiences. Deborah Potter ct al.. 
Pew Research Center's Project for Excellence in Journalism, Local TV: Audience Rise A fter Years of Decline. State 
of the News Media 2012. at http: stateofthcmedia.oni 2012/local-tv-audicnce-rise-at\er-\ears-ol-decline/ (visited 
May 22, 2012) ("Pew State of the Sews Media Report"). Local news also continues to be major policx goal of the 
Commission’s media ownership rules. See 2010 Quadrennial Regulatory' Review Review of the Commissions 
Rrnadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 
1996. MB Docket No. 09-182, Notice of Proposed Rulemaking, 26 FCC Red 17489. 17492.1 6 (2011). 
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network programming. To what extent is local broadcast programming available online, either on their 
own websites or through licensing agreements with OVD aggregators, such as Hulu and iTunes? What 
effect does the availability of broadcast programming online have on broadcast stations 0 * 7 Are there 
benefits to broadcasters of making video content available online and on devices other than a television 
set? If so, what are those benefits? 

52. Finally, what competitive strategies do broadcast television stations use to distinguish 
themselves from other broadcast television stations? For example, are broadcasters investing in local 
programming, other than new s, to enhance the competitive position of their stations? We also seek data, 
information, and comment on the additional business strategies broadcast television stations use in 
competing against each other. 

3. Broadcast Television Performance 

53. We seek information and time-series data for the analysis of various performance metrics 
for broadcast television. These metrics include the improvements in quantity' and quality of broadcast 
television station programming, over-the-air viewership. viewership from carriage on M VPDs, revenue 
from advertising, revenue from retransmission consent fees, other revenue, investment and innovation, 
and rate of retum/profitability. 

54. Viewership. We seek data, information, and comment on the viewership of broadcast 
television stations both from over-the-air reception and MVPD carriage. What is the trend in total 
view ership in total household terms? What is the trend in the share of the total audience that broadcast 
television stations receive either over-the-air or via MVPD carriage relative to the share received by cable 
networks carried by MVPDs? How many households view broadcast television stations online rather 
than over-the-air? 

55. Financial Performance. We seek data on broadcast television station revenues, cash 
flows, and profit margins. We are interested in the performance of the broadcast television industry as a 
w hole as well as the performance of broadcast television stations, on average. 

56. In the 14 ,h Report , we provided information regarding the major sources of revenue for 
broadcast stations - advertising, network compensation, retransmission consent, and ancillary' DTV 
revenues. 88 We seek data on each of these revenue sources. What percentage of total revenue is derived 
from each of these sources? How are these revenue sources and their relative shares of total revenue 
changing? Are there changes to the network affiliate relationships that affect broadcast stations’ 
revenues? We specifically seek information regarding the extent to which network affiliated broadcast 
stations now pay “reverse compensation'* to their networks and/or share retransmission consent revenues 
with the network. 8 '' We realize that some broadcast stations are integrated with other businesses but we 
are primarily interested in financial data related directly to the video programming of broadcast television 
stations, such as the local and national advertising revenue, retransmission consent fees, and revenue from 
stations' websites. 

57. We also seek data regarding the profitability of broadcast television stations. In the I4 ,h 
Report , we assessed profitability by examining both financial reports and data on a station-level and 


87 See 14 th Report * 203. 

88 See id 216-220 (advertising revenue): * 2? I (network compensation): 222-225 (retransmission consent 
fees): and* 226 (ancillary 1)1 V revenues). 

In the I4 ,h Report, wc noted that broadcast networks have begun to require affiliates to make cash payments to 
them and or require affiliates to share a portion of their retransmission consent revenues. See id ff 221. 223. 
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company-level basis.* 3 What metrics and data should we use in the I5 ,h Report to measure profitability 
(e.g., return on invested capital and operating margins)? What are the major expenses for broadcast 
television stations? W'e are particularly interested in the impact of programming costs on broadcast 
television stations. Has the financial performance of broadcast stations improved given the broader 
distribution of broadcast stations' video programming through nonlinear formats, such as OVDs. VOD, 
and TV Everywhere services? Are there any odier quantitative or qualitative metrics that would add to 
our analysis of broadcast television stations’ financial performance? 

58. Investment and Innovation. We seek comment on how investment in digital television 
affects competition among broadcast television stations and in the larger market for the delivery of video 
programming. We request data on broadcast television stations 1 investment in digital television and 
innovative technologies for distributing traditional programming, as well as on the financial returns of 
these investments. What has investment in digital television done to enhance the competitive position of 
broadcast television stations in the delivery of video programming? Are there geographic differences in 
the amount of investment? 

C. Online Video Distributors 
1. OVD Structure 

59. OVDs are entities that distribute video content over the Internet to consumers. 91 To 
receive video content distributed by an OVD, a consumer must subscribe to a high-speed Internet access 
service. The Commission already collects data on entities that provide fixed and mobile high-speed 
Internet access services. W ; e therefore have significant information regarding the structure, conduct, and 
performance of the broadband markets, including the number and size of participants, the number of 
homes that have access to each provider's high-speed Internet service, the download and upload speeds, 
the services offered by broadband providers, and the prices charged for broadband service. j: With respect 
to the delivery of video content by OVDs, we seek comment on the best available sources of information 
to enable us to analyze OVDs/ 3 The l4 h Report surveyed some of the major players in the OVD 
marketplace, but lacked data and information covering the OVD industry- as a whole. To the extent they 
are available, we ask commenters to provide data and information regarding the OVD marketplace for the 
15 ,h Report. 

60. The OVD marketplace has grown substantially over the last few years. Today, OVDs 
include programmers and content producers/owners (e.g., broadcast and cable networks, sports leagues, 
and movie studios), video sharing sites and social network services (e g,. YouTube and Facebook), and 
affiliates of manufacturers, retailers, and other businesses (e.g.. Amazon.com and Wal-Marf s Vudu 
service). 1 " 4 We request data, information, and comment on the number, size, and types of OVDs. Are 

°° Id. % 230. 

91 See supra note 10 (defining an OVD). 

°‘ t See FCC Form 477 Broadband Data; I5 ,h Mobile Wireless Report ; Inquiry Concerning the Deployment of 
Advanced Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and Possible 
Steps to Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996. Amended by 
the Broadband Data Improvement Act . CiN Docket No. 10-159, Seventh Broadband Progress Report and Order on 
Reconsideration. 26 FCC Red 8008 (2011 j. See also Form 477 Modernization SPRM. 

3 See also Annual Assessment of the Status of Competition in the Market for the Delivery • of Video Programming , 
MB Docket No. 07-269, Further Notice of Inquiry, 26 FCC Red 14091. 14112. «! 52 (2011). 

14 14 th Report** 244-57. See also Presetting the Open Internet: Broadband Industn' Practices. ON Docket No. 09- 
191. WC Docket No. 07-52. Report and Order, 25 FCC Red 17905. 17978. f 132 n.42l (2010). 


8599 




Federal Communications Commission 


FCC 12-80 


OVDs typically affiliated with other businesses or are they stand-alone entities? To what extent do 
individual OVDs compete with other OVDs? What data sources are available to analyze the structure of 
the OVD marketplace? What entities do OVDs view as direct competitors? For instance, do OVDs 
compete with MVPDs and/or broadcast television stations? Is OVD service a substitute or complement 
for MVPD service? What data are available and what metrics should we use to analyze the extent to 
which OVDs' services are a substitute or complement to MVPD service? 

61. We request input about issues relating to horizontal concentration and vertical integration 
in the OVD marketplace. In the N' 1 ' Report , we noted that it is difficult to measure horizontal 
concentration in the OVDs market due to continual entry and exit of industry participants, inability to 
access necessary data, and lack of established metrics to measure OVD performance. Are there any new 
data sources available that would help the Commission undertake a horizontal concentration analysis in 
the 15 th Report? What methodologies might the Commission employ? What metrics could the 
Commission use? 

62. We also seek comment and data that would permit us to assess vertical integration in the 
OVD marketplace. We note that many OVDs are vertically integrated with other businesses.' 5 How do 
these relationships affect competition in OVD marketplace? For example, do affiliations between OVDs 
and content owners impact the availability of specific online content via multiple OVDs? Do affiliations 
between OVDs and equipment retailers and/or manufacturers have an impact on the ability of consumers 
to access OVD content via multiple devices, including mobile devices? 

63. We further request comment on conditions that affect entry into the OVD marketplace and 
rivalry among OVDs. What legal and regulatory barriers to entry' do OVDs face? What non-regulatory 
barriers exist? For example, OVDs often depend on unaffiliated ISPs to deliver content to their 
customers. What affect does the need to rely on third parties to deliver their video content to consumers 
have on the ability of entities to enter and compete in the OVD marketplace? W'hat percentage of a 
typical ISP's traffic is due to OVD content? Do difficulties in acquiring content rights, or the costs of 
acquiring such rights, act as a significant barrier to entry? Does the increasing cost of programming 
content have the potential to drive OVDs out of business? What other non-regulatoty barriers to entry are 
there? What are the trends in recent OVD entry or exit, and what specific factors contribute to OVD entry' 
or exit? 


2. OVD Conduct 

64. What business models and competitive strategies do OVDs use to compete in the delivery 
of video content? What are the key differences among the business models and strategies in terms of 
services offered to consumers? Some OVDs provide content to users for free, while others charge users a 
fee to access content. Some OVDs charge a monthly fee, while others charge separately for each 
television program or movie. We seek comment on the factors that affect an OVDs choice of business 
models. Are OVDs increasingly inclined to charge consumers for access to their content? To what extent 
do OVDs rely on advertising, subscription fees, per-program fees, or other sources of revenue? Are 
OVDs implementing additional revenue strategics? We also seek information on the prices OVDs charge 
for access to video content over the Internet. What prices are consumers currently pay ing for OVD 
serv ice? Have these prices changed over the last few years, and if so, why? In addition, we request 
information on whether OVDs are implementing business models that are not free, subscription, or 


For example. Hulu is an OVD owned by News Corporation, NBCUniversal. The Walt Disney Company, and 
Providence Equity Partners. The four largest professional sports leagues Major League Baseball, the National 
Football League, the National Basketball Association, and the National Hockey League - also provide a significant 
portion of their programming online ihrough paid subscription services. See I4 ,h Report «j c 240-47. 
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transaction based. For example, to what extent are OVDs entering partnerships with MVPDs or other 
entities to provide bundled, exclusive, or otherwise enhanced access to the OVD service for subscribers of 
MVPDs or other entities? 

65. In the last few years, OVDs have made an increasing amount of video content available to 
consumers over the Internet. What are the types of business arrangements OVDs use to acquire 
distribution rights for content ? What strategies arc OVDs implementing to obtain video content for their 
libraries? How does the decision to charge customers affect an OVD’s ability- to deliver additional 
content to consumers? To what extent are producers and owners of highly desirable content willing to 
make that content available to consumers online? What other factors have an impact on the ability' of 
OVDs to secure the rights to compelling content? 

66. OVDs increasingly make their video content available to subscribers via multiple devices, 
including mobile devices such as smartphones and tablets. 96 To what extent must OVDs make content 
available via multiple devices, including mobile devices, in order to compete in the OVD marketplace? 
What costs or difficulties do OVDs face when attempting to make content available via multiple devices? 

67. How is OVD service advertised? What media do OVDs use to advertise their service? Do 
OVDs highlight the availability of increasing amounts of online video content to attract more viewers 
and/or subscribers? Do OVDs use the ability to access content via multiple devices, including mobile 
devices, as a means to attract and retain subscribers? What other factors do OVDs stress in 
advertisements? 

68. Currently, most OVD services allow viewers to search for content (e g., video clips, 
episodes of TV shows, or movies) within the OVD’s library and to view such content w henever the 
customer wishes.* 7 To what extent have OVDs begun to produce or acquire original content? What are 
the costs of producing or acquiring such content and does such content attract additional view ers? Arc 
those OVDs offering original content more competitive w ith MVPDs and broadcasters? Are OVDs 
providing live and local content as a means to attract viewers (e.#., local news and sporting events)? 

What additional strategies are OVDs using to differentiate themselves from competitors? To what extent 
do OVDs provide data on content availability to third parties for inclusion in their content directories? 

3. OVD Performance 

69. We seek input concerning OVD viewership, revenue, investment, and profitability. In 

order to measure viewership, we seek information concerning the ty pe of video content available online, 
particularly television programs, movies, and sports, as well as the extent to which consumers are viewing 
such content. How many consumers view ed content online as of June 30. 2011 and June 30, 2012? We 
also seek other metrics that might be used to measure OVD viewership, such as hits/views, subscribership 
numbers, and consumer purchase transactions. Have these numbers increased over the last few years, and 
if so, why? Has the entry of OVDs in the marketplace resulted in reduced viewership of video 
programming from MVPDs and broadcast television stations? What metrics should we use to compare 
OVD viewership, MVPD viewership. and broadcast television station viewership? How have the 
window ing strategies 8 of video content aggregators and creators impacted OVDs? How have OVDs 
increased the quantity and improved the delivery- of their video content since the Report ? Is the OVD 


** 14 ,h Report c 237. 

Q7 Id. 1* 244-57. 

* See infra 76 &, note 111. 
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market affected by the ability of MVPDs to increase their capacity to offer video content using digital and 
IP-based technologies? 

70. The I4' h Report identified several possible revenue sources for OVDs, including fees from 
consumers; in-video advertising; display advertising around the video; product placement; and 
advergaming.^ We seek updated revenue data for these sources, as well as any other revenue sources 
available to OVDs. What revenue sources are the most lucrative for OVDs? 

71. We also request information and comment on investments and innovations in the OVD 
marketplace. What types of entities are investing in new and existing OVDs? What financial returns do 
OVDs earn on their investments? What ty pes of investments are OVDs making to enhance their growth? 
Are OVDs increasingly entering into joint ventures or partnerships to increase investment opportunities? 
What innovative services or technologies are OVDs currently deploying? How should we measure 
profitability' for OVDs given that many operate within multimedia conglomerates or other large, 
diversified businesses? Are there additional performance metrics we should consider for OVDs? We 
seek comment on suggested way s to measure OVD performance and relevant data that will allow us to 
perform such analy sis. 

III. RURAL VERSUS URBAN COMPARISON 

72. Section 628(a) of the Communications Act sets as a goal increasing the availability' of 
video programming to persons in rural and underserved areas. 100 As in previous reports, we expect to 
compare competition in the market for the delivery of video in rural markets with that in urban markets. 101 
The Communications Act does not include a definition of what constitutes a rural area, and the 
Commission has used various proxies to define rural areas, including Economic Area (“EA”) Nodal 
versus Non-nodal counties 102 and Metropolitan Statistical Area ("MSA”) counties versus Rural Service 
Areas ("RSA”) counties. 103 In the 14 ,h Report , the Commission opted to use its definition of the term 
"rural,” which it defines as a county w ith a population density of 100 persons or fewer per square mile. 104 
Is this a satisfactory' definition for the purpose of measuring the availability of and competition among 
providers of video programming? Are there other alternatives we should consider based on zip codes. 


See 14 th Report f* 327-33. Advergaming, a type of niche marketing, is the practice of inserting paid 
advertisements in a video game. 

Kl 47 U.S.C. $ 548(a). tg). 

101 See. eg.. I4 ,h Report™ 343-58; I3 fh Report. 24 FCC Red at 579-580.™ 72-73. 

|0 ‘ Economic Areas are defined by the Department of Commerce's Bureau of Economic Analy sis, and consist of one 
or more counties that are "Economic Nodes" and the surrounding commercially related counties. As a proxy for 
urban and rural geographic areas, the Commission compared counties that made up economic nodes, i.e., nodal 
counties, with those that do not make up economic nodes, i.e.. non-nodal counties. Implementation of Section 
6002tbl of the Omnibus Budget Reconciliation Act Annual Report and Analysis of Competitive Market Conditions 
with Respect to Commercial Mobile Services. Eighth Report, 18 FCC Red 14783. 14835-36, *112 (2003) {"Eighth 
Wireless Competition Report"). See also Implementation of Section 6002th) of the Omnibus Budget Reconciliation 
let - Annual Report and Analysis of Competitive Market Conditions with Respect to Commercial Mobile Services. 
Seventh Report. 17 FCC Red 12985. 13022 (2002) (" Seventh Wireless Competition Report"). 

101 For administrative convenience, the Commission defined markets for the licensing of cellular systems in terms of 
Metropolitan Statistical Areas (MSAs) and Rural Service Areas ("RSAs"). MSAs are 306 areas defined by the 
Office of Management and Budget, as modified by the Commission. RSAs are 428 areas, other than MSAs, 
established by the Commission. 47 C.F.R. § 22.909. See also Eighth Wireless Competition Report. 18 FCC Red at 
14836, T 113; Seventh Wireless Competition Report. 17 FCC Red at 13022. 

m 14* Report « 344. 
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census tracts, or some other geographic unit to compare competition among video programming 
distributors in rural and urban areas'? 105 

73. We seek data, information, and comment to assess whether there are differences in the 
delivery of video programming between rural and urban areas, and the factors that account for any 
differences. Are there differences between the quantity and ty pes of video programming offered to rural 
consumers versus urban consumers? How does competition between MVPDs, broadcast stations, and 
OVDs differ in rural and urban areas? Are there demographic, geographic, and economic factors driving 
competitive differences in rural and urban markets? Which, if any, delivered video programming services 
are most often lacking in rural areas? We recognize that most homes have access to two DBS services - 
DIRECTV and DISH Network - that provide national service. How many homes in rural and urban areas 
lack access to a cable system or another w ireline Vf VPD ? Is the percentage of these homes greater in 
rural areas? How does access to broadcast television stations differ between rural and urban areas? Are 
there any distinctions between rural and urban areas in the reliance of over-the-air broadcast signals? Do 
rural areas have less access to high-speed Internet service and, therefore, less access to OVD services 
relative to urban areas? How has the growth of online video increased the buildout of broadband in rural 
areas? 


74. We also request information, data, and comment regarding the differences in the prices of 
delivered video service in rural areas relative to urban areas. Are MVPDs operating in rural areas charged 
similar rates for content as MVPDs in urban areas? How do the retransmission rates in rural areas 
compare to those in urban areas? When MVPD service is available in rural areas, are prices higher or 
quality lower relative to urban markets? 11 * Are there examples of rural areas that receive delivered video 
programming service similar in price and quality to those found in urban areas? 

IV. KEY INDUSTRY INPUTS 

A. Video Content Creators and Aggregators 

75. Creators of video programming are major production studios and independent production 
companies. 107 Video content aggregators are entities that combine video content into packages of video 
programming for distribution. 108 Video content aggregators include broadcast networks (e g., ABC), 
cable networks (*?.#.. ABC Family), and broadcast stations (e.g., WJLA-TV. Washington, DC). Many of 
the large entertainment conglomerates include subsidiaries that are both video content creators and 
aggregators. 10,1 We request data, information, and comment that will help us analyze the number and size 


105 See supra Section II.A. 1. For example, f’SIM's Economic Research Service Rural-Urban Commuting Area 
(“RUCA") axles use census tracts rather than counties. See Rural Health Research Center, Rural-Urban 
Commuting Codes, httn:/’dents.washington.cdu/uwruca.’ (visited May 22, 2012). 

1,16 The Cable Price Survey Report provides information about national cable rates, but does not provide a 
comparison of rates in urban versus rural areas. 

107 Large firms that create content include Disney. News Corp., NBC Universal. Time Warner Inc.. CBS. Viacom 
and Discovery . See I4 ,h Report *1 360. In addition to creating television content, many of these companies produce 
theatrical movies and retain ultimate distribution rights. Id. Independent content creators include companies, such 
as The Weinstein Company, the producer of movies such as The Artist and The Kings Speech. See The Weinstein 
Company. About i s, htt p: wein>tcinco.com ahout■-us. (visited May 22. 2012). 

Itw We note that some OVDs distribute video programming aggregated by other entities and that some OVDs 
aggregate the programming they distribute. 

14 th Report * 360. For example, Disney and its affiliated companies include movie and television production 
studios, as well as the ABC television network and several cable networks, including ESPN and AIK Family. The 

(continued....) 
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of content creators and aggregators and the relationships between the content creators and aggregators and 
the Firms that distribute video content. Do independent production entities face any barriers in obtaining 
carriage on all or some delivery systems (including broadcast, MVPDs. and OVDs)? In addition, we are 
interested in information regarding entities, local and national, creating news, public interest 
programming and/or sports and the relationships between the content creators and those that deliver video 
programming. 110 We are also interested in trends in vertical integration among studios and networks. 

What effect, if any. does vertical integration have on their willingness and ability to make programming 
available to MVPDs, broadcast television stations, or OVDs on a linear and nonlinear basis? Are there 
any differences for MVPDs, broadcasters, or OVDs with respect to their relationships with independent 
content creators in comparison to vertically integrated content creators? If so, w hat is the impact of these 
differences? 

76. We also seek data, information, and comment on the business strategies of content 
creators and aggregators regarding the selling and licensing of video content and the effect on video 
distribution. In recent years, some content owners have altered their business strategies with respect to 
the ty pe of video content created, the timing of release of specific video conrent through the various 
delivery windows ('‘windowing*'), 111 and the prices charged for content in each window. How have these 
changes affected competition between distributors of video programming or the grow th of OVDs? Have 
there been significant changes in the bargaining power between content ow ners and distributors of video 
programming since the 14 ,h Report ? How have changes in content creation altered investment in the 
distribution of video programming? How do the windowing strategies of video content owners affect the 
distribution of video programming through VOD and over the Internet? How do the business models of 
OVDs {i.e., electronic sell-through, 1 ' 2 advertising-supported, and/or subscription-based models) alter the 
window ing strategies of content aggregators and creators? Have business strategies changed for creators 
of news programming, especially local news programming? Do the delivery strategies for the creators of 
sports programming differ from other video content creators ? Have the business strategies of sports 
leagues evolved and, if so, how? Has the entry or growth of new video content aggregators lead to an 
expanded number of MVPD channel offerings or additional programming on broadcast television stations 
using multiple digital streams? Are new entrants or established video content aggregators driving the 
creation of additional programming networks and/or packages? 

B. Consumer Premises Equipment 

77. Consumer premises equipment traditionally refers to devices that enable consumers to 
watch video content from MVPDs and broadcast stations on televisions. Such devices include 


(...continued from previous page) 

Wall Disney Company. Corporate Information: Company Oven'iew. 

Imp: 'corporate.disnev.szo.com/corporate overv iew.html (visited May 22. 2012). 

110 We note that a significant portion of news programming is produced at the local and regional level and. w ith 
respect to sports, each league negotiates rights differently. We also recognize that sports programming differs from 
other television programming because audience and advertiser interest is more predicablc. and live sports 
programming has little value beyond the initial telecast. These factors, among others, have led to the rising cost of 
sports programming. See I4 >h Report rf 198. 372-75. See also supra note 86. 

111 In addition to distributing movies in theaters, producers sell rights to distribute them on DVDs, on demand, pay 
telev ision .services (e g.. I IRQ and Showtime), broadcast networks, and cable television networks. Likewise, 
television production companies have traditionally adhered to prescribed time gaps between the initial broadcast and 
cable distribution of a program series. DVDs, and syndication. 14 th Report** 365. 368. 370. 

m Electronic sell-through is the business model where a consumer pays a one-time fee to download a television 
show, movie, or other media to be stored locally on a hard drive. I4 ,h Report 1j 290. 
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televisions, antennas, cable and satellite set-top boxes, DVD players, and recording equipment (e g., 
DVRs). Today, however, consumer premises equipment also includes devices (e g., video game consoles 
and media streaming devices) that permit video content delivered by MVPDs and OVDs to be viewed on 
a television, as well as allow video content delivered by broadcast television stations and MVPDs to be 
viewed on personal computers or mobile devices. 

78. Recently, the term “consumer premises equipment” has come to include devices, such as 
“connected-TVs, 11 that receive video content directly from the Internet. 113 Similarly, in addition to 
enabling users to watch videos on computers, several set-top boxes (e g., Roku, Boxee, and Apple TV) 
deliver online video directly to viewers 1 televisions. 114 With connected-TVs, game consoles (e.g.. 
Microsoft's Xbox 115 and Sony's Play Station), or Blu-Ray players, consumers can also watch certain 
television programs, movies, and sporting events online. 1 DVR manufacturer TiVo enables consumers 
to purchase movies and television programs from online stores, stream movies and content from 
subscription services like Hulu Plus and Netflix, and, in certain areas, access cable-provided video-on- 
demand. 117 Likewise, mobile devices, such as Apple's iPad, enable consumers to watch some television 
programs and movies using broadband wireless connections. These and other devices allow consumers to 
purchase and download online video content. 

79. In the 15 th Report, we plan to discuss the devices that facilitate the delivery of video 
programming and their effect on competition in the delivery of video programming. 118 We recognize the 
costs of consumer premises equipment may hinder competition by, among other th ings, raising 
consumers 1 switching costs. We therefore request information on developments relating to consumer 
premises equipment and the services providing options to consumers for viewing video programming. In 
particular, we seek information on the retail market for set-top boxes, including set-top boxes that do not 
use CableCARDs, such as those sold at retail for use with DBS services or for use with OVD services. 
What are the challenges that manufacturers face in investing and innovating in consumer equipment? 
What are the different types of consumer premises equipment - both MVPD supplied and non-MVPD 
supplied - used to access video content and the capabilities thereof? What prices do MVPDs typically 
pay for those devices? To what extent do MVPDs offer different equipment options at different price 
points on their sy stems, and what is the overall lease cost of such equipment to subscribers? 11 " To the 
extent that consumers can purchase comparable devices, what price would a consumer pay for such a 
device? 


"'See id f 399. 

11 * See id 

M? See Prank X. Shaw. Xbox: Xow That s Entertainment. 1 UP OFFICIAL MICROSOFT* Bl.oCi, May 31, 2011. at 
http:' hio»>s.tcchnct.conv h micro.soft blog archive 2011 05 31 xhox-now-that-s-cntcrtainmcnt.asD\ (visited May 22, 
2012) ("Xbox is the gateway to games, music, movies and TV shows - in short, it is central to entertainment/*). 

116 See John P. Falcone. W hich streaming media device is right for you?. (/NET Nrvvs, Mar. 26. 2012. at 

http: 'news.cnct.com 8301-1793X 105-20o25670-l/whieh-streaming-media-dcvice-is-rieht-for-vou (\isited Mav 
22.2012). 

117 Many McCracken. TiTo (Jets Comcast 's Xfinity on Demand. l lME. Apr. 9, 201 2. at 

htlp: tcchlaiul.tiiric.com 2012 04 po tivo-izets-comasts-xtinitv-on-demand (visited May 22, 2012). 

" K 47 U.S.C. § 549(a). See also 14* Report « 393. 

We understand that set-top box functionalities can vary widely. We invite comment on the functions and 
sen ices that MVPDs use to differentiate the prices that they charge to consumers. 
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80. We also seek information and comment on how competition among MVPDs affects the 
deployment of new CPE and delivery technologies to improve the subscriber experience, such as through 
improved search and navigation capabilities. In particular, we seek information on the extent to which 
MVPDs are using managed IP clouds to deliver network-based DVRs, interactive programming guides, 

IP video streaming, VOD and other interactive applications. In addition, we request information 
regarding the impact of digital rights management technology and conditional access technology (and 
associated patent or content licensing terms) on the availability of video programming to consumers. 

What are the adoption trends among consumers for these types of equipment? To what extent are CPE 
manufacturers partnering with OVDs, MVPDs, content aggregators, and content creators to offer linear or 
non-linear video programming to consumer devices? 

81. We understand that there are certain things MVPDs must coordinate with electronics 
manufacturers (e g., DRM, i:o codecs. 121 and connectors 122 ) in order to deliver video programming to 
consumers. We seek comment on other technical specifications that MVPDs, content owners, and 
consumer electronics manufacturers coordinate. How do these parties agree on the devices that are used? 
How much interaction is there between MVPDs delivering video programming and manufacturers of 
consumer premises equipment, especially manufacturers of cable and DBS set-top boxes and dev ices 
enabling consumers to view online video on their televisions? 

V. CONSUMER BEHAVIOR 

82. We seek information about how trends in consumer behavior affect the products and 
services of providers of delivered video programming. For instance, we seek data on trends that compare 
consumer viewing of regularly scheduled video programming with view ing of time-shifted programming 
using DVRs, VOD content, and OVD content. Video content available online is increasing, U3 and reports 
indicate that an increasing number of consumers are viewing videos online. 124 To what extent are 
consumers becoming “cord avoiders’' 25 and dropping MVPD service in favor of OVDs or a combination 
of OVDs and over-the-air television? Are consumers reducing their MVPD subscriptions by, for 
example, substituting Netflix for premium channels or VOD services? Do consumers view OVD services 


120 Digital Rights Management (”DRVT) systems encrypt content with software before delivering it down to an 
authorized consumer's device for descrambling. See Mike Robuck, The Fragmented World of l)R\1, CKD 
Magazine. Mar. 2. 2012, at http: //w ww.ccdmagayine.com■•‘articles.- ; 2012 03 the-fraumcntcd-world-of-drm (visited 
May 22,2012). 

121 Codec is short for coder-decoder or compressor-decompressor. Codecs are software that lake digital media data 
and either compress them (for transport and storage) or decompress them (for viewing or transcoding). With smaller 
file sizes and lower hit rates, digital media content can be streamed over a network more quickly and easily. See 
Loyd Chase. All About Video Codecs and Containers. PC WORLD, Dee. 14. 2010. at 

http: 'w vvw .pcworld.c«>m article/213612/all about video codecs and containers (visited May 22, 2012). 

C onnectors are the part of a cable that plugs into a port or interface to link networks or devices together. 
Connectors attach to set top boxes, televisions, computers, etc. See HDTV' Magazine. Set Top Bax Interconnections. 
http:' ww w.hdtvprimer.com ISSl T S STBs html (visited May 22. 2012). 

IS 1 ' Report* 242. 

1:4 See id «|f 319-24 & I able 23. 

The term “cord-avoiders" refers to individuals or households using OVD alternatives (such as I lulu and Netflix) 
to avoid paying for MVPD service. In some cases the choice to do so is related to recent economic difficulties. See 
Dan Hirschhom. Cord-Avoiders ’ to Reduce Cable and Satellite TV Rolls in 2012 . Analysts Say . ADVERTISING AGb. 
Nov. 28. 201 I. ai lnip: ; .adaizccom article/mcdiaworks/cablc-sateHitc-tv-subserihcr-rolls-shrink-2012/231216/ 
(visited May 22. 2012). 
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separately or in conjunction w ith over-the-air broadcast television service as a potential substitute for 
MVPD service? What impact do “cord-nevers”'' have on the market for delivered video programming? 

83. Video distributors advertise their serv ices on television, in newspapers, and through 
mailings, as well as offer Internet sites where potential consumers can find information about services, 
equipment, prices, and the cost of installation. We seek data, information, and comment on the consumer 
information sources for delivered video programming services and equipment. Do consumers have 
sufficient information to compare the prices, services, and equipment that video distributors ofTer? What 
do consumers consider most important when choosing a provider? W'hat do consumers say are the main 
reasons for switching providers (e g., price, program packages, and customer service)? 

VI. PROCEDURAL MATTERS 

84. Authority. This Notice is issued pursuant to authority contained in Sections 4(i), 4(j), 

403, and 628(g) of the Communications Act of 1934, as amended, 47 U.SC §§ 154(i). I54(j), 403. and 
548(g). 

85. Ex Parte Rules. There are no ex parte or disclosure requirements applicable to this 
proceeding pursuant to 47 C.F.R. §1.1204(b)( 1). 

86. Comment Information . Pursuant to sections 1.415 and 1.419 of the Commission’s rules, 
47 CFR §§ 1.415, 1.419, interested parties may file comments and reply comments on or before the dates 
indicated on the first page of this document. Comments may be filed using the Commission 's Electronic 
Comment Filing System (ECFS). See Electronic Filing of Documents in Rulemaking Proceedings , 63 FR 
24121 (1998). All filings concerning matters referenced in this Public Notice should refer to MB Docket 
No. 12-203. 

■ Electronic Filers: Comments may be filed electronically using the Internet by accessing the 
ECFS: Imp:/ f allfoss.fcc.nov ecis2/ . 

■ Paper Filers: Parties who choose to tile by paper must file an original and one copy of each 
filing. If more than one docket or rulemaking number appears in the caption of this proceeding, 
filers must submit two additional copies for each additional docket or rulemaking number. 

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail. All filings must be addressed to the Commission’s 
Secretary', Office of the Secretary . Federal Communications Commission. 

■ All hand-delivered or messenger-delivered paper filings for the Commission's Secretary' 
must be delivered to FCC Headquarters at 445 12" 1 St., SW. Room TW-A325, 
Washington, DC 20554. The tiling hours are 8:00 a m. to 7:00 p.m. All hand deliveries 
must be held together with rubber bands or fasteners. Any envelopes and boxes must be 
disposed of before entering the building. 

■ Commercial overnight mail (other than U.S. Postal Serv ice Express Mail and Priority 
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 


The term "cord-ncvcrs“ refers to individuals who have never subscribed to an MVPD service. They are typically 
young adults and students. See Bernard Gcrshon. T\ s Scariest Generation The Cable Severs. Advertising Agl, 
Dec. 2, 2011. at http: adauc.eoni/article diciialncxt t\-s->earic>l-eencration-cahlc-nevcrs 231330 (visited May 22, 
2012 ). 
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■ U.S. Postal Service first-class, Kxpress. and Priority mail must be addressed to 445 12 th 
Street, SW, Washington DC 20554. 

87. Accessibility’ Information. To request materials in accessible formats for people with 
disabilities (braille, large print, electronic files, audio format), send an e-mail to fcc504«7Tcc.gov or call 
the Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty). 

88. For further information about this Notice of Inquiry', please contact Johanna Thomas at 
(202) 418-7551, johanna.thomas@fcc.gov, or Marcia Glauberman at (202) 418-7046, 

marc ia.glauberman.@fcc.gov. 


FEDERAL COMMUNICATIONS COMMISSION 


Marlene H. Dortch 
Secretary 
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STATEMENT OF 
COMMISSIONER AJ1T PAI 


Re: Annual Assessment of the Status of Competition in the Market for the Delivery of Video 

Programming . MB Docket No. 12-203 

1 would like to thank the Media Bureau staff for all of their work producing this comprehensive 
report, which demonstrates in detail that the video marketplace is more competitive than it ever has been. 
Over the four years covered by the report, the range of M VPD options expanded, broadcasters increased 
their number of multicast streams, distribution of video content over the Internet exploded, and the variety 
of devices capable of displaying video programming grew dramatically. This is all good news, because 
competition within and among market segments (broadcasters, MVPDs, and online video distributors) 
benefits consumer's. 

Given the fast pace of change within the industry, it is vital that the Commission comply w ith its 
statutory mandate to ‘‘annually report to Congress on the status of competition in the market for the 
delivery of video programming/’ 47 U.S.C. § 548(g). Our record on this score is a matter of public 
record and need not be repeated here. 1 am hopeful, however, that we are back on track and that we will 
release our next report in 2013. 
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I. EXECUTIVE SUMMARY 

1. This is the fourteenth report (“ 14 lh Report" or “Report”) submitted by the Federal 
Communications Commission to the United States Congress on the status of competition in the market for 
the delivery of video programming as required by Section 628(g) of the Communications Act of 1934, as 
amended (the “Act*’). 1 In this Report, we focus on developments in the video marketplace in 2007, 2008, 
2009. and 2010. : As described below, the most significant trends since the last report relate to the 
increased deployment of digital technology, consumers’ rising demands for access to video programming 
anywhere and anytime, and the evolution of online video from a niche serv ice into a thriving industry. 

2. For the first time, we present information and data under a new analytical framework, 
which is consistent with the framework we have used in the recent wireless and satellite competition 
reports. 3 For this Report, we categorize entities into one of three strategic groups multichannel video 
programming distributors fMVPDs*’), 4 broadcast television stations. 5 and online video distributors 

1 47 U.S.C. § 548(g). 

' While wc focus on these four years, in many instances we find it useful also to recognize some more recent 
developments based on data that we have collected from third-party sources. See infra. % 17. 

3 See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993 and Annual Report and 
Analysis of Competitive Market Conditions With Respect to Mobile Wireless . Including Commercial Mobile 
Services. WT Docket No. 09-66. Fourteenth Report. 25 FCC Red 11407 (2010) {"14 th Mobile Wireless Report “); 
implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993 and Annual Report and 
Analysis of Competitive Market Conditions With Respect to Mobile Wireless. Including Commercial Mobile 
Serxnces. WT Docket No. 10-133. Fifteenth Report. 26 FCC Red %64 (2011) {" 15 ,h Mobile Wireless Report"): 

Third Report and Analysis of Competitive Market Conditions with Respect to Domestic and International Satellite 
Communication* Services, Report and Analysis of Competitive Market Conditions with Respect to Domestic and 
International Satellite Communications Sen ices, IB Docket Nos. 09-16 and 10-99. 26 FCC Red 17284 (2011) 
{"ThirdSatellite Competition Report"). 

1 For purposes of this report. MVPDs are companies that offer multiple channels of video programming to 
consumers for a subscription fee. the term “MVPD" is defined more fully below in See. UFA. 1. 

5 We consider broadcast television stations separately for the 14th Report, as we have done in previous reports. 
Although broadcasters have transitioned to digital transmission and have the capability to otter additional linear 
channels, they still offer far fewer programs than are available from MVPDs and do not provide a subscription 
service. The Commission has previously held that broadcast television alone is not sufficiently substitutable with 
the services provided by MVPDs to constrain attempted MV PD price increases, and hence declined to broaden the 
MVPD product market. Accordingly, we treat broadcasters its part of a separate group. .Stv 47 U.S.C. § 52 MI): 

S. Rrp. No. 102-92. at 8-12 ( 1991 ). See also General Motors Corporation and Hughes Electronics Corporation . 
Transferors, and The Sews Corporation Limited. Transferee for Authority' to Transfer Control. MB Docket No. 03- 
124. Memorandum Opinion and Order. 19 FCC Red 473. 509. 5 (2004) (citing Competition, Rate Deregulation, 

and the Commission s Policies Relating to the Provision of Cable Television Services. MM Docket No. 89-600. 
Report 5 FCC Red 4962. 5003. r 69 (1990)): Application of EchoStar Communications Corporation, General 
Motors Corporation . and Hughes Electronics ('orporation (Transferors) and EchoStar Communications 
(continued....) 


8611 






Federal Communications Commission 


FCC 12-81 


(“OVDs"). 6 For each of these categories we examine industry structure, conduct, and performance. The 
follow ing is an overview' of our findings. 

3. MVPDs. Cable MVPDs accounted for almost 60 percent of all MVPD subscribers at the 
end of 2010. This represents a decline in cable’s share of the MVPD group since the last report. In 2006, 
cable MVPDs accounted for over 65 percent of all MVPD subscribers. Although the number of cable 
video subscribers has been falling, cable MVPDs have done well financially by increasing sales of 
advanced services (e.g., digital cable, Internet access, and telephone) to the remaining customers. 

4. The two DBS MVPDs, DIRECTV and DISH Network, accounted for over 33 percent of 
MVPD subscribers in 2010. This represents an increase in DBS's share of the MVPD group since 2006 
when DBS MVPDs accounted for just over 29 percent of MVPD subscribers. 

5. In the MVPD group, the most significant change in the status of competition has been the 
entry of AT&T and Verizon. These two telephone companies have upgraded their netw orks to provide 
video services that compete directly with cable and DBS. At the end of 2010, the video services of 
Verizon FiOS and AT&T U-verse were available to one-third of U S. homes and accounted for 
approximately seven percent of all MVPD subscribers. In 2006. Verizon's service was available to 
approximately three percent of all U.S. households. 7 

6. Another significant development within the MVPD category has been the “TV 
Everywhere" initiative, 8 which allows subscribers of certain MVPD services to access MVPD video 
programming on stationary and mobile Internet-connected devices including: televisions, computers, 
tablets, and smartphones. 

7. Broadcast Television Stations. Since the last report, full-power television stations 
completed their transition from analog to digital service. Digital broadcasting gives broadcast stations 
greater flexibility, allowing them to offer high definition (“HD") programming, multiple streams of 
programming of standard definition (“SD") programming, and/or programming delivered to mobile 

(Continued from previous page) - 

Corporation (Transferee), CS Docket No. 01-348. Hearing Designation Order. 17 FCC Red 20559. 20607-09. 
r 109-115 (2002) EchoStar-Dl RECTV HDO"). 

6 An "OVD" is any entity that offers video content by means of the Internet or other Internet Protocol (IP)-hased 
transmission path provided by a person or entity other than the OVD. An OVD does not include an MVPD inside 
its MVPD footprint or an MVPD to the extent it is offering online video content as a component of an MVPD 
subscription to customers whose homes are inside its MV'PD footprint. See Applications of Comcast Corporation. 
General Electric Company and SBC Universal. Inc. for Consent to Assign Licenses and Transfer Control of 
Licensees . MB Docket No. 10-56. Memorandum Opinion and Order. 26 FCC’ Red 4238. 4357. App. A (201 I) 
("Comcast-SBCC Order"). Consumers need a broadband connection to receive video content from OVDs. The 
issue of whether a certain type of OV'D also qualifies as an MVPD under the Act and our regulations has been raised 
in pending program access complaint proceedings. See, e.g.. I LK' Carp. v. Turner Setw ork Sales. Inc., et.al .. 
Program Access Complaint (Jan. 18. 2007): and Sky Angel IS.. LLCv. Discovery Communications LLC, eta/.. 
Program Access Complaint. MB Docket No. 12-80, CSR-8605-P ( Mar. 24. 2010). Nothing in this Report should be 
read to state or imply our determination on that issue. The Media Bureau though is currently seeking comment on 
the interpretation of the terms "MVPD" and "channel." See Media Bureau Seeks Comment On Interpretation of the 
Terms "Multichannel Video Programming Distributor " and Channel " as Raised in Pending Program Access 
Complaint Proceeding. MB Docket No. 12-83. Public Notice. 27 I C C Red 3079 (MB 2012). 

7 AT&T began its l J- verse service in late 2006 and did not report data for that year. 

s "TV Everywhere’’ refers to an MVPD initiative, which allows subscribers of certain services to access video 
programming on stationary and mobile Internet-connected devices, including television sets, computers, tablets, and 
smartphones. MVPDs market their TV Everywhere initiatives under a variety of brand names {eg.. Veri/on’s 
Flex View). Sec also infra, nn. 30 & 31. 
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devices. With multicasting, 0 stations can cater to niche audiences with programming from newer 
networks or can affiliate their multicast streams with established networks to give viewers in smaller 
markets more over-the-air viewing options. 

8. Several major patterns of consumer behavior have emerged which impact broadcast 
stations. The first is the dramatic increase in the number of households with HD television sets, from 25 
percent during the 2007-2008 television seasons to 64 percent during the 2010-2011 television season. 

The second is the doubling of penetration of digital video recorders (DVRs), from 19 percent during the 
2007-2008 television season to 38 percent during the 2010-2011 television season. The availability of 
DVRs and of broadband and mobile devices has spurred consumers' desire to watch video on a time- 
shifted basis either on television sets or on other screens. In recent years, broadcast networks have started 
to explore and develop a variety of alternative outlets and business models for the distribution of their 
programming, including video-on-demand (“VOD v ). online video distribution, and electronic sell- 
through. 10 

9. OVDs. Since the last report, OVDs have emerged as significant providers of video 
content. l*he OVD marketplace has expanded considerably, with all of the major providers either 
entering the market over the last few years or dramatically retooling their approach during that time. 
Today’s growing list of OVD providers includes programmers, content owners/producers, and affiliates 
of online services, manufacturers, retailers, and other businesses. 

10. Providers have continued to develop business models for the provision of OVD services. 
Current business models, which providers often use in combination, include free (often ad supported), 
subscription, pay-per-program (rental), and electronic sell-through. 

11. The amount of professionally produced content available online has expanded 
considerably since the last report. Today, online viewers can watch television shows (including recently 
aired episodes); newly released and older movies; sporting events; and other content including high- 
quality content produced specifically for online distribution. Online video, like the Internet itself, has 
migrated beyond the computer to a wide variety of dev ices since the last report. Consumers now can 
access OVD service via computers, smartphones, tablets, gaming consoles, smart television sets. Blu-rav 
players, and a host of consumer electronics products. 

II. INTRODUCTION 

A. Scope of the Report 

12. Section 19 of the Cable Television Consumer Protection and Competition Act of 1992 
(“1992 Cable Act*’) 1 amended the Act and established regulations for the purpose of increasing 
competition and diversity in multichannel video programming distribution, increasing the availability of 
satellite delivered programming, and spurring the development of communications technologies. 12 To 


4 See infra . n. 541. 

10 See infra , * 290 & n. 929. 

11 1992 C able Act. Pub. I.. No. 102-385. § 19. 106 Slat 1460. 1494 (1992) (" I he purpose of ibis section is to 
promote the public interest, convenience, and necessity by increasing competition and diversity in the multichannel 
video programming market, to increase the availability of satellite cable programming and satellite broadeast 
programming to persons in rural and other areas not currently able to receive such programming, and to spur the 
development of communications technologies.**). 

'■ Video programming is defined as: "Programming provided by. or generally considered comparable to 
programming provided by, a television broadcast station that is distributed and is exhibited for residential use” 

47 U.S.C. § 522(20): 47C.F.R. § 79.1(a)(1). 


8613 




Federal Communications Commission 


FCC 12-81 


measure progress toward these goals. Congress required the Commission to report annually on "the status 
of competition in the market for the deliver)' of video programming." 13 

13. In 2009, the Commission solicited 2007, 2008, and 2009 data, information, and comment 
for the period 2007. 2008. and 2009 similar to what the Commission requested for previous reports. 14 
Thereafter, the Commission initiated a comprehensive review of the way in w hich it uses data, including 
data used for its statutory competition reports. 15 In the course of that review, the Commission determined 
that the data submitted in response to the 2009 notices of inquiry' should be supplemented. Thus, on April 
21, 2011, the Commission released a Further Notice of Inquiry , requesting additional data for 2009, 
seeking data for 2010. and encouraging the submission of comparable historical data for 2007 and 2008. 16 

14. To present the most useful information concerning competition in the video programming 
market, this report alters the analytic framework of earlier reports. 17 Importantly, this new framework 
will also allow the Commission to present competitive data in a uniform manner that is consistent in 
format with the other Commission competition reports. * 


13 See Section 628(g) of the Communications Act of 1934. as amended, 47 U.S.C. (j 548(g). The Commission’s 
previous reports appear at: Implementation of Section 19 of the 1992 Cable Act and Annual Assessment of the Status 
of Comjyetition in the Market for the Delivery of Video Programming, 9 FCC Red 7442 (1994) ("First Report "); 11 

I CC Red 2060 (1995) ("Second Report '): 12 FCC Red 4358 ( 1997) ("Third Report'): 13 FCC Red 1034 (1998) 
("fourth Report'): 13 FCC Red 24284 (1998) C Fifth Report"): 15 FCC Red 978 (2000) {"Sixth Report"): 16 ICC 
Red 6005 (2001) ("Seventh Report'): 17 FCC Red 1244 (2002) ("Eighth Report’ ): 17 FCC Red 26901 (2002) 
r Ninth Report'): 19 FCC Red 1606 (2004) ("Tenth Report'): 20 FCC Red 2755 (2005) ("//'* Report'): 2 1 FCC Red 
2503 (2006) ("I2 ,h Report ): and 24 FCC Red 542 (2009) ("13 th Report"). 

14 See Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, MB 
Docket No. 07-269. Notice of Inquiry. 24 FCC Red 750 (2009) C Notice of Inquiry) (requesting data as of June 
2007). The Commission subsequently adopted a Supplemental Notice of Inquiry requesting data as of June 2008 
and June 2009. See Annual Assessment of the Status of Competition in the Market for the Delivery of Video 
Programming , MB Docket No. 07-269, Supplemental Notice of Inquiry . 24 FCC Red 4401 (2009) ("Supplemental 
Notice of Inquiry"). See also Annual Assessment of the Status of Competition in the Market for the Delivery of 
Video Programming , MB Docket No. 07-269. Order, 24 FCC Red 2524 (2009) (announcing, inter aha. that the 
Commission would issue a single report for 2007. 2008. and 2009 to bring its reporting up to date). 

15 See FCC Launches Data Innovation Initiative (news release). June 29, 2010, 

httn: hraunross.fcc.eov edocs ntihlie aUachmatch D< K -299269A 1 pdf The Data Innovation Initiative was 
launched to modernize and streamline how the FCC collects, uses, and disseminates data. As part of the Data 
Innovation Initiative, the Commission's Wireline, Wireless, and Media Bureaus released public notices seeking 
input on what current data collections should be eliminated, w hat new ones should he added, and how existing 
collections can be improved. See. eg , Pleading Cycle Established for (’ oniments on Review oj Media Bureau Data 
Practices. MB Docket No. 10-103, Public Notice. 25 FCC Red 8236 (2010). The public notices grew out of an 
FCC-widc review of FCC systems and processes for data collection, analysis and dissemination led by the Office of 
Strategic Planning and Policy Analy sis. See FCC Agency Reform, presentation before the Commission ( Aug. 27. 
2009). hltp:. /hrjunfpss.fcc.igov 'edoes public aUachnnttch DOC-293108A1 .p df: FCC Advances Data Innovation 
Initiative (news release), l eb. 8. 2011. http: hraunloss,fee.cov edoes public aliachmalch IK)C-3045 I8AI ndf . 

1(5 Annual Assessment of the Status of Competition in the Market tor the Delivery: of Video Programming , MB 
Docket No. 07-269. Further Notice of Inquiry. 26 FCC Red 14091 (2011) ("Further Notice"). 

17 See id at 14094-96, 4-5. 

'* See Id" Mobile Hoe less Report ; Id 1 ' Mobile Wireless Report: Third Solellile Competition Report, supra, n. 3. 
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B. Analytic Framework 

15. Under our new analytic framework, we first categorize entities that deliver video 
programming into one of three groups:' 1 * MVPDs, broadcast television stations, and OVDs. This is the 
first time that the Commission has considered OVDs separately in its analysis.^ 0 Second, we examine 
industry structure, conduct, and performance, considering factors such as: 

• Structure : The number and size of firms in each group, horizontal and vertical 
integration, merger and acquisition activity, and conditions affecting entry' and the ability to compete. 

• Conduct : The business models and competitive strategies used by firms that directly 
compete as video programming distributors, including product differentiation, advertising and marketing, 
and pricing. 

• Performance: The quantity and picture quality of programming, prices charged for 
delivered video programming, financial indicators (e g.* revenue and profit margins), and investment and 
innovation activities. 

Third, we look upstream and downstream to examine the influence of industry inputs and consumer 
behavior on the delivery of video programming. We discuss two key industry' inputs: video content 
creators and aggregators and consumer premises equipment. 21 Figure I below displays the scope of the 
!4' h Report. 


We assign entities that deliver video content to one of three groups based on the “strategic group" concept used in 
strategic management that groups companies w ithin an industry that have similar business models or similar 
combinations of strategics. See Michael E. Porter. Competitive Strategy: Techniques for Analyzing 
Industries and Competitors 129-155 (Free Press) < 1980) ( Porter”). I he three groups also may be said to 
represent the historical development of delivered video where consumers initially had access to over-the-air 
broadcast telev ision, then a growing number of MVPDs, and most recently the Internet. Our placement of delivered 
video providers into one of three groups is an organizational convenience to facilitate discussion. 

20 We note that, in the past, we reported on web-bused Internet video, focusing on the content available over the 
Internet for downloading and streaming. In this Report, we treat OVDs as a separate group because we have 
concluded that for most consumers they arc not a substitute for MVPD service today, but rather an additional 
method for viewing video content. See Comcast-\HCL Order. 26 I CC Red at 4269-72, 79-85. 

_l As described more fully below in Section V. content creators are firms that produce video programming anJ 
content aggregators arc entities that assemble packages of video programming for distribution. 
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Figure I: Scope of 14 ,h Report 
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C. Data Sources 

16. The information and data presented in this Report are based, in part, on comments we 
received from interested parties in response to the notices of inquiry in this proceeding." In addition, we 
also rely on a variety of publicly available sources of industry information and data including: Securities 
and Exchange Commission filings: data from trade association and government entities; data from 
securities analysts and other research companies and consultants: company news releases and websites: 
newspaper and periodical articles; scholarly publications; vendor product releases; white papers: and 
various public Commission filings, decisions, reports, and data. 

17. As we have done for previous reports on the status of competition for the delivery of 
video programming, we requested data as of June 30 of the relevant year to monitor trends on an annual 
basis. 21 To continue our time-series analysis, and to the extent possible, we report as of June 30. 2007, 
June 30, 2008, June 30. 2009. and June 30, 2010. However, because a significant amount of information 
and data are reported on a calendar year basis we provide year-end data when June 30 information is not 
readily available. In addition, to the extent we find more recent Commission decisions and industry 
developments relevant, we include this information. 


See supra, nn. 14 &l 16. Appendix A contains a list of conimenters. 

t; 

“ See, eg.. Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming. 
MB Docket No. 06-189. Notice of Inquiry. 21 FCC Red 12229. 12230, r 2 (2006): Annual Assessment of the Status 
of Competition in the Market for the Delivery of Video Programming , MB Docket No. 05-255. Notice of Inquiry. 20 
FCC Red 14117. 14118. c 2 (2005). 
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III. PROVIDERS OF DELIVERED VIDEO PROGRAMMING 

A. Multichannel Video Programming Distributors 
1. Introduction 

18. As noted above, for purposes of this Report we have categorized entities that deliver 
video programming into one of three groups." 4 We focus in this section on the MVPD group. As defined 
by statute, an MVPD is an entity that makes available for purchase multiple channels of video 
programming. 2 ' Thus, the MVPD group includes cable operators, 20 DBS operators, and telephone 
companies that offer multiple channels of video programming. For purposes of this Report, we also 
include in the MVPD group other entities that sell multiple channels of video programming to consumers, 
including, home satellite dishes (“USD’*), open video systems C*OVS , ‘). electric and gas utilities, wireless 
cable systems, 27 private cable operators (*PCCT), : * commercial mobile radio services f*CMRS"), and 
other wireless providers. Inclusion of an entity in the MVPD group is based on the similarity' of the video 
service provided to the consumer, not on the technology used (e g., coaxial cable, fiber, spectrum) or the 
identity of the parent company (*?.#.. cable operator, telephone company), or any regulatory classification 
(eg., cable service, open video system). In most cases, the entities we include in the MVPD group 
represent themselves publicly, in reports to their shareholders and press releases to the news media, as 
retailers of video packages that include a large number of channels. In total, the MVPD group is 
comprised of 42 cable MVPDs with over 20,000 subscribers each and over 1,000 cable MVPDs with less 
than 20,000 subscribers each, two DBS MVPDs (DIRECTV and DISH Network), two large telephone 
company MVPDs (AT&T and Verizon) and numerous smaller telephone company MVPDs. 2 ** 

19. Today, the major MVPDs offer hundreds of linear television channels, which are streams 
of programming that offer video programs on a specific channel at a specific time of day. Many MVPDs 
also offer thousands of non-linear video-on-demand C'VOD”) programs, including pay-per-view (*‘PPV”) 
programs, which allow consumers to select and watch video programs whenever they request them. In 
this Report, we discuss a broad range of video programming that includes both linear and non-linear 
video programs. 

20. An MVPD may offer services other than delivered video serv ices using the same network 
infrastructure or through cooperative arrangements with other companies. For example, some MVPDs 
also offer high-speed Internet access serv ice and telephone service. Although the focus of this Report is 
delivered video services, these non-video services are important to the business strategies of some 


24 See supra , *| 2 & n. 6. 

25 Specifically. Section (>02 (13) of the Act. as amended, defines MVPD as “a person such as. but not limited to, a 
cable operator, a multichannel multipoint distribution service, a direct broadcast satellite service ('‘DBS”), or a 
television rcceivc-only satellite program distributor, who makes available for purchase, by subscribers or customers, 
multiple channels of video program mi rig.” 47 IJ.S.C $ 522( 13). This Report does not address the extent to which 
wireless providers of video programming other than DBS. wireless cable system operators, home satellite dishes, 
and private cable operators should he classified as MVPDs under the Act. As previously noted, the Media Bureau is 
currently seeking comment on the interpretation of the terms "MVPD" and “channel.” See supra . n. 6. 

_t> Large and medium-size cable companies that serve many homes in multiple geographic areas by operating 
multiple cable systems are often referred to as multiple system operators f'MSOs”). 

" 7 Wireless cable systems use the Broadband Radio Serv ice ('i)RS") and Educational Broadband Serv ice ("FBS”) to 
transmit video programming to subscribers. 

aS Private cable operators were formerly known as satellite master antenna (“SMATV”) systems 
~ u See infra, n. 32. 
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MVPDs and may shift the focus of competition from standalone delivered video services to bundles of 
video, Internet, and telephone services. 

21. Although MVPDs have traditionally delivered video programming to television sets, 
some MVPDs are moving beyond the television and delivering video programming to computer screens, 
tablets, and smartphones. The expansion of MVPD’s delivered video programming from television to 
other stationary and mobile devices - generally known as TV Every where' 0 - represents a new 
opportunity for MVPDs that may affect their business models and competitive strategies. 31 

22. When available, this Report uses information and data directly from the MVPDs as 
reported to the Commission and/or a company’s shareholders. For privately held companies we primarily 
rely on data from SNL Kagan.’ 2 The MVPD group also includes two DBS MVPDs. DIRECTV and 
DISH Network, and two large telephone company MVPDs, Verizon FiOS and AT&T U-verse. For those 
four companies we primarily use data found in reports to shareholders. 

23. On the other hand, w ith respect to some other ty pes of MVPDs, including HSD, OVS, 
PCO, there is little or no publicly or commercially available data. Comments filed for this Report provide 
limited data on those entities. Considering that the combined market share of these other ty pes of 
MVPDs represents less than one percent of MVPD subscribers, their relevance to competition in the 
market for the delivery of video programming is limited. n Thus, we do not believe that a lack of data 
regarding these types of MVPDs will significantly hinder our analysis of competition in the market for 
delivered video services. 

24. Consumers shop for MVPD alternatives in the areas where they live. However, 
determining which MVPDs offer video service in which geographic areas is difficult as a result of the 
wide variation in the geographic footprints of MVPDs and the lack of available data that would allow 
comparison of the geographic coverage of one type of MVPD with another type of MVPD.’ 4 For 


30 TV Everywhere is an authentication system whereby certain movies and television shows are accessible online via 
a variety of display devices including personal computer, mobile, and television - but only if you can prove (or 
"authenticate’*) that you have a subscription to an MVPD. See definition of TV Everywhere. The Interactive TV 
Institute. lntp:/.'vvww\ilv dictionary .comdefinitions tv everywhere initiative definition.htmf (visited Feb. 24. 2012). 

31 Different MVPDs use different terms to market video services to other stationary and mobile devices. In this 
Report, we use the term “TV Every where” as a generic term for these video services. 

3 ~ Over the period 2006 to 2010. Cox Communications Inc.. Bright House Networks. LLC. Ccqucl Communications 
Holdings I. LLC d/b/a Suddcnlink Communications (“Suddcnlink"). and Insight Communications Company. Inc. 
were privately held cable MVPDs. These companies represented four of the ten largest cable MVPDs at the end of 
2010. SNL Kagan. 

hltp: J u wvv.snl.com/lntcractiveX [ opCableMSOs asPX .’pcriod 201004&soricol suhscribershasie&sortorder dese 
(visited Feb 24, 2012). 

33 SNL Kagan estimates that at the end of 2011 there are a total of 101.2 million MVPD subscriptions. Of these, 
cable MVPDs account for 58.3 million subscriptions. DBS accounts for 33.9 million subscriptions, and telephone 
MVPDs account for 8.3 million subscriptions. Thus, the remaining ty pes of MVPDs account for approximately 0.7 
million subscriptions and almost all of these are PCO subscriptions. SNL Kagan. Cable TV Investor: Deals <<■ 
Finance , Sept. 30. 201 1, at 2-3. 

34 The Commission's Mobile Wireless Report collects data on a census block basis and the Commission's 
Broadband Report collects data on a census block basis. For video services, however, wc do not collect data on a 
census block basis Fifteenth Mobile Wireless Report , 26 FCC Red 9668. § 2 (2011): Inquiry Concerning the 
Deployment of Advanced Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, 
and Possible Steps to Accelerate Such Deployment Pursuant to Section ?06 of the Telecommunications Act of 1996. 
(continued....) 
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instance, DBS MVPDs provide a nationwide footprint. Cable MVPDs, however, operate in discrete 
geographic areas defined by the boundaries of their indiv idual sy stems and provide data to the 
Commission on a “cable system" basis. 35 Similarly, the Commission collects data related to telephone 
MVPDs only to the extent that they operate under cable franchises, and thus on a cable system basis. As 
a result, there is no reliable method to match DBS MVPD data w ith cable MVPD or telephone MVPD 
data on a common geographic basis. We do not have the data necessary to systematically identify ing with 
respect to any specific geographic area which MVPDs compete for the delivery of video services. 

2. MVPD Structure 

25. A key element of our analysis of video competition is an examination of the MVPD 
industry structure, including the various ty pes of companies within the MVPD group and their place in 
the market for the delivery' of video programming. In this section of the Report, we describe the structure 
of cable, DBS, telephone, and other MVPDs. We then examine horizontal concentration and vertical 
integration in the market. Next, we describe conditions effecting market entry' during the relevant period, 
including an overv iew of existing regulations and market conditions that might influence entry' decisions. 
Finally, we describe recent entry in the market. 

a. Cable, DBS, Telephone, and Other Providers 

26. The major MVPDs now offer hundreds of television channels as well as thousands of 
video programs through VOD services, many are offered in high-definition (“HD"). The major MVPDs 
offer delivered video programming as a standalone service or in combination with Internet access and 
telephone services. Cable MVPDs ty pically offer video, Internet access, and telephone services using 
their own facilities. DBS MVPDs offer video services using their own facilities and ty pically enter into 
cooperative arrangements with other entities to offer Internet access and telephone services/ 6 Telephone 
MVPDs offer video. Internet access, and telephone services using their own facilities where they have 
upgraded systems. Where they have not upgraded systems, telephone MVPDs usually offer video 
through cooperative arrangements with DBS MVPDs. 

27. Cable MVPDs. Historically, cable companies rarely competed with one another in the 
same geographic area. In some locations, cable operators built cable systems where cable MVPDs 
already provided video service, but this is the exception, not the rule. I~he introduction of DBS MVPDs 
with national footprints in the 1990s changed the competitive landscape and increased competition in the 
market for the delivery 7 of video programming. In geographic areas that did not have access to cable 
MVPDs, the DBS companies competed with one another. In geographic areas w ith access to cable 

(Continued from previous page) - 

Amended bv the Broadband Data Improvement Act. CiN Docket No. 10-159. Seventh Broadband Progress Report 
and Order on Reconsideration. 26 FCC Red 8008, 8022-23, «I«| 23-24 (2011). 

35 A large cable MVPD will operate many cable systems of varying sizes. The geographic configuration of a cahle 
system is determined by its physical system, which consists of a cable system technically integrated to a principal 
headend. The Commission collects cable system data in its Annual Report of Cable Television Systems (FCC Form 
325). Only a limited number of cable sy stems prov ide data to the Commission. All cahle systems with more than 
20.000 subscribers are subject to the reporting requirement. The Commission also collects information on a random 
sample of cable systems with between 5.000 and 20.000 subscribers and a random sample of cable systems with 
fewer than 5.000 subscribers. Specifically for the filing year 2010. the FCC Form 325 collected data from all 613 
cable systems with more than 20.000 subscribers. 279 of the 499 cahle systems with 5.000 to 20.000 subscribers, 
and 170 of the 4.427 cable systems w ith less than 5,000 subscribers. 

36 For example. DISH Network has cooperative arrangements w ith Verizon, AT&T. Century Link. Frontier, and 
other telephone companies to offer a combination of video. Internet, and telephone services. DISH Network, 
hup: .direct.dittiiallandintt.com default.a.spx?PromplP~'-50Q3072&campaign^)nlinc&SlD=*K4acd07-a?eO-4135- 
95fc-hc<)24dc06ch6 (visited Jan. 20, 2012). 
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MVPDs, the DBS companies competed with one another and with the incumbent cable MVPDs. The 
level of competition increased again with the entry of Verizon in 2005 and AT&T in 2006, two large 
facilities-based telephone MVPDs, which began offering video service in geographic areas already served 
by cable MVPDs. w Today, a small number of geographic areas have as many as five MVPDs (/.*., two 
cable MVPDs. two DBS MVPDs, and a telephone MVPD) directly competing with one another in the 
delivery of video programming. At the other end of the spectrum, some geographic areas (e.g., rural 
areas) have only two MVPDs (i.e., the two DBS MVPDs) directly competing with one another. 

28. At the end of 2011, 1,157 cable companies provide MV PD service to 34,005 
communities.' 1 * Depending on the number of homes and the geographic size of the community , cable 
operators use one or more cable systems to provide video serv ice to the community/ 0 A cable system is a 
physical system integrated to a principal headend/ 0 Currently there are 5,312 cable systems. 41 In pursuit 
of efficiencies, cable MVPDs may operate a group of cable systems in a metropolitan area or region. 

Small cable companies that serve few homes in a single geographic area often operate only one cable 
system. 

29. The geographic reach of cable MVPDs varies from company to company. No cable 
operator provides nationwide coverage or statewide coverage. There are alway s geographic areas or 
populations within a state not served by the cable operator. The largest MVPD, Comcast, offers video 
programming in parts of 39 states and the District of Columbia. 42 Some cable MVPDs focus their 
provision of video programming on a regional basis. For example. Mediacom focuses on serving the 
smaller cities in 22 states, primarily in the Midwestern and Southeastern regions of the United States. 43 
BendBroadband, the 38 th largest cable MVPD, serves 12 communities in Central Oregon. Sweetwater 
Cable, the 52 nd largest cable MVPD, serves two communities in Wyoming. The majority of cable 
MVPDs are smaller companies offering video programming to a few communities or a single town. 44 


’ AT&T U-verse service launched commercially in San Antonio. TX on June 26, 2006. AT&T. AT&T Inverse 
Timeline , http: w u vv.alt.com Common mercer /files ndf L-\ crsc%20Timclinc41907.1x10 visited Feb. 24. 2012). 
Verizon FiOS service launched in September 2005. Mari Sibley, Timeline: The Evolution ofhiOS Tv. 

MediaExpcricnces2Go. hup:- conncc(cdhome2eo.com/20IQ^08/19/timcline-tlic-evolution-c>f-1ios-tv (visited Feb. 24. 
2012 ). 

8 FCC staff analysis of the Cable Operations and Licensing System (COALS) database on Dec. 16. 2011. 

A cable sy stem is a physical sy stem integrated to a principal headend. Often cable systems are clustered together 
using some of the same infrastructure to provide cable service to a larger geographic area {e g., metropolitan area). 
See 47 L.S.C. $ 522(7). 

40 See id. 

41 The Cable Operations and Licensing System (COALS) database shows 5.312 active, registered cable systems on 
Dee. 14, 2011. This number includes cable systems operated by Verizon. 

4 " Comcast Corp.. SEC form JO-K for the Year Ended December 31, 2010 . at 1 ("Comcast 2010 Form 10-K”)- 

4> Mediacom Communciations Corp.. Sf(' form 10-K for the Year ftided December 31, 2010. at 4 ("Modiacorn 
2010 Form I0-KL). 

44 FCC staff analysis of the COALS database on Dec. 16. 2011 shows that of the 1.157 cable operators, 756 cable 
operators have one cable system. 135 cable operators have two cable systems, and 67 cable operators have three 
cable systems. For additional information regarding the characteristics of small and medium-si/ed cable MVPDs. 
see American Cable Association. httpL-Avw w.amcricancahlc.oriL about us (visited Feb. 24. 2012). 
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30. The live largest cable M VPDs in 2006 were Comcast, Time Warner Cable, Cox 
Communications, Charter Communications, and Cablevision Systems. 45 These same companies were 
also the five largest cable MVPDs in 2010. 4 *' In 2006, the five largest cable MVPDs accounted for 
approximately 79 percent of all cable MVPD subscribers. 47 In 2010, these companies accounted for 
approximately 80 percent of all cable MVPD subscribers 48 The ten largest cable MVPDs in 2006 
included the top five and Bright House Networks. Suddenlink Communications. Mediacom, Insight 
Communications. 40 and Cable One." 0 These same companies were also the ten largest MVPDs in 20I0. ?I 
In 2006, the ten largest cable MVPDs accounted for approximately 90 percent of all cable MVPD 
subscribers. 52 In 2010. these companies accounted for approximately 89 percent of all cable MVPD 
subscribers. 53 The combined shares of all cable MVPDs accounted for approximately 68 percent of 
MVPD subscribers at the end of 2006. >4 This fell to approximately 60 percent of MVPD subscribers at 
the end of2010. 55 


45 SNL Kagan, Broadband Ccihle Financial Databook , 2007 Edition, at 20. 

40 SNL Kagan. Broadband Cable Financial Databook. 2011 Edition, at 25. 

4/ At the end of 2006. there were approximately 65.4 million basic cable subscribers and the top five cable MVPDs 
accounted for approximately 51.5 million subscribers. SNL Kagan. Bnxidbatnl Cable Financial Databook. 2007 
Edition, at 11 & 20. 

48 At the end of 2010, there were approximately 59.8 million basic cable subscribers and the top five cable MVPDs 
accounted for approximately 47.9 million subscribers. SNL Kagan, Broadband Cable binomial Databook , 2011 
Edition, at 12 & 25. 

4 ° Time Warner Cable recently purchased Insight Communications. See Applications Filed for the Transfer of 
Control of Insight Communications Company. Inc. to lime Warner Cable Inc.. WC Docket No. 11-148. 
Memorandum Opinion and Order, 27 FCC Red 497 (IB. WCB. WTB 2012). SVe also Time W arner Cable. Inc.. 
Time Warner Cable Completes Acquisition of Insight Communications (press release), Feb. 29. 2012. 

50 SNL Kagan, Broadband Cable Financial Databook. 2007 Edition, at 20. 

51 SNL Kagan. Broadband Cable Financial Databook. 2011 Edition, at 25. 

52 At the end of 2006. there were approximately 65.4 million basic cable subscribers and the top ten cable MVPDs 
accounted for approximately 58.6 million subscribers. SNL Kagan. Broadband Cable Financial Databook. 2007 
Edition, at 11 & 20. 

5 ’ At the end of 2010. there were approximately 59.8 million basic cable subscribers and the lop ten cable MVPDs 
accounted for approximately 53.3 million subscribers. SNL Kagan. Broadband Cable Financial Databook. 2011 
Edition, at 12 & 25. 

54 At the end of 2006. there were approximately 95.8 million MVPD subscribers and cable MVPDs accounted for 
approximately 65.4 million subscribers. SNL Kagan. L.S Multichannel Industry> Benchmarks. 

http:■ vvww.snl.com interactivevMultichannellndustn^Benchmarks.aspx'.Niai1 Year 200o&cmjYcar 2QQ(i (visited 
Apr. 30, 2012). 

55 At the end of 2010. there were approximately 100.1 million MVPD subscribers and cable MVPDs accounted for 
approximately 59.8 million subscribers. SNE Kagan, Special Report . L.S. Multichannel Subscriber Lpdatc atuf 
Geographic Analysis. June 2011. at 1. 
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31. DBS AtVPDs. The two DBS MVPDs. DIRECTV and DISH Network,' 6 offer video 
service to most of the land area and population of the United States. 5, DIRECT V is the second largest 
MVPD in the United States with over 19 million subscribers/ 8 DISH Network is the third largest MVPD 
with over 14 million subscribers.™ The combined shares of the two DBS MVPDs account for 
approximately 34 percent of MVPD subscribers. 60 

32. Telephone MVPDs. The two largest telephone MVPDs, AT&T and Verizon, have 
constructed systems for delivering video services in some of the areas where they have offered traditional 
landline telephone services. Verizon FiOS has registered with the Commission as a cable system whereas 
AT&T U-verse has not. The geographic footprints for Verizon FiOS and AT&T U-verse do not overlap. 

It is almost always the case, however, that the geographic footprints for AT&T U-verse and Verizon FiOS 
overlap areas already served by incumbent cable MVPDs. At the end of 2010, telephone MVPDs had 6.9 
million video subscribers and AT&T and Verizon accounted for nearly 6.5 million, 61 Verizon FiOS being 
the seventh largest MVPD with approximately 3.5 million subscribers and AT&T U-verse the ninth 
largest with approximately 3.0 million subscribers/ 2 We estimate that telephone MVPDs accounted for 
approximately seven percent of all MVPD subscribers. 

33. The remaining telephone MVPDs are small by comparison with AT&T and Verizon. 

Sure West Communications is the third largest telephone MVPD with 61,800 video subscribers/ 3 
Consolidated Communications is fourth with 29.200 video subscribers. Cincinnati Bell is the fifth with 
24,000 video subscribers. Hickory' Technology is the sixth with 10,600 video subscribers. The remaining 
telephone MVPDs account for approximately 335.800 video subscribers/ 1 Century Link offers video 
service through cooperative arrangements with DBS MVPDs, but recently began offering video service in 
limited geographic areas using its own upgraded facilities. Similar to the largest telephone MVPDs, some 
smaller telephone MVPDs register with the Commission as cable systems while others do not. Cincinnati 
Bell and SureWest have registered with the Commission while CenturyLink has not. 


5(1 Sky Angel, a DBS MVPD, ceased its DBS operations on April I. 2008. and began offering its subscription video 
content online. 

' Wc recognize that some homes are not able to receive DBS signals and DBS docs not provide coverage to some 
land areas in Alaska. 

58 DIRECTV. SEC Conn IO-K for the Year Ende<1 December 31. 2010. at 2 (-‘DIRECTV 2010 Form 10-K'*). 

™ DISH Network, SEC Em m 10-K for the Year Ended December 31, 2010. at 1 ("DISH Network 2010 Form 10- 
k"). 

60 At the end of 2010. there were approximately 100.1 million MVPD subscribers and DBS MVPDs accounted for 
approximately 33.4 million subscribers. SNL Kagan. Special Report. US. Multichannel Subscriber Update and 
(ieographic Analysis. June 2011. at 1. 

61 M. 

Verizon 6. 8/11 Comments at 5-6: AT&T 6/8 11 Comments at 2-3. 

On February 6. 2012. Consolidated Communications Holdings, Inc. and Sure West Communications entered into a 
definitive agreement under which Consolidated will acquire all the outstanding shares of SureWest in a cash and 
stock transaction. See SureW est. Consolidated Communications to Acquire Sure IVest Communications (press 
release). Feb. 6. 2012. Consolidated and SureWest consummated the deal on July 2. 2012. See Consolidated 
Communications Holdings. Inc.. Consolidated Communications Completes Acquisition of SureWest 
Communications (press release). July 2. 2012. 

64 SNL Kagan. Broadband Cable Financial Databook. 2011 Edition, at 42. 
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34. Little data exists regarding other telephone M VPDs. A recent survey conducted by the 
National Telecommunications Cooperative Association. (**NTCA ?, >, however, estimates that in 2010, 252 
NTCA members offered MYPD service using legacy coaxial cable technology. This is down from 2007, 
when 276 provided the service. Cooperative arrangements that bundle Internet access and telephone 
services offered by NTCA members w ith the video services of DBS MVPDs have also declined from 106 
in 2007 to 66 in 2010. In contrast. MVPD service using Internet Protocol Television ("IPTV*) 
technology has grown from 61 rural telephone companies in 2007 to 159 in 2010. Rural Associations 
state that the ability to offer a quality MVPD service is viewed as a key driver of broadband deployment 
in rural areas/ 5 

35. Other MVPDs. We received few comments and there is little or no publically available 
data for home satellite dishes ('‘HSD'), open video systems ("OVS”), electric and gas utilities, wireless 
cable sy stems, PCO. CMRS and other wireless providers. With the exception of CMRS/* most of these 
other ty pes of MVPDs serve few subscribers and their subscriber base is declining. 67 Data for September 
2011. suggest that these other types of MVPDs collectively account for approximately 0.7 percent of all 
MVPD subscribers/ 54 PCO's accounts for the overwhelming bulk of the alternative MVPD subscribers, 
with approximately 650.000 subscribers.^' This represents a decline from 900.000 subscribers in 2006.° 
The HSD. or large dish, segment of the satellite industry is the original satellite-to-home serv ice offered 
to consumers. In the last report, wc estimated that there were approximately 110,000 HSD subscribers in 
June 2006. 71 Today, there are fewer entities offering HSD subscription service. In December 2010. 
National Programming Serv ice. LLC, a provider of HSD programming, announced that it would cease 
providing HSD programming at the end of 2010. A company called Skyvision currently appears to offer 
HSD service during limited hours of each day. ” However, according to SNL Kagan, there are currently 
no reported HSD subscribers. ^ 


Rural Associations 6 8 11 Comments at 2-3. M( A slates. "As video delivery moves to an IP format, video 
demand will spur broadband deployment and broadband availability will increase video demand. I he two are 
intrinsically linked." NTCA 5 19 2009 Comments at 2. 

’ Ji We do not discuss CMRS in this Report because all aspects of t'MRS and the larger mobile wireless industry are 
covered in the f ifteenth Mobile Wireless Report. Here we simply note that subscribers to a mobile wirele>s data 
plan may receive delivered video programming for viewing on some mobile wireless devices. 

SNL Kagan states, ‘Alternative multichannel providers, which include multichannel multipoint distribution 
service and wireless cable »erviees. count a negligible 0.7% of the total multichannel universe. The outlook for the 
segment calls for a steady and gradual decline in subscribers, which should reduce the number of customers relying 
on those services to about 300.000 by the end of 2021. " SM Kagan, Coble I I Investor: Deals A f inance . Sept. 
30. 2011. at 5. 

** l J. 

* g Id. at 2. 

70 13"' Report, 24 I CC Red at 609, * 140. 

71 Id. at 589. 9 94. We previously measured the number of I ISO subscribers in terms of the number of households 
subscribing to a programming service, although we recognized that some HSD households simply relied oil 
unscrambled programming that was available without a subscription to a program service. 

' Skyvision. http: wuw.skv v ision.com (visited Nov. 30. 201 I). 

7< SNL Kagan. Cable TV Investor: Deals A Finance . Sept. 30. 2011. at 2. 
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36. With respect to OVS, we recognized in the last report that new OVS activity has been 
limited. 74 Although some entities have subsequently filed for certifications to operate OVS systems, we 
suspect that most OVS subscribers are included in cable MVPD subscriber data and we have no way to 
count them separately. Although there may be some companies still offering wireless cable service, SNL 
Kagan data show that there are not any subscribers. 7 ' Because the alternative MVPDs account for such a 
small and shrinking share of the market for the delivery of video programming, and because data for these 
alternative MVPDs are not available, we focus our MVPD discussion on cable. DBS, and telephone 
MVPDs. 

37. Table 1 shows estimates of the number of homes passed by cable, DBS, and telephone 
MVPDs for year-end 2006. 2007. 2008, 2009, and 2010. Cable MVPDs have built out and to a large 
extent upgraded their systems. 70 In 2006, cable MVPD service was available to 121.6 million homes 
(96.0 percent of the 126.7 million U.S. homes). By 2010, cable MVPD service was available to 128.8 
million homes (98.5 percent out of 130.8 million U.S. homes). We assume that DBS MVPDs are 
available to all homes, but recognize that this slightly overstates the actual availability of DBS. 77 
Telephone MVPDs greatly expanded their reach between 2006 and 2010. In 2006, facilities-based 
telephone MVPD service was available to approximately six million homes (4.7 percent). By 2010, 
telephone MVPD service had become available to 42.9 million homes (32.8 percent). 


74 //' Report. 24 ICC Red al 607. « 135. 

5 Walch Communications is a wireless cable system that serves 10.000 homes in Northwest Ohio. See Watch 
Communications, http: w ww.watchtv.net 7t) about (visited Jan. 13.2012). See also W.A.T.C.II. I V 5 20 2009 
Comments: W'.A.T.C.H TV' 7/29/2009 C omments. See also SNL Kagan, Cable TV Investor: Deals Finance , 

Sept. 30, 2011. at 2: NCTA 5 20/2009 Comments at 8. 

76 The upgrading of cable systems often includes increasing bandwidth capacity to provide additional channels, 
more HD channels, and faster Internet service. In addition, in their upgrades, cable MVPDs have included the use of 
data over cable serv ice interface specifications ("DOCSIS"), which is a standard interface for cable modems that 
handle incoming and outgoing data signals between cable MVPDs and computers or television sets. See 
SearchNetworking. http:.•Vsearchnetvvorkiim.tcchlaraet.com definition.IX >CSIS (visited Feb. 24, 2012). 

7 We recognize that physical features (t-.g. tall buildings, cliffs, trees) can prevent some homes from receiving DBS 
signals. 
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Table 1: Homes Passed by MVPDs (in millions) 


Year 

2006 

2007 

2008 

2009 j 

2010 

Cable'' 5 1 

121.6 

123.9 

125.6 

127.1 

128.8 

Comcast 

47.4 

48.5 

50.6 

51.2 

51.9 

Time Warner 

26.1 

26.5 

26.8 

27.1 

27.5 

Cox 

9.3 

9.5 

9.7 

9.8 

9.9 

Charter 

11.8 

11.7 

11.9 

11.9 

11.8 

Cablevision 

4.6 

4.7 

4.7 

4.8 

5.5 

Bright House 

4.0 

4.1 

4.1 

4.2 

4.2 

Suddenlink 

2.8 

2.6 

2.6 

2.6 

2.7 

Mediacom 

2.8 

2.8 

2.8 

2.8 

2.8 

■ in ii'ii mi mu— i 

12.8 


12.3 

12.5 

12.5 

EZnSMHHHHi 

126.7 

128.6 

129.4 

130.6 

130.8 

DIRECTV 

126.7 

128.6 

129.4 

130.6 

130.8 

DISH Network 

126.7 

128.6 

129.4 

130.6 

130.8 


6.0 

17.3 

29.7 

38.2 

42.9 


ibhesqh 

8.0 

17.0 

22.8 

27.3 


6.0 

9.3 

12 7 

15.4 

15.6 


78 Cable homes passed excludes overlap from overbuilders (defined as companies that build additional cable systems 
“over” one that already exists and offer customers a competitive alternative). Data for cable and cable companies 
come from SNL Kagan. U S. Multichannel Industry Benchmarks. 

http://w\v\\.snl.com/interactivev'MultichannelIndustryBenchmarks.aspx (visited Dec. 16, 2011). 

70 We estimate cable homes passed by all other cable operators by subtracting the number of cable homes passed by 
the eight largest cable operators from total cable homes passed. 

80 For simplification, we assume that DBS is available to every housing unit. Hie number of housing units is from 
IJ.S. Census Bureau and SNL Kagan estimates. SNL Kagan. U S. Multichannel Industry Benchmarks , 

httn.'/'w wvy.snl.com interactivcx/ Multichannel Industry-Benchmarks.aspx (visited Dec. 16. 2011). A housing unit is a 
house, an apartmenL a mobile home or trailer, a group of rooms, or a single room that is occupied, or. if vacant, is 
intended for occupancy as separate living quarters. Both occupied and vacant housing units arc included in the 
housing unit inventory , except recreational vehicles, boats, vans, tents, railroad cars. etc. are included only if 
occupied as a usual place of residence. Vacant mobile homes are included if intended for occupancy on site. 

Vacant mobile homes on dealer sales lots, at the factory , or in storage yards are excluded from the housing unit 
inventory. 

81 For telephone, uc simply add the estimates for AT&T U-versc and Verizon FiOS. We do not have reliable 
estimates for the number of homes passed by other telephone companies offering their own facilities-bascd video 
services. 

K " AT&T. Inc.. 2006 Annual Report at 31; 200? Annual Report at 38; 2008 Annual Report at 35: 2009 Annual 
Report at 43: 2010 Annual Report at 42. 

At year-end 2006. AT&T was providing U-verse services, including U-vcrse TV (IPTV) video, in limited parts of 
11 markets. AT&T, 2006 Annual Report at 31. 

84 Veri/on Communication'.. 2006 Annual Report at 19; 2007 Annual Report at IX; 2008 Annual Report at 14: 2009 
Annual Report at 14; 2010 Annual Report at 15. 
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b. Horizontal Concentration 

38. High market concentration may suggest the potential for competitive concerns. 

However, an analysis of other factors, such as entry conditions and the degree of price and non-price 
rivalry', may suggest that even a highly concentrated market docs not raise competitive concerns. As 
noted above, the Commission does not collect data for cable, DBS, and telephone MVPDs on a uniform 
geographic basis and. therefore, cannot compare the availability of one ty pe of MVPD with another in a 
particular geographic area. 45 Instead, we estimate here the number of homes on a nationwide basis that 
have access to two, three, or four MVPDs. 

39. As a general rule, the geographic footprint of a cable MVPD rarely overlaps the 
geographic footprint of another cable MVPD. As such, cable MVPDs rarely compete with one another 
for the same video subscriber. The situation is similar for telephone MVPDs. The geographic footprint 
of one telephone MVPD rarely overlaps the geographic footprint of another telephone MVPD, so 
telephone MVPDs rarely compete with one another for the same video subscriber. In contrast, the 
geographic footprints of both DBS MVPDs are national and they almost always compete with one 
another for the same video subscriber. We also assume that a cable MVPD or a telephone MVPD almost 
always competes with both DBS MVPDs for the same subscriber. Finally, we assume that the two largest 
telephone MVPDs offer video service in geographic areas already served by incumbent cable companies 
and, therefore, almost always compete with a cable MVPD for the same subscriber. We have little data 
on additional telephone MVPDs and other types of MVPDs. and we have no means of determining the 
geographic footprints of these entities and, therefore, no means of determining whether they do or do not 
compete with incumbent cable systems. We do not include these other MVPDs in our estimates and 
recognize that their absence may marginally understate access to MVPDs. 80 

40. Using our assumptions and the data from Table 1 above, we estimate MVPD 
concentration nationwide specifically, the number of homes that have access to two. three, or four 
MVPDs. Our estimates are shown in Table 2. 

In 2006. 

o There were 126.7 million homes in the United States, 

o Approximately 5.1 million homes had access to the two DBS MVPDs only. 87 

c Approximately 115.6 million homes had access to three MVPDs only (/>.. a cable 

MVPD and two DBS MVPDs, but not a telephone MVPD). 88 
o Approximately 6.0 million homes had access to at least four MVPDs (/.*., a cable 

MVPD. two DBS MVPDs, and a telephone MVPD). 80 

In 2010. 

o There were 130.8 million homes in the United States, 

c Approximately 2.0 million homes had access to the two DBS MVPDs only. 


85 See supra. 24. 

For example, the presence of RCN (a cable overhuilder) in Montgomery County . Mary land, provides some 
households with access to five MVPDs. Montgomery County 7 8/11 Reply at 10. 

8 We assume that all homes have access to the DBS MVPDs. Our estimate is derived by subtracting the number of 
homes that have access to cable MVPDs from the number of homes that have access to the DBS MVPDs. 

88 We assume that homes that have access to a cable MVPD also have access to DBS MVPDs. 

We assume that homes that have access to one of the two largest telephone MVPDs also have access to a cable 
MVPD and the DBS MVPDs. 
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o Approximately 85.9 million homes had access to three MVPDs only ( i.e ., a cable MVPD 

and two DBS MVPDs, but not a telephone MVPD). 
o Approximately 42.9 million homes had access to at least four MVPDs (i.e., a cable 

MVPD, two DBS MVPDs, and a telephone MVPD). 

These estimates are only approximations due to the limits of available data, but they highlight the fact that 
w ith the entry of large telephone MVPDs into the market for video services, almost 43 million homes 
have access to four MVPDs. This entry represents a significant increase in competition in the market for 
the delivery of video programming. Specifically, between 2006 and 2010, we transitioned from a market 
structure where only 4.7 percent of homes had access to a fourth MVPD, to a market structure where one- 
third of U.S. homes have access to a fourth MVPD. 


Table 2: Access to Multiple MVPDs 



Homes 

2006 

Percent of 

Homes 2006 

Homes 

2010 

Percent of 
Homes 

2010 

Access to Two 
MVPDs Only 

5.1 million 

4.0% 

2.0 million 

hhi 

Access to Three 
MVPDs Only 

115.6 million 

91.2% 

85.9 million 

65.7% 

Access to at Least 
Four MVPDs 

6.0 million 

4.7% 

42.9 million 

32.8% 


41. Because we do not have geographic data for all MVPDs on any common geographic 
basis, we cannot calculate a Herfindahl-Hirschman Index ("HHP*), the traditional metric for measuring 
horizontal concentration. 90 We, however, can state with some degree of confidence that in geographic 


The HHI is calculated by summing the squares of the individual market shares of all the participants. For 
example, a market consisting of four firms with market shares of 30 percent, 30 percent, 20 percent and 20 percent 
has an I INI of 2600 (3CF + 3(H * 20 2 ■* 20- 2600). the Hill ranges from 10.000 (in the case of a pure monopoly) 

to a number approaching zero (in the case of an atomistic market). Lack of information about small firms is not 
critical to the calculation because such firms do noi affect the Hill significantly. See Ilori/ontal Merger Guidelines. 
ITS. Department of Justice and the Federal trade Commission, August 19. 2010, 
http://vvww.iuMice.aov ■ atr public /guide I ines 1inie-201O.pdf . at 18-19 (“Horizontal Merger Guidelines"). 

The Commission has applied an 11111 screen in its analysis of transactions involving MVPDs. See. eg.. EchoStar - 
DIRECTV lIDO. 17 FCC Red at 20614-16. ^ 133-39 (2002). See also Applications for C onsent to the Assignment 
and or Transfer of Control of Licenses Adelphia Communications Corporation, (and subsidiaries, dehtors-in- 
possessionj. Assignors, to Time Warner Cable Inc. (subsidiaries), Assignees; Adelphia Communications 
Corporation, (and subsidiaries, debtors-in-possession), Assignors and Transferors, to Comcast Corporation 
fsubsidiaries), Assignees and Transferees; Comcast Corporation. Transferor, to Time Warner Inc... Transferee: 

Time Warner Inc . Transferor, to Comcast Corporation. Transferee. MB Docket No. 05-192. Memorandum Opinion 
and Order. 21 FCC Red 8203. 8239-43. 75-83 (2006) {"2006 Adelphia. Comcast. Time Warner Cable Vt()&(/'). 

In addition, in past reports, we have estimated a national MVPD Hit! for purposes of analyzing concentration in the 
market for the purchase of video programming. See. eg., lf h Report. 24 FCC Red at 627-28. 179; id. at 689. 

Table B-4. In the market for the purchase of video programming, our economic concern was one of monopsony 
power where few or large buyers could drive down the prices received by the owners of video programming. In this 
Report, our focus is the market for the delivery of video programming and our economic concern is one of 
monopoly power where few sellers of MVPD video services could drive up the prices paid by subscribers. 
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areas where homes have access to four MVPDs. the HHI is over 2500.° 1 Likewise, in geographic areas 
where homes have access to three MVPDs, the HHI is over 3333, and in geographic areas where homes 
have access to two MVPDs, the HHI is over 5000. Although these HHI may appear high, the entry of 
DBS in the 1990s and the more recent entry' of telephone MVPDs have resulted in an ongoing reduction 
in MVPD market concentration. Stated differently, since the Commission's first report on the status of 
competition in the market for the delivery' of video programming in 1995, almost no subscriber has fewer 
MVPD choices and most subscribers have more MVPD choices. 

c. Vertical Integration 

42. Our examination of vertical integration in the MVPD industry' focuses on common 
ownership of entities that deliver video programming and entities that supply video programming. 
Vertical relationships may have beneficial effects, v or they may deter competitive entry in the video 
marketplace or limit the diversity of video programming. 0 ’ In 1992, Congress enacted various provisions 
related to vertical integration between cable operators and programming networks (e.g ., program access, 
channel occupancy limit). 04 In 1992, a large number of the most popular cable programming networks 
were owned by cable operators. Congress was concerned that cable operators had the ability and 
incentive to thwart the competitive development of additional programming networks by refusing to carry 
unaffiliated networks, by insisting on an ownership stake in return for carriage, or by w ithholding their 
most popular programming networks from competing MVPDs. 0 ' 

43. In the last report, for 2006, the Commission identified 565 satellite-delivered national 
programming networks and found that 84 were affiliated with at least one cable MVPD. 01 ' Five of the top 

seven cable operators.Comcast, Time Warner, Cox, Cablevision. and Advance/Newhouse held 

ownership interests in 84 satellite-delivered national programming networks, l ime Warner had 
ownership interests in 39 national networks. Cox had ownership interests in 26 national networks, 
Advance/Newhouse (ow ner of cable operator Bright House) had ownership interests in 24 national 


1 For a given number of firms, the value of the HHI increases as the inequality in subscriber shares increases. For 
example, if four firms are identified as participants in the relevant markets and each firm aeeounts for 25 percent of 
total sales, the value of HI II would be 2500 |(25) : x 4|. If there are still only four linns but the lop firm has a 40 
percent subscriber share while each of the remaining three firms has 20 percent, the value of HHI increases from 
2500 to 2800 |(40r + ((20) : x 3)|. 

Beneficial effects can include efficiencies in the production, distribution, and marketing of video programming, as 
well as the incentive to expand channel capacity and create new programming by lowering the risks associated with 
program production ventures. See. e g.. H R. Rr.P. No. 862. 102 nd Congress. 2d Sess. (1902). at 41-43. 

1 Possible detrimental effects can include unfair methods of competition, discriminatory conduct, and exclusive 
contracts that are the result of coercive activity. See Second Report , 11 FCC Red at 2135. f | 157: Implementation of 
Section / He) of the Cable t elevision C onsumer Protection and Competition Act of 1992 Vertical Ovinershtp Limits. 
MB Docket No. 92-264. 10 FCC Red 7364, 7365. •( 4 (1995). 

** See 47 U.S.C. §§ 533, 548. 

" 5 Sec 47 U.S.C $ 521(5). 

1 3" Report. 24 FCC Red at 624-30. c 184. Because of the difficulty we find in identifying all networks, we are 
not prov iding this information in our I4 lh Report. I lowever. we believe the number of networks is approximately 
800. See Revision of the Commission's Program Access Rides. Sews Corporation and 7 he DIRECTV Croup , Inc.. 
Transferors, and Liberty Media Corporation. Transferee, fur Authority to Transfer Control. Applications for 
Consent to the Assignment and or Transfer of Control of Licenses. Adelphia Communications Corporations (and 
Subsidiaries, debtor-in-possession). Assignors, to Time Warner ( 'able hie. fsubsidiaries). Assignees, et al. MB 
Docket Nos. 12-68. 07-18. and '>5-192. Notice of Proposed Rulemaking. 27 I CC Red 3413 (2012) rProgram 
Access \PR\C). 
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networks, Comcast had ownership interests in 18 national networks, and Cablevision had ownership 
interests in 26 national networks. " In addition, the report identified 23 national networks w ithout any 
ownership interest by a cable operator that were affiliated with a DBS provider ( e.g .. News Corp. and 
Dominion Video Satellite). 08 

44. Our rev iew of vertical integration in early 2012 identified 127 national netw orks (49 of 
these are HD networks) affiliated with the top five cable M VPDs. Comcast has ownership interests in 78 
national networks (30 are HD), Time Warner Cable has ownership interests in 12 national networks (four 
are HD), Cox has ownership interests in seven national networks (three are HD), Cablevision has 
ownership interests in five national networks (two are HD), and Bright House has ownership interests in 
25 national networks (10 are HD) 99 In addition, our most recent review identifies 54 national networks 
that are affiliated with a DBS MVPD (21 are HD). 1(Ki 

45. In addition to the creation of new networks between 2006 and 2010, especially HD 
networks, a couple of transactions had a significant impact on vertical integration. Between 2006 and 
2010, News Corporation sold its interests in DIRECTV 101 and Time Warner Inc. spun off Time Warner 
Cable. lu: Both of these transactions severed ties between a number of networks and MVPDs. 10, In 2011, 


97 13 th Report , 24 FCC Red at 630-31. * 186. 

hi. at 629-30, < 184. In addition, in 2006. another 24 national networks without any attributable cable ownership 
were affiliated with a company that had interests in a DBS provider (e g.. Liberty Media). On February 21. 2008, 
the Commission approv ed the transfer of license and authorization that resulted in Liberty Media Corporation 
(“Liberty’") acquiring a de facto controlling interest in DIRECTV. On November 19. 2009. Liberty, through a series 
of transactions, transferred its interest in DIRECTV, three RSNs and GSN to a wholly owned subsidiary called 
DIRECTV Group, Inc. We list these networks as affiliated with this media company since Liberty and DIRECTV 
share common ownership, officers, and directors. 

9 For a list of the national networks owned by each of the top five cable MVPDs. see Appendix B. Table B-l. 

100 For a list of the national networks owned by DBS MVPDs, see Appendix B. Table B-L Most of these networks 
we lisl as affiliated with Liberty Media. On February 21. 2008. the C ommission approved the transfer of license and 
authorization that resulted in Liberty Media Corporation ("Liberty'*) acquiring a de facto controlling interest in 
DIRECTV. On November 19. 2009. Liberty through a scries of transactions transferred its interest in DIRECTV, 
three RSNs and GSN to a wholly owned subsidiary called DIRECT V Group. Inc. 

101 See .Vevrs Corporation and The DirecTV Group. Inc.. Transferors, and Liberty Media Corporation. Transferee, 
for Authority to Transfer Control. MB Docket No. 07-18. Memorandum Opinion and Order. 23 FCC Red 3265 
(2008) (" Yevi's Corp-DirecTV Order"). 

l( " See Applications for Consent to Assignment and or Transfer of Control of Licenses, Time Hamer Inc., and its 
subsidiaries. Assignor Transferor, to Time Warner Cable Inc., and its subsidiaries. Assignee Transferee. MB 
Docket No. 08-120. WC Docket No. 08-157. Memorandum Opinion and Order. 24 FCC Red 879 (MB. WC 2009). 
See also Time Warner Inc., Time Warner and Time Warner Cable Agree to Separation (press release). May 21. 

2008: lime Warner Inc., Time Warner Inc. Distributes Time Warner Cable Shares to Its Stockholders of Record and 
Lffects One-for-Three Reverse Stock Split (press release). Mar. 27. 2009. 

,0 ’ The News Corp. sale of DIRECTV separated the following national networks from DIRECTV: Big Ten 
Network. IVIN HI). FOX Business Network, I OX Business Network I II), FOX College Sports. I OX C ollege 
Sports HI), FOX Deportes, FOX Movie Channel. FOX News C hannel. FOX News C hannel HI). FOX Soceer 
Channel. FOX Soccer Channel HD. FOX Soccer Plus, FOX Sports Net. FOX Sports Net HD. FUEL TV, FUEL TV 
III). FX Network. FX Network III), Nat Geo WILD, Nat Geo WILD III), National Geographic Channel. National 
Geographic Channel HD, SPEED Channel, SPEED HD. TV Guide Network. 

In addition, the News Corp. sale of DIRECTV separated the follow ing regional networks from DIRECTV: FOX 
Sports Arizona. FOX Sports Arizona HI). FOX Sports Carolinas. FOX Sports Carolinas III). FOX Sports Detroit. . 
(continued....) 
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however. Comcast consummated a joint venture with General Electric, which joined a number of 
networks with that MVPD. 104 These three transactions had a significant impact on vertical integration. 10 ' 
A summary of MVPD ownership of programming networks is included in Appendix B. Table B-l; 
Appendix C, Table C-l; and Appendix D at the end of this Report. 

d. Entry Conditions 

46. MVPD entry' decisions are determined primarily by entry conditions and expected 
profitability. 106 Entry conditions are important in understanding the degree to which incumbent firms 
may or may not possess market power. 107 Entry occurs in the context of underlying market and 
regulatory' conditions that directly influence the total number of firms that can compete successfully in a 
market. Such conditions are relevant for determining if. and when, actual entry will occur. Both market 
conditions and regulatory' conditions are important for facilitating competition in the marketplace. 


(Continued from prev ious page) - 

FOX Sports Detroit HD, FOX Sports Florida. FOX Sports Florida HD. FOX Sports Houston. FOX Sports Houston 
ill), FOX Sports Indiana. FOX Sports Indiana HD. FOX Sports Kansas City, FOX Sports Kansas City III). FOX 
Sports Midwest. FOX Sports Midwest HD, FOX Spoils North, FOX Sports North HD, FOX Sports Ohio. FOX 
Sports Ohio. HD. FOX Sports Oklahoma. FOX Sports Oklahoma HD. FOX Sports South. FOX Sports South III), 
FOX Sports Southwest, FOX Sports Southwest HD. FOX Sports Tennessee. FOX Sports Tennessee HD. FOX 
Sports West, FOX Sports West HD. FOX Sports Wisconsin, FOX Sports Wisconsin HD. Sun Sports, Sun Sports 
HD. 

Time Warner Cable's spinoff from Time Warner, Inc. separated the follow ing national networks from Time Warner 
Cable: $Max. 'it Max I ID, 5 Star Vtax. 5 Star Max HD. Aetion Max, Action Max I ID. Boomerang, Cartoon 
Network/Adult Swim, Adult Swim HD. Cincmax, Cinemax HD. CNN, CNN HD, CNN Airport. CNN Headline 
News. CNN International, HBO. HBO III), 1IB02, HB02HD. 11 BO Comedy. HBO comedy HD. 11 BO Family, 
HBO Family HD. FIBO Signature. HBO Signature HD. HBO Zone. HBO Zone HD. More Max. More Max HD. 
NBA. NBA HD. Outer Max. Outer Max HD. TBS. TBS HD. TMC. TMC HD. Thriller Max, Thriller Max HD, 

I N I . TNT HD. l ru TV. Tru TV HD. W MAX, WMAX HD. 

04 See Comcast- XBCl Order, supra . n. 6. Comcast's transaction w ith General Electric added the following cable 
programming networks to Comcast: A&E. A&E HD. Bravo. Bravo HD. Chiller. Chiller HD, CNBC. CNBC HD. 
CNBC World. CNBC World III). MSNBC. MSNBC III). MUN2. Oxygen, Oxygen HD. ShopNBC. Sleuth. SyFy. 
SyFy HD. The Weather Channel. The Weather Channel HD. Universal HD. Universal Sports. IJSA. and USA HD. 
Comcast-S B('IJ Order. 26 FCC Red at 4410-13. Appendix D. See also infra , Apprendix B. I able B-l. 

Fetter from Michael IF Hammer, Counsel for Comcast Corp.. to Marlene H. Dortch. Secretary. FCC (Feb. F 2011). 
Comcast Corp.. Comcast ami (JE to Create Leading Entertainment Company (press release). Dee. 3. 2009; Comcast 
Corp.. Comcast andGE Complete Transaction to Form XBCUniversal. I l.C {press release), Jan. 29. 201 F 

105 We recognize that there were other transactions that involved MVPDs buy ing, selling, or creating networks 
during the period. Collectively, however, these other transactions did not have a substantive impact on vertical 
integration, relative to the three "big" transactions. 

106 High economic profits encourage entry to the market, low economic profits discourage entry, and prolonged 
negative economic profits induce exit from the market. See Hal R. Varian. Intermediate Microeconomics: A 
MODERN Approach 394-95. 503 (W. W Norton and Company) (1999) (" Intermediate Microeconomics”): Dennis 
W. Carlton & Jeffrey M. Perloff, Modern Industrial Organization 61 76 (Addison, Wesley. I.ongman. Inc.) (4 ,h 
ed. 2005). 

!u Market power for a seller is the ability profitably to maintain prices above competitive levels for a significant 
period of time. Sellers w ith market power also may lessen competition on dimensions other than price, such as 
product quality, serv ice, or innovation. For a discussion of market power, see Horizontal Merger Guidelines , supra , 
n. 90. 
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Because the Commission oversees the regulatory conditions potentially affecting entry, we discuss these 
first. 108 We then discuss some of the market ('‘non-regulatory”) conditions potentially affecting entry. 

(i) Regulations Influencing Entry 

47. Franchising and Licensing. MVPDs must obtain the proper regulatory' authority before 
providing video services. Section 621 (a)( l) of the Act gives local governments the authority to control 
the entry of cable operators into their respective markets through franchise agreements, but prevents them 
from granting an exclusive franchise or unreasonably refusing to award competitive franchises. 109 Each 
state determines which political jurisdiction (e g., state, county, city, or town) has the authority to grant 
local franchises for cable service. In 2007 though, the Commission released a Report and Order adopting 
rules under its Section 62 l(a)( 1) authority to eliminate the unreasonable entry barriers for competitive 
franchises imposed by local franchising authorities ("LPAs’') and to encourage the investment in 
broadband facilities. 110 In addition, as we previously reported, 20 states have enacted video franchising 
laws revoking the ability of local governments to grant franchises. 1 1 Instead, these states have allowed 
cable operators and other MVPDs to receive statewide franchises in an effort to streamline the delivery' of 
video services. 112 In addition to franchise agreements, cable operators may need licenses or 
authorizations from the Commission to deliver their programming to consumers. 13 


108 The regulatory process, itself, may hinder entry if the process is characterized by unnecessary delay. One 
example of a regulatory delay would be the time a cable franchising authority may take to make a decision regarding 
an application. Economists argue that some operating licenses and other legal restrictions that serve to limit access • 
to the market are barriers to entry, i.e. . they create positive economic profits for incumbents that arc not bid away by 
new entry. See Jean Iirole, THr I hi.orv op Industrial Organization 305 (MIT Press) (19X8). See also 
Intermediate Microeconomics at 395. 

W 'A1 U.S.C. §§ 522(10). 541(a)(1). 

Ilu See Implementation of Section 621(a)(1) of the Cable Communications Policy .let of 19S4 as amended by the 
Cable Television Consumer Protection and Contention let of 1992, MB Docket No. 05-311. Report and Order and 
Further Notice of Proposed Rulemaking. 22 FCC Red 5101 (2007). affJ sub nom. Alliance for Community Media v. 
FCC, 529 F.3d 763 (6th Cir. 2008). See also Implementation of Section 621(a)! 1) of the Cable Communications 
Polity Act of 1984 as amended by the C able Television Consumer Protection and Competition Act of 1992, MB 
Docket No. 05-311, Second Report and Order. 22 I CC Red 19633 (2007). 

111 .See Charles B. Goldfarb. Cong. Research Serv.. Public. Educational, and Governmental (PEG) Access C able 
T elevision Channels: Issues for Congress 2 (Oct. 7. 2011) {"PEG CKS Report"). See also 12 th Report . 24 FCC’ Red 
at 660. *• 249, n.837. The states that have adopted statewide video franchise are: California. Connecticut. Florida. 
Georgia. Illinois. Indiana, Iowa. Kansas. Louisiana, Michigan. Missouri. Nevada, New Jersey. North Carolina. Ohio. 
South Carolina. Tennessee, Texas, Virginia, and Wisconsin. See PEG CRS Report at 2, n.10. The United States 
Court of Appeals for the Fifth Circuit recently concluded that the provisions in Texas's video franchising law 
barring the state’s incumbent cable operators from obtaining a state franchise until the expiration of their municipal 
licenses violated the First Amendment. See Time Wcu tter Cable. Inc. v. Paul Hudson, 667 F.3d 630 (5th Cir. 2012). 

11_ .See PEG CRS Report at 2. 

m For example, many cable operators hold licenses under Part 78 of the Commission s rules for CARS stations, 
which enable them to distribute programming to microwave hubs where it is impossible and too expensive to run 
cables and cover live events. .See Amendment of Part 101 of the Commission’s Rules to Facilitate the Use of 
Microwave for Wireless Backhaul and Other Uses and to Provide Additional Flexibility' to Broadcast Auxiliary 
Service and Operational Fixed Microwave Licenses, WT Docket No. 10-153. Report and Order. Further Notice of 
Proposed Rulemaking, and Memorandum Opinion and Order, 26 FCC Red 11614. 11620. % 10 (2011). See also 
Revisions to Broadcast Auxiliary Sendee Rules in Parr ~4 and Conforming Technical Rules for Broadcast Auxiliary 
Service, Cable television Re lav Service and Fixed Services in Parts 74. 78 and JO l of the Commissions Rules . T l 
Docket No. 01 -75. Report and Order. 17 I CC Red 22979. 22980. n. 1 (2002). 
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48. Satellite carriers must obtain Commission authorizations to operate their satellites and 
earth stations prior to offering video services. 114 Similarly, LECs prov iding video services through the 
OVS framework must secure certification from the Commission prior to initiating service. 115 Wireless 
cable systems and other wireless providers using spectrum to transmit video programming must comply 
with the Commission's spectrum licensing policies, as well as the appropriate interference and technical 
rules. 110 The Commission also maintains the authority to review any business arrangements involving the 
transfer and control of its licenses or authorizations. 117 

49. Effective Competition. Under Section 623(a) of the Act, cable operators subject to effective 
competition in the communities they serve are exempt from regulation of their basic cable service. 11 * 

LFAs therefore are permitted to regulate cable operators' basic cable service rates unless the Commission 
has granted a petition for effective competition." 9 A cable operator is subject to effective competition in 
a local community' when one of four tests are met: (I) fewer than 30 percent of the households subscribe 
to the operator*s cable programming service; (2) the operator and at least one other MVPD provide 
comparable services to at least 50 percent of the households in the community and at least 15 percent of 
households subscribe to service of MVPDs other than the largest one; (3) a municipality offers MVPD 
serv ice to at least 50 percent of households; or (4) an LEC or its affiliate, or an entity using the facilities 
of an LHC or its affiliate, offers MVPD serv ice by means other than DBS serv ice in an area that an 
unaffiliated cable operator also serves. 120 

50. Program Access. Without access to video program content, new entrants cannot 
successfully enter into the marketplace. Sections 628(b), 628(c)( I), and 628(d) grant the Commission 
broad authority' to prevent cable operators from engaging in unfair acts that have the purpose or effect of 
significantly hindering or preventing an MVPD from providing satellite-delivered programming to 
consumers. 121 Section 628(c)(2) of the Act ensures that competitive MVPDs obtain access to satellite 
programming affiliated with a cable operator. 22 Specifically, the Commission’s program access rules 
prevent a cable operator with an attributable interest in a satellite-delivered programming vendor from 
improperly influencing the vendor in the sale or deliven- of its programming to a competing MVPD. In 
addition, a cable-affiliated satellite-programming vendor may not discriminate in the price, terms, and 
conditions of sale for its programming among competing MVPDs. Cable operators also are generally 


m 47C.F.R. 825.102(a). 

1,5 47 U.S.C. 8 573(a)( I): 47 C.F.R. § 76.1502. It is left w the discretion of the LFA whether to require an OVS 
operator to negotiate a franchise for the serv ice area or to impose no franchise obligation on the OVS operator. See 
City of Dallas Texas v ICC, 165 1.3d 341 (5 ,h C'ir. 1999). 

1:6 .See IS* Mobile IVireles* Report. 26 FCC Red at 9714. « 57. 

117 47 U.S.C. 8 310(d). 

" s 47 C.S.C. 8 543(a)(2). 

11 ’ 47 U.S.C. 8 543(a)(2)(A): 47 C.F.R. 88 76.905(a). 76.907. LFAs. (hough, must obtain certification front the 
Commission prior to regulating the basic service tier. 47 U.S.C. 8 543(a)(3)-(4): 47 C.F.R. 8 76.910. The basic 
level of cable service the Act requires for cable operators subject to rate regulation includes at a minimum: (I) all 
commercial and noncommercial local broadcast stations entitled to carriage under the Act’s must-carry provisions: 
(2) any public, educational, and governmental access channels the LEA requires: and (3) any other local broadcast 
station provided to any subscriber. 47 U.S.C. § 543(b)(7)(A). 

1:0 47 C.F.R. 8 76.905(b). 

121 47 U.S.C. 8 548(b). (cidMd). 

122 47 U.S.C. 8 548(0(2). 
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prohibited from entering into exclusive programming agreements with cable-affiliated satellite¬ 
programming vendors. MVPDs may allege violations of the program access rules by initiating an 
adjudicatory proceeding with the Commission through the filing of a program access complaint. 1 " 3 

51. In 2007, the Commission released a Report and Order extending the prohibition on 
exclusive contracts between cable operators and cable-affiliated satellite-programming vendors until 
October 5, 2012. i:4 The 2007 Program Access Order also modified the program access complaint 
procedures and included a Notice of Proposed Rulemaking. 1 "' Among other revisions, the current 
program access rules provide for party-to-party discovery and permit the parties in a program access 
dispute to engage in voluntary arbitration during the pendency of the complaint.' 26 

52. Pursuant to Section 628(b). in 2010, the Commission adopted rules preventing cable 
operators from engaging in unfair acts w ith respect to affiliated programming that is terrestrially 
delivered. 127 The United States Court of Appeals for the District of Columbia ( 4 *D.C. Circuit”) later 
upheld substantially all of this order. 1214 In 2011. the Commission found that MSG and Cablevision 
violated both Section 628(b) and the Commission's rules when they denied AT&T and Verizon access to 
the terrestrially delivered HD version of the MSG and MSG+ networks. 12 ^ According to some 
commenters, access to programming remains a concern in the MVPD marketplace and is a key driver in 


I2 '47 C.F.R. $§ 76.1001-04. 

u4 See Review of the Commission's Progrant Access Rules and Examination of Programming Tying Arrangements. 
MB Docket No. 07-29, MB Docket No. 07-198. Report and Order and Notice of Proposed Rulemaking. 22 FCC Red 
17791, 17792-93. r I (2007) {"2007 Program Access Order"), tiff 'd sub nom Cablevision Sys. Carp, v ECC. 597 
F.3d 1306 (D.C. Cir. 2010). In March 2012. the Commission adopted a Notice of Proposed Rulemaking seeking 
comment on proposed revisions to both its exclusive contracts prohibition for satellite-delivered, cable-affiliated 
programming and its program access rules in order to better remedy alleged rule violations, including possible 
discriminator) volume discounts and uniform price increases. See Program Access SPRSl. 27 FCC Red at 3414-15, 
« 1. 

,:s See 200? Program Access Order. 22 FCC Red at 17793-^4. " 1-2. 

1:6 47 C.F.R. § 76.l003(iMj>. See also 2007 Program Access Order. 22 FCC Red at 17847-5*4. " 83-113. The 
program access rules also allow a complainant seeking renew al of an existing program contract to request that the 
terms and conditions of its existing contract remain in place pending resolution of the complaint. 47 C.F.R. 

§ 76.1003(1). 

1-7 See Review of the Commission s Program Access Rules and Examination of Programming Tying Arrangements. 
MB Docket No. 07-198, First Report and Order, 25 FCC Red 746, 792-93. c *j 69-70 (2010) ("2010 Program Access 
Order"), tiff 'd in part and vacated in part sub nom Cablevision Systems Carp, el al. v. ECC. 649 F.3d 695 (D.C. 

Cir. 2011). 

1-8 See id. at 699. The court vacated one part of the 2010 Program Access Order - the Commission's decision to 
treat certain acts involving terrestrially delivered, cablc-affiliatcd programming as categorically "unfair/' See id. at 
719-23. Despite this holding, the court did not prevent the Commission from addressing on a case-by-case basis 
whether certain acts are "unfair." See id. at 723. 

1 See Verizon Tel Cos el al.. Order. 26 FCC Red 13145 (MB 2011) (concluding that w ithholding the MSG HD and 
MSG+ HD Regional Sports Networks from Veri/on is an "unfair act** that has the "elfecf of "significantly 
hindering" Veri/on from providing satellite cable programming and satellite broadcast programming to subscribers 
and consumers in New York and Buffalo), tiff 'd \ enzon Tel. Cos. el al. Memorandum Opinion and Order. 26 FCC 
Red 15849(2011 ), apfteaf pending sub nom. Cablevision Sys. Corp. et al. v. ECC. No. 11-4780 (2d Cir.). See also 
AT&T Sews. Inc. et al.. Order. 26 FCC Red 13206 (MB 2011) (reaching the same conclusion with respect to AT&T in 
the State of Connecticut), affd AT&T Servs. Inc. et al.. Memorandum Opinion and Order. 26 ICC Red 15871 (2011). 
appeal pending sub nom. Cablevision Sy.v Corp et al v. FCC, No. 11-4780 (2d Cir.). 
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creating a competitive environment. 1 Other commenters maintain, however, that the competitiveness of 
the MVPD marketplace has removed the need for program access regulations. 1 ” 

53. Program Carriage. MVPDs must be able to reach carriage agreements with video 
programming vendors in order to provide a competitive video service product. As a means to foster 
competition. Congress adopted Section 616 of the Act. which required the Commission to establish rules 
governing the program carriage agreements and related practices between cable operators or other 
MVPDs and video programming vendors. IJ “ The Commission's rules prohibit cable operators or other 
MVPDs from requiring a financial interest in a video programming vendor or obtaining exclusive rights 
to programming as conditions for carriage.’ 13 MVPDs also are prevented from discriminating against 
video programming vendors on the basis of affiliation in the selection, terms, or conditions of carriage to 
the extent the effect of such conduct is to unreasonably restrain the ability of an unaffiliated video 
programming vendor to compete fairly. 134 An aggrieved MVPD or video programming vendor may file a 
complaint for alleged violations. 115 

54. The Commission in 2011 released a Second Report and Order clarify ing the program 
carriage complaint process. In particular, this order codified the requirements for establishing a prima 
facie program carriage violation; established deadlines for action by the Media Bureau and 
Administrative Law Judges in response to a complaint; extended the deadline for a defendant to respond 
to a complaint; and implemented procedures for the Media Bureau to consider requests seeking a 
temporary standstill of an existing programming contract pending the resolution of a complaint. 136 The 
Commission also issued a Notice of Proposed Rulemaking seeking comment on further revisions to the 
procedural and substantive program carriage rules in order to assist the resolution of carriage disputes.” 7 


See. e.g. AT&T 7/8/11 Reply at 1-2; DIRECTV 7/8/11 Reply at 2-3: AT&T 6/8/11 Comments at 7; Verizon 
6/8/11 Comments at 16; Consumer Union 7/29/09 Comments at 3-4: AT&T 6/20 09 Reply at 2-4: DIRECTV 
5/20/09 Comments at 17. Small and rural MVPDs also indicate that they face difficulties in obtaining access to 
video content under competitive prices and terms. These concerns are raised in Section IV of this Report. 

m See. e.g.. NC I A 6 8 11 Comments at 16-17: Comcast 6/8/1 I Comments al 36-39. 

1 ’’ 47 U.S.C. § 536. C ongress enacted Section 616 after finding that some cable operators were requiring non- 
al filiated programmers to gram them exclusive rights 1o programming or provide them with a financial interest in it 
as a condition for carriage. See 13 ,h Report. 24 FCC Red at 639. c 202. 

‘ ’ 47 C.F.R. $ 76.130l(aMb>. 

" J 47 C.F.R. §76.1301(c). 

1-5 47 C.F.R. § 76.1302(a). In October 2011. the Game Show Network ("GSN") filed a program carriage complaint 
against Cahlevision alleging that the cable operator violated the anti-discrimination provision of the program 
carriage rules when it repositioned GSN from an expanded basic tier to a sports tier. GSN argues that this move 
separates it from its primarily female audience and is advantageous for WE tv and Wedding Central, two networks 
affiliated with Cahlevision. See Game Show Network. EEC v. Cahlevision Systems Corp.. Program Carriage 
Complaint. CSR-8529-P (filed Oct. 12. 2011). The Media Bureau issued a Hearing Designation Order for the 
complaint in May 2012. See (tame Show Mchvork. LLCv. Cahlevision Systems Corp., MB Docket No. 12-122. 
Hearing Designation Order and Notice of Opportunity for Heal ing for Forfeiture. 27 FCC Red 5113 (MB 2012). 

130 See Revision of the Commission's Program Carriage Rules: Leased Commercial Access: Development of 
Competition and Diversity/ in Video Programming Distribution and Carriage. MB Docket No. 11-131, MB Docket 
No. 07-42. Second Report and Order and Notice of Proposed Rulemaking. 26 FCC Red 11494. 11495-%. 11500-01. 
,€ 2. 8 (2011) ("2011 Program Carriage Order and \PR\0. This order is currently on appeal in the Second 
Circuit. See Time Warner Cable Inc. v FCC. No. 11-4138 (2d Cir.). 

07 See 2011 Program Carnage Ur,hr anJSPRM. 26 FCC Red at 11446-97, 11521-22. 5! r 3. 37. 
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55. Several commenters indicate that independent programmers have difficulty obtaining 
carriage on video distribution systems at reasonable terms because of increasing vertical integration in the 
video market. 138 Commenters suggest this increasing vertical integration has forced out independent 
programmers, especially those programmers who are minority-owned or offer minority-targeted 
programming, because vertically integrated MVPDs want to promote their own programming in order to 
increase revenues. 1 These commenters encourage the Commission to continue to reform the program 
carriage complaint process to create a ‘level playing field/’ 140 Some MVPDs, on the other hand, allege 
that the Commission’s program carriage provisions no longer serve a useful purpose. They contend that 
only a small number of channels on a cable operator’s channel lineup are owned by that operator or any 
other cable operator. In addition, these MVPDs argue that non-affiliation is no longer the reason why 
independent programmers are not gaining carriage on their respective systems. Instead, the more likely 
reason is that the non-affiHated network is perceived by the M VPD to add little value or diversity.* 41 

56. Retransmission Consent and Must Cany. The ability of an MVPD to offer its subscribers 
local broadcast programming affects its entry into the video services marketplace. 142 In 1992. Congress 
enacted Sections 325, 614. and 615 of the Act to facilitate cable operators* carriage of local broadcast 
television stations 144 and subsequently adopted a similar carriage regime for DBS providers in I999. l<u 
Pursuant to Section 325 of the Act. MVPDs may not retransmit a local broadcaster's signal without their 
express permission. 14:4 Cable operators are required to carry local television stations in every market they 
serve. DBS operators need not carry' any local television signals, but where a DBS operator chooses to 
carry such stations, it must carry all stations in that market (“cany one, carry' air *).' 46 Under this regime, 
broadcasters maintain control over their signals and commercial broadcasters may request compensation 
from MVPDs for the carriage of their signals. 147 

57. In local television markets, as defined by The Nielsen Company's ('‘Nielsen’s’*) designated 
market areas (“DMAs 1 *), 148 commercial television stations must elect every three years between the right 


138 See Free Press 8/28/09 Reply at 9-10; Writlen l.x Parte Submission of Wealth IV (filed July 23, 2009) at I 
("WealthTV 7/23/09 K\ Parte**); MDNet 6/20/09 Repl> al 1-2. 

, v> See Free Press 8 28 09 Reply at 9-10: WcalthTV 7/23 09 Ex Parte at 4-6. 

140 See Consumers Union 7/29/09 Comments at 5: WcalthTV 7 23 09 Ex Parte at 1-4. 

141 See NCTA 6/8/11 Comments at 17-18. 

i4 ' For a complete description of the retransmission consent and must-carr\ provisions, see In-State Broadcast 
Programming: Report to Congress Pursuant to Section 304 of the Satellite Television Extension and Localism Act of 
2010. MB Docket No. 10-238, Report. 26 FCC Red 11919 (MB 2011) ( STELA Report"): Retransmission Consent 
and Exclusivity Rules: Report to Congress Pursuant to Section 20H of the Satellite Home View er Extension ami 
Re authorization Act of 2(t04 , MB Docket No. 05-28 (Sepl. 8. 2005). 

http://lirminfoss.fcc.uov/cdoes public attachnutch DOC-2(>Q936A 1 .doe {"SHI ERA Report"). 

I4J 47 U.S.C. $$ 325<b». 534. 535. 

,44 I he Satellite Home Viewer Improvement Act of 1999. Pub. I.. No. 106-113. 113 Slat. 1501. 1501A-526 to 
1501A-545 (1999) (“SI IVI A"). 

'■* 5 47 U.S.C. § 325(b). 

146 47 C.F.R. § 338<a)( I); 47 C.F.R. $ 76.66. 

147 See STELA Report. 26 FCC Red at 11922-23. * 7. 

144 A DMA is a Nielsen-defined television market consisting of a unique group of counties. The 1 i.S. is divided into 
210 DMA markets. Nielsen identities television markets by placing each U.S. county (except for certain counties in 
Alaska) in a market based on measured viewing patterns and by MVPD distribution. Typically, each U.S. county is 
(continued....) 
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to grant retransmission consent or the right to mandatory carriage.If a station elects retransmission 
consent, the broadcaster and an MVPD negotiate a carriage agreement, which may include monetary or 
other ty pes of compensation in return for the right to carry the broadcast signal. 150 Where a station elects 
must carry, it is generally entitled to carriage but it is prohibited from receiving compensation. 151 
Qualified local noncommercial educational ("NCE”) stations have a right to mandatory' carriage within 
the same must-carry market, but do not have retransmission consent rights. 152 Cable operators also are 
permitted to negotiate for retransmission consent with any other broadcast station they seek to carry 
irrespective of the station’s television market. 15 * 

58. In recent years, some MVPDs’ and broadcasters’ negotiations have resulted in public 
retransmission consent disputes, leading a coalition of MVPDs and consumer groups to file a rulemaking 
petition with the Commission in 2010. 154 The petitioners argue that the Commission’s retransmission 
consent regulations are outdated and harmful to consumers. 1 ' 5 The Commission issued a Notice of 
Proposed Rulemaking in 2011 seeking comment on several proposed revisions to its retransmission 
consent regime. 1,0 Among other things, the Commission sought comment on modify ing the good faith 
negotiation standards to include additional negotiation violations, revising the "‘totality of the 
circumstances” standard used to determine whether actions in the negotiation process are undertaken in 
good faith, and altering the consumer notice requirements for retransmission consent disputes. 1 ' 7 

59. Several commenters indicate that securing access to local and network broadcast 
programming is a critical component of a competitive MVPD market. 1 ' 8 In particular, some commenters 
argue that the current retransmission consent regime provides each network-affiliated station with a 
monopoly over network programming within its local market. 150 This market power, commenters claim, 
allows broadcasters to exact substantial retransmission consent fees and to w ithhold such programming 

(Continued from previous page) - 

assigned to only one market according to the market whose stations receive the preponderance of the audience in 
that county . Yet in a few cases where a county is large and viewing patterns differ significantly between parts of the 
county, a portion of the county is assigned to one television market and another portion of the county is assigned to 
another market. Several counties in Alaska, however, arc not assigned to any DMA. See STELA Report. 26 FCC 
Red at 11921. * 5 & n. 10. 

"" 47 I'.S.C. § 325(b)(3)(B): 47 C.F.R. §§ 76.56(b). 76.64. 

I5n 47 ti.S.C. } 325(b)(3)(C): 47 C.F.R. § 76.64. See also STELA Report. 26 FCC Red al I 1923. * 8. 

,M 47 C.F.R. if 76.60. 

I5 ‘ 47 C.S.C. $ 325(b)(2)(A). 

47 C.S.C. § 325(h); 47 C.F.R. $ 76.64. These carriage arrangements might he limited though by other 
contractual restrictions, such as network affiliation arrangements. See STELA Report , 26 FCC Red at 11923. n. 22. 

14 See Amendment of the Commission \s Rules Related to Retransmission Consent . MB Docket No. 10-71. Notice of 
Proposed Rulemaking. 26 FCC Red 2718. 2725-27. ,r 13-16 (2011) ("Retransmission Consent .XERXC). 

155 See id. al 2725. r 13. 

m See id. at 2719. 5 I. 

157 See id at 2729-38. ft 20-37. 

1 ' s See DISH Network 6 8 11 Comments at 8: AT&T 6 8/11 Comments 8-9: DIRECTV 6 8 T 1 Comments at 25-26; 
RCN 8 28 09 Reply at 6-7; DIRECTV 5/20/09 Comments at 17-18. Small and rural carriers also raised 
retransmission consent concerns, which we address in Section IV 7 . 

1 See DIRECTV 6/8/11 Comments at 26; DISH Network 6/8/11 Comments at 8-9; New Jersey 7/8/11 Reply at 9; 
DIRECTV 5/20/09 Comments at 18. 


8636 




Federal Communications Commission 


FCC 12-81 


when their terms and conditions are not met. 160 Consequently, they welcome the Commission’s review of 
its retransmission consent regime and encourage the Commission to reform its regulatory framework for 
retransmission consent. 161 

60. NAB and broadcast station licensees urge the Commission to refrain from adopting 
substantial changes to the existing retransmission consent rules, 162 or repealing any broadcasting-related 
exclusivity rules. uo They argue that retransmission consent fees are necessary to help broadcasters 
sustain their ability to offer programming, particularly news that is relevant to their communities. 164 
Furthermore, they state that historically broadcasters have not received cash compensation for their 
signals, 165 and even the fees paid by MVPDs today are significantly lower than the fees paid to cable 
networks with comparable or lower ratings. 160 NAB states that retransmission consent fees represent only 
a small fraction of MVPD programming costs. 1 ' 7 

61 . Exclusivity Rules. MVPDs carry local broadcast stations pursuant to the Commission’s 
rules protecting a broadcast station’s exclusive distribution rights in its respective market. 168 With respect 
to cable operators, the Commission’s network non-duplication rules allow a local broadcast station to 
request that the duplicated programming be blacked out when carried on another station imported by the 


160 See DISH Network 6/8/11 Comments at 8-9: AI & 1 6/8/11 Comments 8-9; 1)1 RFC IV 6/8/11 Comments at 26- 
27; Veri/.on 6/8/11 Comments at 18: RCN 8/28 09 Reply at 7: D1RKCTV 5/20 09 Comments at 18-19. 

!61 See DIRECTV' 6 8/11 Comments at 27; DISH Network 6811 Comments at 9: Verizon 6/8/11 Comments at 18- 
20: AT&T 6/8/11 Comments at 8. 

Ibx See NAB 6/8/11 Comments at 17-18: NAB 7/8/11 Reply. Attachment A at iii (resubmitting its comments filed in 
MB Docket No. 10-71). See also. e g.. CBS Television Network Affiliates Association Comments. MB Docket No. 
10-71 (filed May 27. 2011) ("CBS Affiliates 10-71 Comments ’): Sinclair Broadcast Group. Inc. Comments. MB 
Docket No. 10-71 (filed May 27. 2011) ("Sinclair 10-71 Comments *): BeloCorp. Comments. MB Docket No. 10- 
71 (filed May 27. 2011) (“Belo 10-71 Comments’’). 

161 See NAB 7/8/11 Reply, Attachment B at 53-61; CBS Affiliates 10-71 Comments at 2-3: Gilmore Comments. MB 
Docket No. 10-71 (filed May 27. 2011) at 16: Joint Comments of Barrington Broadcasting Group. EEC, Bonten 
Media Group. LLC. Dispatch Broadcast Group. Gannett Co.. Inc.. Newport Television. LLC, Post-Newsweek 
Stations. Inc., and Ray com Media. Inc.. MB Docket No. 10-71 (filed May 27. 2011) at 3-4; Belo 10-71 Comments at 
2. 29-30. 

164 See. e.g.. NAB 7/8/11 Reply, Attachment A at 7-10: CBS Affiliates 10-71 Comments at 1: CBS Corporation 
Comments. MB Docket 10-71 at 11 (filed May 27, 2011) ("CBS Corp. 10-71 Comments' ): Sinclair 10-71 
Comments at 14: Belo 10-7! Comments at 6. 

,6 * See. e g.. NAB 7/8/1 1 Reply, Attachment B at 16-17; Joint Comments of Gilmore Broadcasting Corp.. Landmark 
Television. LLC, and Roekfieet Broadcasting, Inc., MB Docket No. 10-71 (filed May 27, 2011) at 6: CBS Affiliates 
10-71 Comments at 15; Nexslar Broadcasting. Inc. Comments. MB Docket No. 10-71 (filed May 27, 2011) at 4: The 
Walt Disney Company Comments. MB Docket No. 10-71 (filed May 27, 2011) at 8-9: Allhritton Communications 
Corporation Comments, MB Docket No. 10-71 (filed May 27, 2011) at 2. 

160 See NAB 7/8/11 Reply, Attachment A at 15-18: Sinclair 10-71 Comments at 11 (citing Dr. Michael G. Baumann. 
Proposal for Reform oj (he Retransmission Consent Good Faith Bargaining Rules: /In Economic Analysis : 
Economists Incorporated. May 27. 2011. at 7. attached as Exhibit l to the Sinclair Comments): CBS Affiliates 10-71 
Comments at 14. 

K ' 7 See NAB 7/8/11 Reply, Attachment B at 2. 

loK See generally Sffl'ERA Report, supra, n. 142. for a more detailed description of these rules. 
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system into the local station’s zone of protection. 16 " Similarly, the Commission’s syndicated exclusivity 
rules allow a broadcaster to assert its right to black out syndicated programming for which it holds 
exclusive rights when carried by a cable operator within its zone of protection. 170 The Commission’s 
sports blackout rule protects a sports team’s or sports league’s distribution rights to a live sporting event 
occurring in a local market. The rule prevents a cable operator from providing the live sporting event on 
a distant signal to a market where the game is blacked out on the local broadcast station. 171 As mandated 
by Congress, the Commission’s network non-duplication and syndicated exclusivity rules and the sports 
blackout rule apply to satellite carriers. 172 The Commission has sought comment on the elimination of the 
network non-duplication and syndicated exclusivity rules as they apply to cable 175 and on a Petition for 
Rulemaking requesting the Commission to eliminate the sports blackout rule. 174 

62. Ownership Limits. Section 613(0 of the Act requires the Commission to establish 
reasonable limits on the number of subscribers a cable operator may serve nationwide (‘‘horizontal*’ limit) 
and the number of channels a cable operator may dedicate to its affiliated programming networks 
(“vertical” limit). 175 Although the Commission adopted rules placing limitations on the horizontal and 
vertical ow nership of cable operators, 17 "' these rules were struck down by the D C. Circuit. 177 

63. Public Interest Programming. Pursuant to Sections 611 and 621 of the Communications 
Act, local franchising authorities may require cable operators to dedicate a portion of their channel 
capacity and provide financial support to public, educational, and governmental (“PEG’*) channels. ,7 * 


,f * 47 C.F.R. § 76.92. For purposes of this rule, a broadcast station's zone of protection is 35 miles (or 55 miles in 
smaller markets). 47 C.F.R. § 73.685(m). 

170 47 C.F.R. $ 76.101. l or purposes of this rule, a broadcast station has a 35-mile geographic /one of protection. 

47 C.F.R. $ 73.685(m). 

171 47 C.F.R. §76.111. 

172 47 U.S.C. § 339(b): 47 C.F.R. $$ 76.122-23. 76.127. In 1999. Congress directed the Commission to extend the 
network non-duplication and syndicated exclusivity rules to satellite carriers, but only with respect to the 
retransmission of nationally distributed superstations. It also required the Commission to extend the sports blackout 
rules to the carriage of nationally distributed superstations and network stations. See SHVIA. P.L. No. 106-113, 113 
Stat. 1501A-534.*" 

1 7 See Retransmission Consent XPRM, 26 FCC Red at 2740-43.42-45. 

174 See Commission Seeks Comment on Petition for Rulemaking Seeking Elimination of the Sports Blackout Rule , 

M13 Docket No. 12-3, Public Notice. 27 FCC Red 260 (MB 2012). 

173 47 U.S.C. § 533(1). 

1 '* See Implementation of Sections 11 ami 13 of the Cable Television Consumer Protection and Competition Act of 
1992 Horizontal and V ertical Ownership Limits , MM Docket No. 92-264, Second Report and Order, 8 FCC Red 
8565. 8567, «,«? 3-4 (1993). See also 47 C.F.R. $$ 76.503(a). 76.504<a)-(b). 

1 See Time H amer Entm t Co. v. FCC. 240 F.3d 1126. 1136. 1139 (D.C. Cir. 2001). In 2008. the Commission 
once again adopted a horizontal limit preventing an individual cable operator from serving more than 30 percent of 
MVPD subscribers nationwide, using more recent empirical data to reach the result. See The Commission's Cable 
Horizontal and Vertical Ownership I imits. MM Docket No. 92-264. Fourth Report and Order and Further Notice of 
Proposed Rulemaking. 2.3 FCC Red 2134, 2135. * 1 (2008). 1 he Commission also sought additional comment on its 
vertical ownership limit. See id. at 2187-96. ^ 125-45. Despite the inclusion of more recent data, the D.C. Circuit 
struck down the revised horizontal ownership limit in 2(K)9 for being arbitrary and capricious. See Comcast Corp . v. 
FCC, 579 F.3d 1. 10 (D.C. Cir. 2009). 

1 8 47 U.S.C. §§ 531(aHh). 541(a)(4)(B). Comcast is subject to heightened PEG requirements after its merger with 
NBC1 i In the Comcast-SBClOrder, the Commission reaffirmed the importance of PKG programming and 
(continued....) 


8638 




Federal Communications Commission 


FCC 12-81 


The statute further requires cable operators to carry any PEG channels on their basic service tier. 170 In 
spite of these statutory requirements, some state video franchising laws have removed or reduced the PEG 
requirements provided in local franchising agreements, which has led to a reduction in PEG funding and 
support. 180 

64. Commenters express concern with the state of public interest programming. They 
indicate that PEG channels have suffered in recent years due to state franchising laws, anti-competitive 
conduct by cable and wireless companies, and the Commission's recent changes to its franchising rules. 1X1 
Montgomery County. Mary land ("Montgomery County”) contends that cable operators have not used 
advances in technology and service delivery- to benefit PEG programming and that the required number of 
PEG channels has not kept pace w ith the increase in channel capacity on cable systems. 182 

65. The Alliance for Community Media (‘‘ACM”) submits a study with its comments finding 
that, among other things, PEG Access Centers in at least 100 communities have closed since 2005. IS3 In 
addition, the study indicates that new state franchising laws and/or decisions by local governments are the 
primary reasons for reductions in funding and in-kind resources for PEG Access Centers.' 84 Based on the 
study, ACM argues that PEG channels will disappear w ithout increased regulatory support. IS5 

66. Some commenters therefore encourage the Commission to issue a declaratory ruling 
concerning the Cable Act’s carriage rules for PEG channels.'** In 2009, the Commission received two 
petitions seeking a declaratory ruling clarifying the statutory rules and responsibilities of MVPDs with 
respect to the carriage of PEG channels. These petitions argue that AT&T's delivery of PEG 
programming on its U-verse system violates the Act. In particular, the petitioners’ claim that AT&T’s 
placement of PEG programming on a singular channel in its U-verse system is a violation of the Act 


(Continued from previous page) - 

imposed requirements on Comcast to protect the public interest as well as preserve diversity and localism in the 
video services marketplace. See Comcast-SBCl Order. 26 FCC Red at 4326. * 213. The conditions prohibit 
Comcast from migrating PEG channels to a digital tier until all channels are converted to a digital format. They 
require carriage of all PEG channels on Comcast’s digital starter tier. Comcast may not change the method by 
which it delivers PEG channels if the change would result in the material degradation of signal quality or impair 
viewer reception of PEG channels. See id. at 4326-27. 4376-77. • 214 & App. A, § XIV. Comcast further agreed to 
develop a platform for hosting PEG content On Demand and On Demand Online within three years ot closing the 
transaction. See id. at 4327. 4376-77. ^215 & App. A. § XIV. 

17<i 47 I'.S.C. § 543(b)(7KA)(ii): 47 C.K.R. $ 76.‘X)l(a>. 

.Vet m, CRS Report at 2-3. 

181 See ACM 6/8/1 1 Comments at 3; Anne Arundel 6/8/11 Comments at 12: Ohio Community Board 6/8 11 
Comments at 2: Marin 6/8/11 Comments at 2: Oxnard F'lementary 6 8/11 Comments at 2-3: Oxnard College 6 8 11 
Comments at 1-2. 

1 JjP 

" See Montgomery County 7/8/11 Reply at 33; Montgomery County 5'20 09 Comments at 24. 

183 See Analysis of Recent PEG lece.'S Center Closures . Eitndiny Cutbacks and Related Threats at 2, submitted with 
ACM 6/8 11 Comments. 

184 See id. 

iS5 See ACM 6 8 11 Comments at 3. 

I8ft See Anne Arundel 6/8 11 Comments at 12-13: New Orleans 5 20 09 Comments at 16-17. 
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because it results in inferior PEG channel accessibility, functionality, and signal quality in comparison to 
other basic and non-basic channels on AT&T's U-verse system. 187 

67. In response, AT&T encourages the Commission not to establish federal requirements for 
PEG programming. It argues that the Act provides the Commission with narrow authority with respect to 
PEG programming. AT&T also asserts that the Act does not require the provision of PEG programming, 
but simply permits franchising authorities to require cable operators to set aside capacity for PEG 
programming. 188 

68. With regard to DBS MVPD carriage of public interest programming, in 1992. Congress 
established a public interest programming requirement that requires DBS operators to dedicate between 
four and seven percent of their capacity to public interest programming. 189 Under the Commission's 
rules, DBS operators must reserve four percent of their channel capacity for qualified programmers 
providing “noncommercial programming of an educational or informational nature/' 1 ** DISH Network 
reports providing 24 channels of public interest programming.’ 01 DIRECTV carries several channels of 
public interest programming. 142 

69. Leased Access. Section 612 of the Communications Act requires cable operators to 
designate a portion of their channel capacity for commercial use by unaffiliated parties. 193 The 
requirement is intended to provide competition and diversity in the delivery of video programming. 194 


18/ See Petition for Declaratory Haling that A IS f"s Method of Delivering Public . Educational and Government 
Access Channels over its U-verse System is Contrary to the Communications Act of 1934. as amended, and 
Applicable Commission Rules. MB Docket No. 09-13. Petition of ACM el at. (filed Jan. 30, 2009); Petition Jar 
Declaratory Ruling on Requirements for a basic Service Tier and for PEG Channel Capacity Under Sections 
543(bl(7). 531(a) and the Commission 's Ancillary Jurisdiction Under Title /. MB Docket No. 09-13. Petition of the 
City of Lansing. VII (filed Jan. 27. 2009). See also Entities / He Petitions for Declaratory' Ruling Regarding Public. 
Educational, and Governmental Programming ; MB Docket 09-13. Public Notice. 24 FCC Red 1340 (MB 2009). 
These petitions remain pending before the C ommission. 

See AT&T 6.20/11 Reply a! 9-10. 

| yO 

47 U.S.C. $ 335(b)(1)(A). Qualified DBS providers may alter dedicated capacity to between 3.5 and 7 percent if 
they provide state public affairs networks to their subscribers in at least 15 states. 47 U.S.C. § 335(b)( I )(B). 

1 * 47 C.F.R. $ 25.701(0. In order to qualify, programmers need to be: (I) organized for a noncommercial, 
nonprofit purpose: (2) a national educational programming supplier: and (3) responsible for 50 percent of the direct 
costs the DBS provider occurs in making the programming available. See id. See also 13 th Report . 24 FCC Red at 
652. * 231. 

DISH Network carries the following public interest programming channels: 3ABN. Almavision. Baby First, 
Brigham Young University. C-SPAN. Christian Television Network. Classic Arts Showcase. EWTN. Free Speech 
I V. Ill I N. Impact Network, Kids & Teens Television. KBS World. Link Media Inc.. NASA Channel. Pentagon 
Channel. Trinity Broadcasting Network, and V-ME. See DISH Network 7/29/09 Comments at 4. n. 3. DISH 
Network provided updated information to Media Bureau staff on Feb. 27, 2012. 

‘ ' Among others, D1RHCI V offers the follow ing channels: World Harvest Television. C-SPAN 1 and 2. Day star, 
trinity Broadcasting Network, the WORD Network. BYU TV. I.INK TV, NASA TV. TCT. Once Mexico. TW I N. 
HITN. NRB. MHz. V-Mc. CTN. Gem Net. Hope Channel. JLTV. Enlace, Golden Eagle Broadcasting. Free Speech 
I V. GOD IV. and numerous local PBS channels. See DIRECTV 6 8/11 C omments at 13. 

I *47 U.S.C. § 542(h). 

47 U.S.C. $ 532(a). 
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The Commission regulates the prices, terms, and conditions tor access to these channels and reviews 
petitions for renef from aggrieved parties. ^ 

“0. Section 6i 2 a!>o prov ides that (1) "at such time as cable s\ stems u ith 36 or more 
activated channels are available to ”0 percent of households within the United States'* and (2) ~are 
subscribed to by "0 percent of the households to which such systems are available, the Commission may 
promulgate any additional rules necessary to provide diversity of information sources." In previous 
reports, the Commission examined whether the *‘70-70 benchmark" had been met. ' While the 
Commission did find in the 13 Report that the first prong of the benchmark had been met. based on the 
data collected for that report, the Commission held it was less clear whether the second prong had been 
met. ** Thus, the Commission, at that time, required cable operators to submit data to determine whether 
the 70-70 benchmark had been met " In particular, the Commission stated that it would require each 
cable operator to submit certain information for each cable system on a zip code basis for 2006 and 
2007 /'* J To implement this new data collection requirement, the Media Bureau sought comment on a 
proposed new form.' Although the Commission did initiate the Office of Management and Budget 
COMB") approval process for that form, it did not ultimately submit the matter to OMB.' ‘ We now 
find, using data that is currently available to us, that incumbent cable systems* penetration (that is. the 
percentage of homes parsed that subscribe to cable) is declining. Specifically the 2010 data from the 
Annual Report of Cable Television Systems (F : CC Form 325) indicate that incumbent cable s>stems pass 
well over 70 percent of households. The FCC Form 325 data, however, also indicate that only 45.3 
percent of households passed by incumbent cable sy stems subscribe to these s> stems, compared to 56.3 
percent reported in the //* Report Thus, we conclude that because the available data indicate that the 
second prong of the 70-70 benchmark is not met. it is not necessary to impose a new data collection 


47 C F.R. $$ 76.9 7 0-7X. In 20OX. the Commission released a Report and Order modifying the leased access 
rules. .See Leased Commercial Access. MB Docket No. 07-42. Report and Order and Further Notice of Proposed 
Rulemaking. 23 I CC Red 2909 (2»X)8j. I he Report and Order was staved bv the l .S. Court of Appeals for the 
Sixth ( ircuit. See Order. I rated Church of Christ Office of Communications. Inc v. h( 'C. No. 08-3245 (6th Cir. 
200X>. Tlie Report and Order included rule changes requiring approval b> the Office of Management and Budget 
which was denied on July 9. 2o08. No further action has been taken bv the Commission to date and the rule changes 
remain in a bey ance. 

'^47 U.S C. $ 532(g). I his provision was added to the Communications Act b> the Cable Communications Policy 
Act of 19X4. Pub I. No 98-549. 9X Slat. 2779 (19X4). 

See. ex. If Report. 24 FCC Red at 557-61. 33-43; if Report. 21 FCC Red at 2512-15. 31-36. 

* See if Report. 24 KC Red 559-60. ” 40-41. 

'"“See id at 560-61. '43. 

Specifically. the if Report identified the foliowing information: 11) the total number of homes the cable 
operator currently passes; (2> the total number of homes the cable operator currently passes with 36 or more 
activated channels; (3) the toial number ol actual subscribers, including all subscribers in NIDUs: and (4) the total 
number of subscribers with 36 or more activated channels. See 13** Report. 24 FCC Red at 560-61. c 43. 

V|| 

See Media bureau Seeks Comment on a ('able Subscnhership Sursev for the Collection of Information Pursuant 
to Section 612(g) of the Communications Act, MB Docket No. 07-269. Public Notice. 24 FCC Red 217 (MB 2009). 

“ “ See FCC. Sol ice oj Public Information Collection's / Being Reviewed by the Federal Communications 
Commission. Comments Requested. 74 Fed. Reg. 4437 (2009). Before formally submitting an information 
collection to (3MB tor approval, the Commission is required to seek comments on its proposal under the Paperwork 
Reduction Ac! of 1995. P L. 104-13 (44 U S C. 3506(c)(4)). 

* 01 See also infra. r 142 A Tabic 6 (showing a similar decline based on SNL Kagan data). 
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requirement on all cable operators regarding this subject. Accordingly, we will not require cable 
operators to provide the data requested in the / 3 >h Report or pursue approval of this proposed reporting 
requirement. 204 

71. Access to Multiple Dwelling Units. At one lime, competitive MVPDs faced difficulty 
obtaining access to multiple dwelling units ('MDUs'’) due to long-term exclusive contracts between 
building owners and incumbent providers. 205 The Commission addressed this concern in 2007 by 
adopting rules to prevent the use of exclusive contracts for the provision of video services to MDUs and 
other centrally managed residential real estate developments. 00 In particular, the Commission prohibited 
the enforcement of existing exclusiv ity clauses and the execution of new ones by cable operators, 
common carriers, and OVSs/ 07 The Commission found that exclusivity' clauses were a barrier to both 
new entrv into the MV PD marketplace and to broadband deployment, as well as an unfair act under 
Section 628(b). 208 

72. Inside Wiring. Pursuant to Section 624(i) of the Act, the Commission promulgated rules 
providing subscribers w ith the opportunity to purchase the w iring inside their homes after the termination 
of cable service and before the removal of such wiring/ 00 The Commission later adopted rules which (1) 
provided for the sale, or transfer, of “home run” w iring in an MDU by an incumbent provider w ho is 
ceasing provision of service: (2) gave competitive MVPDs access to molding in an MDU that contains 
wiring of an incumbent provider for installation of the competitive MVPD's inside wiring; and (3) gave 
subscribers access to existing inside w iring prior to the termination of service in order to avoid 
interruptions in service. 210 In 2007, the Commission issued a Report and Order and a Declaratory Ruling 


This decision does not affect the data collection requirements of FCC f orm 325. to which cable operators remain 
subject. 

See. e g.. 13'" Report. 24 FCC Red ai 660-62, «ff 250-54: 12'" Report. 21 FCC Red at 2597, 207-08. These 

long-term exclusive contracts were especially harmful to competition given that 30 pereent of Amerieans lived in 
MDUs in 2007. with that figure predicted to increase over time. See Exclusive Service Contracts for Provision of 
Valeo Services in Multiple Dwelling Units and Other Real Estate Developments , MB Docket No. 07-51, Report and 
Order and Further Notice of Proposed Rulemaking. 22 FCC Red 20235. 20235-36. 5 1 (2007) (*\1 1DU Order and 
FSPRM). ajfdsuh nom. Sat 7 Cable A Television Ass h v FCC. 567 F.3d 659 (2009). 

** See MDU Order and FSPRM. 22 FCC Red at 20235-36. 20238, Iff 1-2, 7. See also 47 C.F.R. § 76,2000. In 
2010. the Commission released a Second Report and Order building on its MDU Order and FSPRM. See Exclusive 
Service Contracts for Provision of Video Services in Multiple Dwelling Units and Other Real Estate Developments. 
MB Docket No. 07-51. Second Report and Order. 25 FCC Red 2460 (2010). In this Second Report and Order, the 
Commission determined that MVPDs are permitted to use bulk billing arrangements - those arrangements in which 
one MV PD offers video service to every resident of an MVPD at a substantial discount than what each individual 
resident would pay if he or she contracted w ith the MVPD individually. See id. at 2463-71. M ! I0-2X. In addition, 
the C ommission determined that MVPDs are allowed to enter exclusive marketing agreements with MDU owners. 
See id. at 2471-73. M 29-37. 

:o7 See MM Order and FSPRM. 22 FCC Red at 20251, « 30. 

See id. at 20248-49. r< 26-27. The pending Further Notice of Proposed Rulemaking seeks comment on 
extending the MDU exclusivity ban to DBS providers, private cable operators, and other MVPDs not subject to 
Section 628. See id. at 20264, 61-62. 

J9 47 IJ.S.C. $ 544(i): 47 C.F.R. 76.801-02. See also Implementation of the Cable Television Consumer 
Protection and Competition Act of 19V2: Cable Home Wiring. VIV1 Docket No. 92-260. Report and Order. 8 FCC 
Red 1435(1993). 

,r 47 C.F.R. $$ 76.804-06. See aha Telecommunications Services Inside Wiring: Implementation of the Cable 
Television Consumer Protection and Competition Act of 1992: ( able Home Wiring: CS Docket No. 95-184: MM 
(continued....) 
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that classified inside wiring behind sheet rock as physically inaccessible given the significant cost and 
physical damage to accessing wiring behind sheet rock, thereby facilitating the transfer of the ownership 
of that wiring w hen an incumbent provider is ceasing service. 211 

73. Over-the-Air Reception Devices. Pursuant to the Act the Commission has adopted a rule 
preempting restrictions that impair viewers from receiving video services using over-the-air reception 
devices f OTARD’ ). 212 The rule applies to direct broadcast satellite antennas that are one meter or less in 
diameter, or any size in Alaska; antennas that are one meter or less in diameter or diagonal measurement 
and are designed to receive or transmit either video programming services through multipoint distribution 
services, including multichannel multipoint distribution services, instructional television fixed services, 
and local multipoint distribution services, or fixed wireless signals other than via satellite; and antennas 
designed to receive television broadcast signals. ’ 3 For the rule to apply, the antenna must be installed 
* % on property within the exclusive use or control of the antenna user where the user has a direct or indirect 
ownership or leasehold interest in the property/' 214 The rule prohibits restrictions impairing the 
installation, maintenance, or use of antennas to receive video programming on property within the 
exclusive control of the antenna user. 215 The rule bars restrictions that: (1) unreasonably delay or prevent 
installation, maintenance, or use; (2) unreasonably increase the cost of installation, maintenance, or use; 
and (3) preclude reception or transmission of an acceptable quality signal. 210 DBS operators maintain that 
continued enforcement of this rule is critical to ensuring their competitiveness in the video market. 2 ' 7 

(ii) Market Conditions Influencing Entry 

74. In addition to regulatory conditions, a number of market conditions may also influence if, 

and when, entry occurs. Economies of scale, capital requirements, and the reaction of competitors to new 
entrants all affect a firm's ability to enter into a market. Economies of scale appear to produce cost 
advantages, especially with respect to the cost of acquiring programming and consumer premise 
equipment, 218 and thus may play a major role in profitability and the willingness to enter the MVPD 
(Continued from previous page) - 

Docket No. 92-260. Report and Order and Second Further Notice of Proposed Rulemaking. 13 FCC Red 3659 
(1997). ”Homc run” wiring is the w iring w hich runs from just outside an MDU resident's unit back to that point 
where the provider's wiring becomes devoted to that resident. 47 C.F.R. § 76.800(d). 

_n See Telecommunications Services Inside f Tiring Customer Premises bxfuipment; Implementation of the Cable 
Television Consumer Protection and Competition Act of 1992: Cable Home Hiring: Clarification of the 
Commission s Rules and Policies Regarding Unbundled Access to Incumbent Local Exchange Carriers' Inside 0 ire 
Subloop , CS Docket No. 95-184, MM Docket No. 92-260. WC Docket No. 01-338, Report and Order and 
Declaratory Ruling. 22 FCC Red 10640. 10646-61. ^ 12-47 (2007). ajfdsub nom. Xai 7 Cable £ Television Ass n 
v. FCC. No. 07-1356. 2008 Wl. 480X911 (D C. Cir. Oct. 23. 2008). 

212 47 U.S.C. § 303 note. See also Telecommunications Act of 1996, Pub. I.. No. 104-04. § 207, 110 Stal. 56. 114 
(1996) r 1996 Act”). 

213 47 C.F.R. § l.4000<a)(l)(i)-<iii). 

2,1 47 C.P.R. I) 1.4000(;il( I). 

4-15 Id. t he antenna user must ha\e a direct or indirect ownership interest, or leasehold interest, in the property. Id. 
:i ' 47 C.F.R. § 1.4000(a)(3). 

:n See DISH Network 6/20/09 Reply at 9-IO: DIRFXIV 5/20/09 Comments at 23-24. DIRFXTV and DISH 
Network have petitioned the Commission for a declaratory ruling on the legitimacy of a Philadelphia ordinance 
restricting the placement of satellite dishes. See Media Bureau Seeks Comment on Petition for Declarator}’ Ruling 
That An Ordinance of the City of Philadelphia. Pennsylvania is Preempted By l he Commission's (h'cr-The-Air 
Reception Device Rule. CSR-8541-O. Public Notice. 26 FCC Red 16074 (MB 2011). 

_18 For a discussion of market-based conditions that influence entry , see Porter, supra, n. 19. at 7-17. 
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industry'. Capital requirements, especially large fixed costs, and first-mover advantages, may also 
influence if and when M VPD entry takes place. The expected reaction from existing competitors, 
especially in terms of price competition, also influences entry." 19 Each of these elements is discussed in 
turn below. 

75. Economies of Scale. The term ‘'economies of scale” refers to the situation where there is 
a decline in unit costs as the total number of units per period increases. Economies of scale may deter 
entry if new M VPDs must enter the market at a large scale in order to obtain cost advantages similar to 
incumbent MVPDs. 220 Statements from MVPDs suggest that scale economics affect the cost of acquiring 
programming and consumer premise equipment, such as set-top boxes. In their reports to shareholders, 
some MVPDs emphasize the value of scale economies. For example. Comcast stressed the importance of 
achieving scale in both content and distribution in its transaction with NBC-Universal/' 21 When 
discussing the rising cost of video programming, DIRECTV explained that the company would manage 
increasing costs of programming by continuing to use its considerable scale to leverage fair deals for 
programming at the negotiating table." 2 On the other hand, the American Cable Association (“ACA”) 
calls attention to the higher prices paid for video programming by small cable operators that lack scale 
economies." 1 

76. Capital Recpiirements. The need to invest large financial resources in order to compete 
may also influence MVPD entry, especially in a mature market where most customers wanting MVPD 
service already subscribe to an MVPD. Large fixed costs and an entrant’s recognition that most of its 
subscribers would need to switch from an incumbent MVPDs may delay the entrance of a new MVPD. 

For example, Verizon explained that it expected to invest $23 billion from 2004 to 2010 deploying its 
FiOS network. 224 

77. h irst Mover Advantages. First mover advantages may represent another condition 
influencing entry. 225 Years of advertising and customer relationships may provide incumbents with a 
degree of brand identification and customer loyalty. 22 * Entrants must often spend heavily to win 
customers from incumbents, which often involves start-up losses and takes an extended period of time. 2z 
Given the maturity of the MVPD market, new MVPDs recognize that they must win customers from 
incumbents. 228 If it costs more to get a subscriber to switch than it costs the incumbent to get the 
customer initially, this constitutes a first-mover advantage that deters entry'. 


2,0 hi at 17-23. 

220 Id. at 7-9. 

Comcast. 20in Annual Review . Letter to Shareholders at I. 

""" DIRECTV. 2010 Annual Report. Message to Shareholders. 

22y AC A 7 29/09 Comments at 2. 11-12. 

Veri/on 5/2U/2IKW Comments at 6. 

For a discussion of first-mover advantages, see David Montgomery & Marvin Lichcrman. First-Mover 
Aihrantage. y. Strategic MANAOHMhN i Journal. Summer 1988. at 41-58. 

2-6 Porter at 9. 

227 Id. 

2^8 

DISH Network says that “as the pay- I V industry matures, we and our competitors increasingly must seek to 
attract a greater proportion of new subscribers from each other's existing subscriber bases rather than from first-time 
purchasers of pay-TV services." DISH Network 2010 Form 10-K at 42. 
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78. Reaction from Existing Competitors. A potential entrant’s expectations regarding the 

reaction from incumbent MVPDs may influence entry. For instance, the possibility of‘‘predatory 
pricing,'’ where an incumbent lowers price in an effort to discourage entry or drive an entrant from the 
market before it can establish itself, may inhibit market entry ." 9 Statements from analysts in the MVPD 
industry suggest, however, that incumbents and entrants prefer to avoid price wars and compete on other 
features of the MVPD service. 230 


e. Recent Entry' 

79. There are different types of entry in the MVPD market and each has a potentially 
different impact on competition in market for the delivery' of video programming. Meaningful entry that 
substantially increases competition requires bringing new capacity, upgraded capacity, or efficiencies into 
the market with a desire to gain market share. 211 The deploy ment of video delivery systems by new 
MVPDs has had the most impact on competition in the MVPD market. The deployment of new video 
delivery systems by AT&T U-verse and Verizon FiOS are recent examples of this type of entry. Another 
type of entry* involves the acquisition of an existing video delivery system followed by investment to 
upgrade the system. Although this type of entry does not, by itself, increase the number of competitors, 
investments to upgrade an existing video system contributes to a strengthening of competition by adding 
capacity' and changing the technology' to provide more channels and advanced video services, such as 
digital television, HD, VOD, and DVR. The acquisition of Adelphia by Comcast and Time Warner Cable 
in 2005 is an example of this ty pe of entry . -32 Entry that involves buy ing an existing video sy stem but not 
investing in new capacity 7 or changing the way the company operates will have the least impact on 
competition. This ty pe of entry does not increase the number of competitors or otherwise strengthen 
competition. The various types of entry highlight the view that it is investment in new capacity, 
upgrading existing capacity, or elevating efficiency that provides meaningful entry. 


For a discussion of predatory pricing, see. Patrick Holton, Joseph F. Hrodley & Michael 11. Riordan. Predatory 
Pricing: Strategic Theory and Legal Policy . 88 Geo. LJ. 2239 (2000), 

Inin:/7wwwO.esh.cohinihia.edu facultypboltun PPl S.BBRPrincetonPP.ndf (visited Jan. 17, 2012). 

" 30 See. eg.. David Roisen. Investor Concerns of Pay-TV Price Wars are (h'erhlown. Say Analysts. SNL Kagan. 

Oct. 16. 2008. http: wvvw snl.com intcractivcx ailiclc.asn\ > id^8538777&KPLT^6 (visited Jan. 17, 2012). In the 
article, Sanford C. Bernstein analy st Craig Moffett said, “I’ve been hearing about the probability of price wars in 
this sector forever and ever and ever,'* and Insight Research Corp. analyst and president Bob Rosenberg, said “Price 
wars arc always possible, but it s not clear what the precipitating event would be ...“. Mr. Rosenberg expressed his 
belief that price is unlikely to become the main point of contention among pay-TV competitors anytime soon. See 
also. John Eggcrton. Whitacre Sees So Tideo Price War. BROADCASTING & CABLE. June 2. 2006. 
hUP: ? Vw ww.broadcaMingcable.com.---‘article 104399- Whit acre Sees No Video Price War phn (visited Jan. 17. 

2012). In the article. AT&T Chairman Edward Whitacre tried to assure W all Street that “the entry of telcos into the 
video space would not lead to price cuts in video service.’* Mr. W hitacrc said “I don't think therc‘s going to be a 
price war. 1 think it's going to be a war of value and of services.” 

Porter at 7. 

23 ‘ Comcast and Time W amcr Cable claimed that they would upgrade Adclphia's systems to enable the delivery of 
new or improved advanced services and to speed and expand the rollout of advanced services that already have been 
introduced. 2006 Adelphia. Comcast, Time Warner Cable M()&(), 21 FCC Red at 8310-16. 246-262. 

Adclphia’s cable systems arc being upgraded but the process has taken longer than Comcast executives hoped, 
according to Marc Goodman, a C omcast spokesman. See Jon Chesto. Comcast's Adelphia Conversion is Taking 
Longer than Expected to Complete. TllE PATRIOT LEDGER. Sept. 4. 2010. 

hup: V'blocs.w ickcdlocal.com. massmarkcls 2010 00 04 /comcasis-adelphia-convcrsion-is-iakinc-lonccr-ihan- 
cxpectcd-to-comnlcie ^axzz 1 nc2cil MN (\ isited Feb. 27, 2012). 
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80. Since the last report, the deployment of MV PD systems by AT&T and Verizon had the 
most significant impact on competition in the MVPD market. 2 ' 3 This type of entry , how ever, is rare when 
compared to the number of transactions involving the buying and selling of existing MVPD sy stems. 
Although most transactions do not change the number of competitors, some have resulted in MVPD 
system upgrades. In addition, a number of acquisitions stem from cable MVPD efforts to shed 
geographically disparate systems and grow regional clusters of systems. 234 

81. Cable MVPD Transactions. In previous reports, we have provided information regarding 
cable transactions." 15 Although the buying and selling of MVPD properties does not necessarily affect 
competition, transactions provide useful information regarding the value of different MVPD properties. 
According to SNL Kagan, cable mergers and acquisitions reveal that the marketplace places a premium 
on larger-sized cable systems, on systems with dense footprints, systems that have been upgraded, and 
systems w ith a high penetration of Internet access services. 216 

82. In 2006, cable merger and acquisition activity w as the slowest since 1990. The cable 
sy stems sold in 2006 involved approximately 500.000 subscribers and the total value of the transactions 
was $1 .6 billion - only five percent of the 2005 total. 23 ' Most of the transactions in 2006 involved small 
rural cable systems." 38 These systems sold at prices that reflected 9.3 times cash flow and the average 
value per subscriber was S2.794. 23 " 

83. The cable systems sold in 2010 involved approximately almost 1.6 million subscribers 
and the total value of the transactions was $5.4 billion." 40 Merger and acquisitions among smaller rural 
cable systems continued to make up the ma jority of the transactions in 2010. 241 Almost two-thirds of 
these transactions involved cable systems with fewer than 5.000 subscribers and these systems sold at an 
average price of $1,762 per subscriber, which was down from 2006 but up from the 2009 low of $635. 242 
Transactions involving cable systems with 5,000 to 10.000 subscribers sold at an average price of $2,538 
per subscriber, transactions involving systems with 50,000 to 100,000 subscribers sold at an average price 
of $3,068 per subscriber, and transactions involving sy stems with 100,000 to 500,000 subscribers sold at 
an average price of $3,904 per subscriber. 


' ){ SNL Kagan. Cable TV Investor: Deals f inance. Oct. 3 I. 201 I, al 7-8. 

" M SNL Kagan. Broadband Cable f inancial Databook , 2011 Ldilion at 91. 

235 See, e g . it Report. 24 LCC Red at 565-66, «! 49 & Table 6. 

" ’ 6 l or example, SNL Kagan data show that, over the 10-year period from 2000 to 2010. cable transactions for 
systems with fewer than 100.000 subscribers sold for prices that reflect 8.9 to 9.9 times cash llow while cable- 
transactions for systems larger than 100.000 subscribers sold for prices that reflect 12.6 to 15 times cash flow. 
Similarly, the average value per subscriber for systems with fewer than 100.000 subscribers ranged from $1,700 to 
$2,800 while the average value per subscriber for systems with between 100,000 and 500.000 subscribers averaged 
$3,842 and the average value per subscriber for systems with over 500.000 averaged S4.2I4. SNL Kagan. 
Broadband Cable Financial Databook. 2011 Ldilion, al 91. 

" 7 SNL Kagan. Broadband Cable Financial Databook, 2007 Edition, at 150. 

id. 

2 "’u. 

' 4 " SNL Kagan. Broadband Cable Financial Databook. 2011 Edition, at 91. 

:JI id 
2,2 id 
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84. SNL Kagan explains that there has been a steady increase in cable system values as cable 
MVPDs have transitioned from video services to a combination of video, Internet, and telephone services, 
which provide a diversified revenue stream and higher revenue per subscriber. 243 Other SNL Kagan data, 
however, show that the average price per subscriber in all cable MV PD mergers and acquisitions has been 
erratic. 244 One explanation for the variance in the average price per subscriber is that the metric is 
sensitive to the inclusion or the absence of mergers and acquisitions of large cable systems. Stated 
differently, in years where no large cable systems are traded, the average price per subscriber reflects the 
value of smaller cable systems. And in years w here large cable systems are traded, the average price per 
subscriber reflects the value of large systems. In short, the buying and selling of large cable systems in 
any given year heavily influences the average price per subscriber and, as noted above, large cable 

sy stems trade at a premium, relative to small cable systems. 

3. MVPD Conduct 

85. In addition to industry structure, a second key element of our analysis of MVPD 
competition is an examination of the conduct of MVPDs - in particular, the business models and 
competitive strategies of MVPDs. MVPDs choose from a variety of business models and competitive 
strategies to attract and retain subscribers and generate profits. In this section of the Report, we discuss 
MVPD competition in terms of both price and non-price rivalry. We then provide an overview of the 
current business models and competitive strategies of a sample of MVPDs. 

a. Price Rivalry 

86. Pricing represents one component of every MVPDs’ competitive strategy. Some MVPDs 
market themselves as ‘"premium" services while others market themselves as “value" services. In recent 
years, MVPDs have offered low introductory or promotional prices for delivered video services or 
bundles of video, Internet access, and voice services to attract new subscribers. Over time, MVPDs have 
altered their pricing in response to changes in the competitive landscape. For example, w ith a maturing 
MVPD market some of the largest MVPDs have begun experimenting with both higher-priced and 
lower-priced video packages. 24 

87. Today, the largest and most mid-sized MVPDs offer one or more high-end pricing plans 
that include hundreds of channels and a complement of HD, DVR, VOD services, and some mix of 
premium channels. In addition, these MVPDs offer one or more mid-priced video service plan that 
includes fewer channels and a smaller complement of video services. MVPDs offer, but are less likely to 
market, lower-priced video service plans with fewer channels and few, if any, additional video services. 240 
An MVPD may charge different prices in the different cities and towns it serves. These differences may 
reflect sy stem upgrades or differences in the number of channels or advanced video services offered from 
one city to the next. They also may reflect differences in the number of competitors or differences in the 
competitive strategies used by competitors from one city to the next. 


~ 4 ' SNL Kagan, Broadband Cable f inancial Databook. 2007 Kdition. at 150. 

-44 The average price per subscriber for all cable merger and acquisition activity was $2,811 in 2006. $3,178 in 
2007. $1,593 in 2008. $1,981 in 2009, and $3,451 in 2010. SNL Kagan. Broadband ('able Financial Databook. 

2011 Kdition at V3. 

" 45 l ime Warner Cable in 2010 began targeting higher-end demographics with an enhanced bundle of video. Internet 
access, and telephone services: and a video-only sen ice targeting budget-conscious homes. Time Warner Cable. 

SIX ' Form 10-K for the Year Ended December 31. 2010. at 6 (‘'Time Warner Cable 2010 Form 10-K”). 

240 Marketing includes the information promineiul) displayed on the MVPD's website. Our review of the websites 
of a number of MVPDs suggests that it is often much easier to find the higher-priced video service plans than it is to 
find the lowest price video service plan offered by the MVPD. 
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88. Discounts for New Subscribers. One of the most common pricing strategies among 
MVPDs takes the form of discounts for new subscribers. For example, DISH Network explains that it 
often offers free programming and/or promotional pricing during introductory' periods for new 
subscribers. 247 Typically, these new subscriber discounts are for a limited time (t\#, six months or a 
year) and often include additional video services ( e.g ., premium channels) or bundles of video, Internet 
access, and telephone service. At the end of introductory period, promotional materials usually indicate 
that prices will rise to the "normal’' price. Similarly, DIRECTV offers five video packages ranging from 
$29.99 per month to $89.99 per month for 12 months after rebate with a 24-month agreement. 24 * 
According to DIRECTV, the offer is available only to new customers and represents a savings of $35 per 
month for the first year and $20 per month in the second year.' 40 A promotion by Verizon offers FiOS 
TV Prime HD, Internet (15/5 Mbps), and unlimited calling for $89.99 per month with a two-year 
contract. 251 ’ According to Verizon, the offer is available only to new customers and represents a savings 
of $600 over the two-year period 01 Cox offers new customers who order online a bundle of video. 
Internet access, and telephone services for S90 per month for 12 months. 252 The offer is available only to 
new customers and the regular price of $147.97 per month applies after the 12 month promotional period. 
According to Cox, this offer represents a first-year savings of $695.64. The above examples are 
snapshots and may not reflect current service offerings and prices available to new subscribers. MVPD 
advertisements typically state that prices rise at the end of the promotional period. For example, a Cox 
advertisement offers new customers a video service for $39 for six months. The advertisement states, 
‘‘After six months, then current rates apply.’' 2 ' 3 Although cable MVPDs show their current rates and 
prices, some existing subscribers may be pay ing less than those shown. In statements to shareholders. 
DISH Network states that it has incurred significant costs to retain existing customers, mostly by 
upgrading their equipment to HD and DVR receivers." 54 In certain circumstances, DISH Network also 
has offered free programming and/or promotional pricing for limited periods for existing customers in 
exchange for a contractual commitment. 255 

b. Non-Price Rivalry 

89. Central to every MVPD business model is its selection of the technology the company 
will use to deliver video programming. As described below, in the MVPD industry, the primary 
technologies available are coaxial cable, spectrum, and most recently xDSL and fiber. Within these 
parameters MVPDs have adopted various competitive strategies that include transition to digital service, 


247 DISH Network 2010 Form 10-K at 4. 

DIRECTV, luip. 'ww w.cJirct.lv com 1) I VAPP-'new customer base packages.isp?foolerna\t\ pc -I (visited Feb. 
10.2012). 


Verizon, hup:vpn^uram.veri/on coin offers mlp.a.sp\?pa1tcrn~fiosTv Trinle&CMP-KNC- 
CON / /./ IT / Z R Z353& bkw-veri/onTlov* and ^Iv&se- HineAiOOO^etVfMH'383370064&005 --9618581 1XS 


<tol I veri/on * lios ! i\&006 105 t H' 7 2363&00" 



lash 010312 bin nva Ispromo-terms (visited Feb. 26. 2012). 



8648 










Federal Communications Commission 


FCC 12-81 


product differentiation, delivery of video to diverse geographic locations, delivery' of video to a variety of 
in-home or mobile devices, and implementation of marketing tactics. 

90. Each specific technology has its own set of incumbent advantages and disadvantages. 
Moreover, technologies change over time and the competitive advantages of one technology may fade as 
new technologies are introduced. Originally, the MV PD market was defined by coaxial cable. When 
DIRECTV and DISH Network began offering MVPD service in the 1990s, the digital DBS systems 
provided significantly greater channel capacity compared to existing analog cable systems." 56 Cable 
MVPDs responded to DBS's technology lead by upgrading their cable systems. 25. These upgrades 
included incorporating more optic fiber into their coaxial network and transitioning from analog to digital 
technology. 2> * More recently, Verizon built a fiber-to-the-honie system and transitioned to all digital 
technology. :5Q DBS technology continues to successfully deliver linear video programming, but the DBS 
MVPDs acknowledge that their systems cannot deliver VOD services and other two-way services like 
Internet access and telephone services that play an ever larger role in the business models of MVPDs. 260 

91. Asa significant competitive strategy, cable MVPDs are replacing their analog video 
services and transitioning to all-digital video services. Comcast, for example, has been reclaiming 
bandwidth from analog video services to deliver more digital channels and more HD channels. By June 
2011. Comcast had transitioned its expanded basic tier analog channels to digital in 85 percent of its 
footprint.** 1 Subscribers with analog televisions use a set-top box with a digital terminal adapter to 
convert digital signals to analog signals. 

92. Some cable operators are implementing another competitive strategy, the deployment of 
switched digital video (“SDV”) as a solution for near-term capacity concerns. 21 '* Rather than broadcasting 
all available channels to viewers at once, SDV combines the bandwidth efficiencies of compressed digital 
content with switching to enable content to be streamed to viewers only upon request. 26 ' Time Warner 
Cable explains that this technology expands network capacity by transmitting only those digital video 
channels that are being watched w ithin a given grouping of homes at any given moment. >4 According to 
Time Warner Cable, it is unlikely that all channels are being watched at all times w ithin a given group of 


NCTA 6/8/11 Comments at 3. 

257 Id. 

2SK Id. at 3-4. 

25 ^ 

Verizon began offering FiOS services using both analog and digital technologies but transitioned to all-digital 
technology in 2008. Verizon 5/20/09 Comments at 7. 

DIRECTV discusses the risk factors associated with competing in the MVPD industry against cable and 
telephone MVPDs and other land-based systems that have the ability to offer video. Internet, telephone, and other 
two-way services. DIRECTV 2010 Form 10-K at 17. DIRECTV and DISH Network have cooperative 
arrangements with telephone and broadband companies to provide Internet access and telephone service. These 
arrangements, however, arc typically with telephone and broadband companies that do not offer video services in 
the same geographic area. Eor example. DIRECTV typically has cooperative arrangements with Veri/on to provide 
Internet access and telephone service where Verizon offers DSL and not in areas where Verizon offers FiOS TV. 
Verizon, h ttiv,u w w 22. v cri/on.com home d ireefv #pack ages (v isited Feb. 26, 2012). 

■>^1 

Although the expanded basic tier is being converted from analog to digital, the basic tier remains analog. 
Comcast 6/8/11 C omments at 9. 17. 

■ l * NCTA 5/20/09 Comments at 37. 

2,,i Cox 8/28/09 Rcpl\ at 12. 
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homes, so SDV technology can free up capacity for other uses, including additional channels, more VOD 
offerings, and faster Internet connections. 20 ' The cable industry and TiVo collaborated in the 
development of a tuning adaptor to enable the two-way tuning of switched digital video signals for a 
“one-way"’ TiVo device. 206 

93. Industry sources predict that SDV may pass 90 million homes by the end of 2012. 267 
Time Warner Cable has deployed switched digital video in all of its service areas" 0 * and BrightHouse has 
deployed SDV across some of their systems. 26 ^ SDV was available in 68 percent of Charter's footprint as 
of June 201 1. 270 The Commission has required cable operators to support SDV reception on retail 
devices. 27 ' In Northern Virginia. Cox has implemented SDV technology adding 24 new high-definition 
channels and 27 additional standard-definition channels. 2 ' 2 Comcast, however, has conducted some tests 
but recently decided to pul further SDV deployments on hold." 7 " 


260 NCTA 8/28/09 Reply at 12-14. 

Jeff Baumgartner. Cable SDV Makes Bid for a Tech Renaissance. LR Cable News Analysis. Oct. 12. 2010, 
httn://vvww.li»htrcading.coni/docuniem.asn?d(H: id~ 19836l&sitc~lr cable (visited Oct. 25, 2011). 

^ BigBand Networks, Big Band's SOT Reaches More ihan 39 Million Households (press release). May 18, 2011. 

' 0<) l ime Warner Cable 2010 f orm 10-K at 2. 


Charter Loses More Video Subs, Widens Loss in 02. CFD Nr.vvs. Aug. 2. 2011. 

Inin: uuw eedmaea/ine.com news 2011 oK ; charter-lo>es-more-video-Mjbs.-widcns-loss-in-u2 (visited Nov. 10. 
2011). 

" ( See Implementation of Section 304 of the Telecommunications Act of 1996: Commercial Availability of 
Savigation Devices: Compatibility Between ( able Systems and Consumer Electronics Equipment: Oceanic Time 
Warner Cable. A subsidiary : of Time B urner Cable, Inc.: Oceanic Time Warner Cable, a division of Time Warner 
Cable. Inc. Oceanic Kauai Cable System; Oceanic Time Warner Cable, a division of Time Warner Cable. Inc. 
Oceanic Oahu Central Cable System; Cox Communications, Inc. Fairfax County. Virginia Cable System; Cable 
One. Inc. 's Request for Waiver oj Section 7 6.1204(a)(1) of the Commission's Rides. CS Docket No. 97-80: PP 
Docket No. 00-67: f ile Nos. FB-07-SF-351. EB-07-SF-352: NAL/Acct. Nos. 200X32100074, 200932100001. 
200932100002. 200932100003. 200932100008. 200932100022. and 200932100023: FRN Nos. 0018049841. 
00160341)50: CSR-8080-Z. Third Report and Order and Order on Reconsideration. 25 FCC Red 14657. 14665-66, 
14-15 (2010) {"Savigation Devices Third Report and Order"). Early issues centered oil compatibility with third- 
party, unidirectional CableCARD devices needed to perform the signaling required to enable SDV. NO A 8/28/09 
Reply at 12-14. In June 2009. the Commission vacated Notices of Liability relating to Time Warner's and Cox's 
SDV implementation of programming previously delivered using CableCARD equipped unidirectional digital cable 
products (IJ DC Ps). See Oceanic Time Warner Cable, .1 subsidiary of Time Warner Cable. Inc.; Oceanic Time 
B urner Cable, a division of Time B urner Cable, Inc. Oceanic Kauai Cable System; Oceanic Time Warner Cable, a 
division of Time B urner Cable. Inc Oceanic Oahu Central Cable System; Cox Communications, Inc. Fairfax 
County. Virginia Cable System. File Nos. EB-07-SE-351. EB-07-SE-352; NAL/Acct. Nos. 200832100074, 
200932100001. 20093211)0002. 200932100003, 200932100008. 200932100022, and 200932100023: FRN Nos. 
0018049X41. 0016034050: Order on Review. 24 FCC Red 8716 (2009) (vacating forfeiture orders). 

272 Cox 8/28/09 Reply at 12-13. 

" 7 ' JelTBaumgartner, Comcast Back-Burners SDV (Again). LIGHT RF.ADING cable 7 . Feb. I. 201 I. 

http: uu vv.liglnrejdiiui.com Joctimenl.asp'.Moc id 2039()2&Mtclr cable (visiled Jan. 15. 2012). Comcast did not 

eiaboratc on its reasons or what other bandwidth management technologies it may be considering. Id. 
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94. Corporate annual reports suggest that product differentiation has been, and remains, a key 
factor for competing in the market for delivered video programming. 274 For instance, an MVPD might 
offer a unique video product that a rival MVPD cannot or does not provide. D1RFCTV offers the NFL 
Sunday Ticket where subscribers can watch even* out-of-market professional football game in HD. In its 
advertising. DIRECTV states that, "'You won’t find anything like it with DISH Network or cable ... It's 
available only on DIRECTV/'^™ Some MVPDs highlight better-value or low-price video packages. 

DISH Network maintains that it offers better value, and claims that, 'DIRECTV can’t compare with 
DISH Network’s everyday low j price.*’ 27 * Argent Communications, a cable operator in New Hampshire 
with 2,500 subscribers, highlights cable at ‘‘affordable rates" with lifeline and basic video service listed 
before higher-priced digital video service. 277 Commonly, an MVPD claims to offer more channels or 
more channels of a specific type than its rivals. For example. DIRECTV claims to offer the most full¬ 
time HD channels. 2 ™ Verizon, on the other hand, claims that FiOS TV offers more children’s, sports, and 
premium movie channels than cable/ 7 ^ MVPDs further attempt to differentiate their products by 
claiming their products have superior quality. For example, Verizon FiOS claims that it offers brilliant 
HD picture quality' in almost any kind of weather ‘‘Simply put, it's the best HDTV experience you can 
get.’*™ 0 Some MVPDs highlight bundles of video, Internet access, and telephone services while other 
MVPDs focus their marketing on video packages. The two DBS MVPDs focus their marketing on video 
services, in part, because the satellite technology they use for delivering video programming limits their 
ability to provide non-video ( i.e .. Internet and telephone) services. The major cable and telephone 
MVPDs focus their marketing on bundled video, Internet access, and telephone. Their emphasis usually 
is that bundles offer better prices for consumers, relative to individual service offerings. 

95. Another component of a MVPD's business model is the choice of where the company 
will offer delivered video programming. The two DBS MVPDs offer delivered video programming 
nationwide. 281 In contrast, cable and telephone MVPDs vary widely in the geographic areas and 
populations covered by their systems. Some offer delivered video programming in multiple states and 
multiple large cities. For example, at the end of 2010, Verizon offered FiOS video services to 
approximately 60 percent of its wireline footprint. 282 Other MVPDs specialize in a region of the country 


MVPDs typically refer to the importance of product differentiation in their business strategies. See, e g . 
DIRECTV 2010 Form 10-K at 4: DISII Network 2010 Form 10-k at I. 

" 75 DIRECTV, http: 'www.Jircctv.com DTV APP content sports nfl Tootcrnav tvpc— l&lpos header (visited Oct. 
24.2011). 

z76 DISH Network, http://vvwvv.distinct work .com''compare/ (visited Oct. 24. 2011). 

" 77 Argent Communications, http:/.-■w w w .arttentcommunicatipns.com/ (visited Oct. 24. 2011). 

fc78 DIRECTV, http: vv ww.direc1v.com 1)1 VAPP conlentdircclv nrociiUTimimi (v isited Oct. 24. 2011). 

" ° Verizon, hitp:'w wvv22.veri/on.com/home/Hostv/ 1visited Jan. 15. 2012). 

“ 8u Veri/on, httn:/ vvvvw22.\ cri/oncotn Residential I iOS fV Overview -him?* features (visited Oct. 26. 20 III. 

" 81 DIRECTV explains that it provides the same programming packages, at the same rates, in Alaska and Hawaii as 
it provides in the contiguous 48 states. However, subscribers in Alaska and I lawaii must use slightly larger dishes 
than customers in the contiguous 48 states. DIRECTV' 6 8/2011 Comments at 13-14. DISH Network offers local 
broadcast stations in all 210 markets, including Alaska and I lawaii. DISI I Network 7/29/2009 Comments at 6: 
DISH Network 6/8/2011 Comments at 2. See also DishNow. http: uu w.dishnow.com alaska.html : 
http:/ www dishnow.com hauaii.lnml (visited Mar. 14, 2012). 

“ 8 " Verizon 6 8/1! Comments at 6. According to the company’s FCC’ Form 477 for December 31. 2010. Veri/on s 
w ireline footprint includes households in 13 states and the District of Columbia. 
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or an even smaller geographic area. For example. Bend Broadband, a cable MVPD, provides delivered 
video programming to 12 communities in Central Oregon. ' 8 * 

96. One of the newest forms of product differentiation is known as the "TV Everywhere’* 
initiative, which allows consumers to access both linear video programming and VOD programs on a 
variety of in-home and mobile Internet-connected devices. At its inception. TV Everywhere embodied 
the MVPD industry’s attempt to compete with online video offered by others. -84 TV Everywhere is 
evolving, however, into a competitive strategy that MVPDs use to differentiate themselves from their 
rivals. 285 Some MVPDs, such as Comcast, Cox. and AT&T, permit non-subscribers to access a subset of 
video content online. Other MVPDs, such as Time Warner Cable and Verizon, permit only their MVPD 
subscribers to access their TV Eveiywhere content. 281 ’ Both DBS MVPDs also have TV Every where 
strategies. In 2010. DIRECTV began offering the "NFL Sunday Ticket To-Go” for the first time on the 
iPad. -87 TV Everywhere is new, and the amount of MVPD content available and the number of devices 
that can receive TV Every where content are rapidly increasing. -88 For example, some MVPDs recently 
began offering streaming of live programs to iPads while devices are in subscribers' homes. 28 ' 

97. VOD and DVR services represent another noticeable difference in the marketing of 
MVPDs. With respect to VOD, some highlight thousands of VOD movies and television show s in their 
libraries while others simply mention that they offer VOD. With respect to DVR service, some MVPDs 
call attention to their whole-home DVR, w hich allows subscribers to view recorded video programs on 
multiple televisions throughout a house. For example, AT&T U-verse offers a DVR that can record up to 
65 hours of MD content, record and play back programs from any room, pause a recorded show in one 
room and pick it up in another, and can be programmed remotely from a computer or w ireless phone. 2 ' 1. 
Time Warner Cable offers a DVR that enables subscribers to restart a program already in progress. 2 ” 1 
Cablevision offers a DVR service that enables subscribers to record programs that are stored on 
Cablevision’s servers instead of storing the programs on the hard drive within the DVR cable box. 2 ' 2 

98. The language an MVPD uses to market its delivered video programming suggests the 
identity of the other MVPDs it perceives to be its closest rivals. For example, in its marketing, DIRECTV 


BendBroadband. hf(n:w ww.hcndhriMdhjnJ.com residential abb company info. jsp?paaLdD~ahhbiV:suhfD~acf 
(visited Nov. 2, 2011). 

-X1 SNL Kagan. Cable TV Investor: Deals & Finance. Oct. 31. 2011. at 3 & 5. 

285 Id. at 5. 

MVPDs that wish to restrict access to their online TV Everywhere video programming use an authentication 
process that requires MVPD subscribers to provide a user ID and password. 

-87 DIRECTV. 20W Annual Report, Message to Shareholders. 

88 SNL Kagan. Cable T\ Investor: Deals A Finance. Oct. 3 I. 2011, at 3-6. 

-8j See. *>.£., DIRKCI V. Imp, u ww.dircctv.com DI V APP content tcehrnduuv mobile aims inad (visited Mar. 2, 
20I2>; Cablevision, hup: uptinnim.cuMhcln.com app'answers.'detail a id 2694 kw ipaJ%20sireamme (visited Mar. 
2.2012). 

AT&T, hltp: wuw .atl.com-Shop tv f^lbid h2lVPdbl Klu (visited Jan. 20. 2012). 

Time Warner Cable, http: w ww iimeuamercable.eom nviti leant.cable slartover.htinl (visited Mar. 2. 2012). 
Cablevision, 

http: .'optimum cuNlhelp.cvim app answers detail a id 25Xo/kw DV K^^OPfus scsmom I 3RpbV\ ('\ M l M/VfPcuOD 
V/YK 0/iiVV(.)\/()\l 0/1 11 ;2s%3D (visited Mar. 2. 2012). 
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often names DISH Network and contrasts its video services to those otYered by DISH Network. 2 ’ 1 
Similarly, DISH Network often compares its serv ices with those offered by DIRECTV. 34 Verizon FiOS 
and AT&T U-verse, on the other hand, tend to compare themselves to cable MVPDs, perhaps because 
they consider their bundle offerings as more similar to those offered by cable MVPDs and less similar to 
the bundles offered by DBS MVPDs. 35 

99. Consumers need information to make informed choices regarding MVPD services and 
MVPD providers. To provide this information, MVPDs use print, radio, television, and Internet media to 
motivate new' and existing customers to call the MVPD. visit the MVPD’s website, or contact 
independent third party retailers. 30 Some MVPDs also use telemarketing and door-to-door sales. 37 
Customers looking to switch MVPD providers or purchase MVPD service for the first time receive and 
obtain information on services and promotional prices during introductory' periods. 3 * Existing customers 
looking to change their services, but not necessarily their MVPD provider, receive and obtain information 
on upgrading HD and DVR receivers, free programming, and promotional prices for existing customers, 
possibly in exchange for a contractual commitment. 3 ^ Some MVPDs seek to retain subscribers that 
move to a new location by offering free installation of equipment at the new address.' 00 

100. Because subscribers of MVPD services watch video programming daily and for many 
years, they value customer serv ice. MVPDs recognize the importance of customer service as a critical 
component in customer acquisition and retention and explain their investment and efforts to improve 
customer service in communications w ith shareholders. For example, DIRECTV has 36 customer service 
centers that employ 17,000 customer service representatives. 31 Time Warner Cable explains that it 
continues to upgrade its customer care processes and infrastructure. Time Warner Cable is upgrading 
its call center platforms and utilizing online approaches to give customers another alternative for engaging 
with the company. 101 As another example. Charter explains that its strategy for customer retention is to 
enhance the customer experience by providing customer care, making it easier for customers to use 
Charter's service, and exceeding customer expectations.Periodic surveys of MVPD subscribers by 


31 DIRECTV, http' ^ ww.dirccfv com DTVAPP content dircetvdircctv-v s-dish-netuork (visited Jan. 20. 2012). 

34 DISH Network. 

Imp: f vv\vu.dishncl\vork.con}n>mparc index.asp\?WT.ac=yU'O VlkT(i DISH STATIC 0112 actMoreF'orl.css 
(visited Jan 25. 2012). 

35 Verizon FiOS has mailed marketing materials containing messages such as: "Say good-by to the cable 
company**: "FiOS vs. Cable or should we say the future vs. the past**: and "You're pa\ing all that lor cable and not 
getting all this?** 

' * See. e.g.. DISH Network 2010 Torm 10-K at 4: Time Warner Cable 2010 Form 10-K at 6. 

37 See. e g.. Time Warner Cable 2010 Form 10-K at 6. 

38 Id 
^Jd 

m See. e g. DIRECTV 2010 Form 10-K at 39. 

31 DIRECTV 2010 Form 10-K at 7. 

32 Time W arner Cable 2010 f orm 10-K at 6. 

35 Id 

,(>4 Charter Comnuinieations. 2010 Annual Report. Letter to Shareholders at 4. 
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Consumer Reports and others provide information on which MVPDs are doing well meeting consumer 
expectations. 305 

101. Customer satisfaction can be influenced by more than products, prices, and customer 
service. For example, Comcast maintains that upgrading to an all-digital platform has enhanced its 
reputation for technical innovation. 306 Comcast explains that this reputation, as well as the recent 
rebranding of products as Xfinity. has driven improved perceptions and customer satisfaction.’ 07 
Similarly, in 2010, Time Warner Cable refreshed its logo *‘to better convey the image of an innovative, 
dynamic company.’ ,30S Time Warner Cable maintains that its name and logo ‘‘carry tremendous brand 
equity and high consumer recognition.*’ 1 " 

c. Business Models and Competitive Strategies of Select MVPDs 

102. The MVPD group is comprised of 1,157 cable MVPDs, two DBS MVPDs. two large 
telephone MVPDs and many smaller telephone MVPDs. 310 Although each MVPD has its own business 
model and competitive strategy, there may be some similarities within types of MVPDs. Below, we 
provide an overview of the business models and competitive strategies focusing on the two largest cable 
MVPDs (Comcast and Time Warner Cable) and a few selected mid-sized and smaller cable MVPDs 
(Buckeye Cable System, BendBroadband, Adams Cable Serv ice, Sweetwater Cable). We also provide an 
overview of the business models and competitive strategies of the two DBS MVPDs (DIRECTV and 
DISH Network). Finally, we provide an overview of the business models and competitive strategies of 
the two largest telephone MVPDs (AT&T and Verizon) and a new telephone MVPD (CenturyLink). 

(i) Cable MVPD Business Models and Competitive Strategies 

103. Pursuant to statutory requirements, cable operators offer a basic serv ice tier that includes 
broadcast television signals, PEG channels, and a few other national, regional, or local video 
programming services. 3 " Cable MVPDs also offer one or more cable programming service tiers which 
include additional national, regional, and local cable entertainment, news and other networks, such as 
CNN, USA, and ESPN. In addition to providing an analog tier, cable operators also offer a digital tier or 
digital tiers, which enable digital video subscribers to receive additional cable networks. Some cable 
MVPDs are all digital and no longer offer an analog tier. Cable MVPDs also offer genre-based 
programming tiers, such as a movie tier or a sports tier, and premium services, such as HBO and 
Showtime. 

104. Large Incumbent Cable MVPDs. In this category, we focus primarily on the business 
models and competitive strategies of the two largest cable MVPDs: Comcast and Time Warner Cable. 
Comcast is the largest cable MVPD and the largest MVPD, with 22.8 million video subscribers clustered 
in the mid-Atlantic, Chicago, Denver, and Northern California. Comcast has ownership interests in 


° -See. eg, DSI. Reports, http: wu u.dslrcport.s.cnm. slum-news lonsum cr-R eports-!iOS-l'Verse-1 ops-113561 
(visited Mar. 2, 2012). 

Comcast. 2010 Annual Review, Letter to Shareholders at 2. 
w id. 

3,) * l ime Warner Cable. 2010 Annua! Report , Letter to Shareholders at 2. 


See supra.™ 18. 28 & n. 33. 
47 L.S.C. § 543(b)(7). 
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approximately one out of every seven channels carried on its cable systems.'’ 2 Comcast has interests in 
numerous national networks including H!. Golf Channel, Versus. Style, G4. A&E, Bravo, Chiller, CNBC, 
MSNBC, Oxygen, Sleuth, SyFy, and The Weather Channel. 311 Comcast also has ownership interests in 
numerous regional sports networks (“RSNs”). 314 In addition Comcast has ownership interests in the NBC 
network and its owned and operated (“O&O") NBC affiliated local television stations, the Teleinundo 
network and its O&O Telemundo affiliated local television stations, and Universal Pictures. 315 

105. Time Warner Cable is the second largest cable MVPD and the fourth largest MVPD, w ith 
over 12 million video subscribers clustered in five geographic areas - New York State (including New 
York City ), the Carolinas. Ohio, Southern California (including Los Angeles), and Texas. 3 ' 6 Time 
Warner Cable has ownership interests in national networks including MLB, MLS Direct Kick, NBA 
League Pass. NHL Center Ice, and Team HD. and numerous regional news networks and RSNs. 317 

106. Programming Tiers. Comcast video services range from a limited basic package with 20 
to 40 channels of linear programming to digital packages that may include over 300 linear channels and 
more than 100 HD channels. 318 Similarly, Time Warner Cable offers hundreds of video channels and HD 
channels throughout its footprint. 3 |u 

107. Technology’ and Advanced Video Services. Comcast and Time Warner Cable use a 
hybrid fiber optic and coaxial network that provides at least 750 MHz capacity and two-way transmission, 
which is essential to providing interactive services like VOD. Internet access, and telephone. 320 Comcast 
offers more than 25,000 VOD titles with approximately 6,000 VOD HD titles each month and a 3D 
channel that aggregates 3D movies, sports, and other video programming. 321 In some markets, Comcast 
also offers “AnyRoom DVR,'* which allows subscribers to share recorded programs with any television in 


312 Comcast 6/8/11 Comments at 7. In approving the Comcast’s joint venture w ith General Electric, the 
Commission concluded that the transaction would give the joint venture the incentive and ability to block - 
temporarily or permanently - Comcast's video distribution rivals from accessing programming owned by the joint 
venture and to raise the programming costs of its video distribution rivals. Comcast-\BC l-' Order. 26 FCC Red at 
4250. *1 29. Given the findings, the Commission adopted an arbitration remedy applicable to all Comcast-NBCU 
affiliated programming, including regional sports networks, to prevent these potential harms. Id. at 4364-70, App. 

A, § VII. With respect to program carriage, the Commission found that the vertical integration of Comcast’s 
distribution network vvilh NBCU's programming assets increased Comcast's ability and incentive to discriminate 
against or foreclose unafflliaicd programming. Id. at 4282. c 110. To remedy these harms, the Commission adopted 
a program carriage condition prohibiting Comcast from discriminating against programming vendors, including 
regional sports networks, on the basis of affiliation or nonatfi lint ion in the selection, price, terms or conditions of 
carriage. Id. at 4287. * 121: see also id. at 4358. App. A. § I1I.1. 

313 For a list of Comcast's national programming interests, see Appendix B, Table B-l. 

’ I4 For a list of Comcast's regional programming interests, .see Appendix C. I able C-l. 

31 * Comcast 2010 Form 10-K at 2. 

■ ll " l ime W arner Cable 2010 Form 10-K at 1. 

3i? For a list of Time W arner Cable's programming interests, .see Appendix B. I able B-1 and Appendix C. Table C- 
l. 

3,8 Comcast 2010 form 10-K at 3: Comcast 6 8 11 Comments at 9. 

Time Warner Cable, lntus: ww u .titneu amercableoHers.com/ (visited Mar. 3. 2012). 

320 Time W arner Cable 2010 Form 10-K at 6. 

Ul Comcast 6 8/11 Comments at 8-9. 11. 
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the house/" Similarly, in some markets, Time Warner Cable offers multi-room DVR service with 80 
hours of storage for video programs and thousands of VOD titles to digital video subscribers/* 3 Time 
Warner Cable also offers Start Over, a feature that enables customers that have missed the beginning of a 
live program to watch it from the beginning/ 24 

108. Large cable MVPDs have been transitioning to all-digital systems/" Most large cable 
MVPDs currently provide some digital channels in all or nearly all systems and they are continuing to 
migrate analog channels to digital/ 21 ' Comcast and Cablevision appear to have made the most progress 
turning off analog channels. For example. 20 percent of Comcast's footprint is currently all-digital. And 
Cablevision is all-digital in its New York City and Connecticut markets. U7 According to reports, Time 
Warner Cable, Cox. Charter, and Sudden link are transitioning to digital more gradually. 328 

109. Comcast’s TV Everywhere initiative offers digital subscribers 150.000 online video 
choices, including on-demand television shows, movies, and video clips, but little or no linear video 
programming/ 2 ' For subscribers with mobile devices, Comcast’s TV Every where offers almost 6,000 
hours of on-demand video content to subscribers with smart devices. 330 As part of its TV Everywhere 
service. Time Warner Cable offers subscribers online sports programming from ESPN, ESPN2. ESPN3, 
to customers who subscribe to a video tier that includes those networks/ 31 

110. Bundling. Like most cable MVPDs, Comcast and Time Warner Cable sell video services 
separately and in bundled packages of video, Internet access, and telephone services. Each of these 
services is provided over their own two-w ay cable systems. Comcast and Time Warner Cable explain 
that their primary competition for bundles comes from AT&T and Verizon, which overlap some of their 
service areas and offer video, Internet access, and telephone services with features and functions 
comparable to those offered by Comcast and Time Warner Cable. 312 

111. Marketing. Comcast now markets its services under the Xfinity brand, which includes 
Xfinity TV, Xfinity Internet, and Xfinity Voice. In marketing its services, Comcast compares its 
offerings w ith those of DBS and telephone MVPDs. 331 Time Warner Cable has begun targeting higher- 
end demographics with its SignatureHome service that offers an enhanced bundle of video, Internet 


322 Id. at 10. 

1-5 Time Warner Cable, http: www.timeuarncreablc.com n\ni learn cable (visited Mar. 2. 2012). 

3 ~^ Id. See also Time Warner Cable 2010 Form 10-k at 3. 

~ 5 Katie Ardmore. Cable Operators Progressing SIowlx Tow ard All-Digital Systems. Comm. DAILY. Feb. 22. 2012. 
at 8-10. 

3> Id. 

327 Id. 

328 Id. 

3 * > Comcast 6 8 11 Comments at 12-13. 

330 Id. at 13. 

3 m l ime Warner Cable 2010 Form 10-K at 3. 

13_ Comcast 2010 Form 10-K at 6: Time W arner Cable 2010 Form 10-K at 8. 9. 20. 38. 

33 ' See Comcast, http: ■\\n\v c(»mcast.coinCorporate 1 earn ('onn)are/comeasl-\s-«itl-t erse. him ^Processed true 
(visited Feb. 28. 2012). 
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access, and telephone services, and budget-conscious customers with its TV Essentials service that offers 
video only. 3j4 

112. Small and Midsized Incumbent Cable MVPDs. In this category, we consider four cable 
MVPDs: (i) Buckeye CableSystem (“Buckeye'’), the 22 nd largest cable MVPD. with approximately 
135,000 subscribers in Northwest Ohio: Southeast Michigan; and Erie County, Ohio;’ 37 (ii) 
BendBroadband, the 38 lh largest cable MVPD. with approximately 35,000 subscribers in 12 communities 
in Central Oregon: 130 (iii) Adams Cable Service (“Adams”), the 42 nd largest cable MVPD with 
approximately 22,000 subscribers in Carbondalc, Pennsylvania: 317 and (iv) Sweetwater Cable, the 52 nd 
largest cable MVPD, with approximately 7,000 subscribers in Rock Springs and Green River, 
Wyoming. 3 * 

113. Programming Tiers. Buckeye offers 250 digital channels and HD channels. 330 
BendBroadband offers a range of digital video packages. 340 At the low end is a limited video package 
with 27 channels and 12 HD channels. At the high end is a preferred video package with 92 channels and 
59 HD channels, with the option of adding four genre-based programming tiers (/>., Variety, with 26 
channels and eight HD channels; Sports with 17 channels and six HD channels; Movies, with 19 channels 
and two HD channels: and Discovery MTV. with 13 channels). In addition. BendBroadband offers 
premium channels: HBO, Cinemax. Showtime, and Starz. Adams offers analog and digital video service 
ranging from a basic package with 17 channels to a digital package w ith an additional 120 channels and 
48 HD channels. 341 Sweetwater Cable offers a basic video service and an expanded basic video 
service.’ 42 Prior to 2011, Sweetwater offered only analog video services.’ 43 Currently, Sweetwater offers 
22 channels on its basic service, 48 channels on its expanded basic service and 41 channels on its digital 

_ * ^44 

service. 

114. Technology»and Advanced Video Services. Of the four systems studied, two offer 
comparable HD channels, DVR service, and VOD programming to the largest operators, one offers 
similar HD offerings but less robust DVR service and VOD programming, and the fourth offers DVR, 


334 Time Warner Cable 2010 Form 10-k at 6. 


135 Buckeye CableSvstem. hltni/^vwvv.huckevecahfcsvstcm.com/mJcx.himl (visited Oct. 3 1. 20! 1). 

336 Communities in Central Oregon served by BendBroadband include: Bend. Black Butte, Culver. LaPinc. Madras. 
Metolius, Prineville. Powell Butte. Redmond. Sisters. Sunriver, and Terrebonne. I he company changed its name 
from Bend Cable to BendBroadband in 2003 in recognition that its services had expanded beyond cable television. 
See BendBroadband. httn: www.hcndbrpadband.com rcsidcntial abh company intb.asn^paaclD^ahbh&sublD^aei 
(visited Nov. 2. 2011). 

337 Adams Cable Service, hup: u u \\ .adamseablc.eom.Vahlc.html (visited Nov. 2. 2011 ). 

318 Sweetwater Cable, http: w w w2 sweclw-aicrhsa.com-' (visited Feb. 13. 2012). 

,3 ° Buckeye CableSystem. http: 'www,buekevecable^vstem com dinital/indevhlml (visited Oct. 31, 2011). 

34u BendBroadband. http; wwu.bcndhroadhand.com residential dc index.a.sn’/patzdl) dc&adct 3 (visited Feb. 26. 
2012). 

341 Adams Cable Service, http: ww w adamscahle com cablc htnil (visited Nov. 2. 2011). 

342 Sweetwater Cable, hup: w w w2 sweetwaterhsa com (visited Feb. 13. 2012). 


,44 Sweetwater Cable, http: 'www2.sweetwate r hsa cpm-digilalcahlc.html (visited Feb. 13. 2012). 
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VOD and limited HD service.’ 4 * Some of these systems are offering innovative services. For example. 
Buckeye recently introduced Whole Home VOD. which allows subscribers to access VOD programs on 
any television in the home. 340 Bend Broad band offers a service called Alpha, which combines a set-top 
receiver, cable modem, and wireless router into a single box that can record six video programs 
simultaneously. 147 Adams offers pay-per-view movies and special events, but appears to offer a more 
limited selection of free VOD content than that found on the larger cable MVPDs.’ 48 In addition, the 
company's DVR service is limited to a single room. 

115. Overall, small and mid-sized cable MVPDs are also transitioning to all-digital systems. 

In a recent survey by the American Cable Association. 50 percent of the 107 cable MVPDs respondents 
indicate that they plan to either operate an all-digital system, or will be upgrading to all-digital within 
three years. 310 

116. Bundling. Each of the small cable systems we studied now offers Internet access and 
telephone services. lM) Buckeye offers Internet access and telephone services and '‘money-saving’* bundles 
similar to large cable MVPDs. BendBroadband offers Internet access (both wireline and wireless) and 
telephone service, separately and in bundles. Adams offers Internet access and telephone service, 
separately and in bundles, that appear to be comparable to those offered by larger cable MVPDs. In 2011, 
Sweetwater upgraded its cable systems to offer digital video service, as well as Internet access and 
telephone services.’ 3, 

117. Marketing . Buckeye's marketing is focused on winning subscribers from DBS 
MVPDs. 15 ' The company offers current DBS subscribers $200 to convert to Buckeye’s video service. As 
added incentives to subscribe to its bundle of services, Buckeye will remove the DBS satellite dish and 
provide a free month of Internet access and telephone service. 


45 Buckeye offers 250 digital channels. I ID channels. DVR serv ice, and thousands of hours of VOD programming. 
Buckeye CableSystem, http:, wuw.huckevccahlcsvstem.com ditiilal index html (visited Oct. 31. 2011): 
BendBroadband offers a total of 108 HD channels. DVR serv ice, and VOD. BendBroadband. 
httn: nvvw.bcndbroadband.com residential alpha index.asp?pat»elD=al&adct= I (visited Nov. 2. 2011): Adams 
video services are comparable to those offered by the largest cable MVPDs. but it offers fewer VOD programs and 
its DVR service does not deliver programs to other televisions throughout the house. Adams Cable Service, 

Inin; wwu .adamscable.com-indeN.html (v isited Nov. 2, 2011). According to Sweetwater Cable’s website, it offers 
the Salt Lake City broadcast stations and a number of national cable networks in HD. with plans to add additional 
HD channels upon a\ailabilit> and svstem capacity. Sweetwater Cable, 
http:; \vw w2.sweetwaterhsa.com ditiitalcablc.html (visited Julv 10, 2012). 

146 Buckeye CableSystem. httn: w w vv huekev ecabjcsvstcm.com-vod/‘index.html (visited Oct. 31. 2011). 

34 ' BendBroadband. Inin: vvw w .bendbroadhand.cotn residential alpha hulc\.asp7pa»cID~'al&adcl-- 1 (visited Nov. 
2 . 2011 ). 

48 Adams Cable Serv ice, http: u \vu .adamscable.com cable.html (visited Nov. 2. 2011 ). 

yv> See Letter from Barbara S. Esbin. Counsel to the American Cable Association, to Marlene Dortch. Secretary . 
FCC, MB Docket No. I M69. PP Docket No. 00-67 (Feb. 27. 2012). 

35u We note that not all of the smallest cable systems offer Internet access or telephone services. FCC staff analysis 
shows that 160 cable systems, each w ith less than 5.000 subscribers, filed a Form 325 for 2010. Of these, five cable 
systems offered neither Internet access nor telephone service. 

3>l Sweetwater Cable. Into: Vu w w2.svvcefwaterhsa.com (visited Feb. 13. 2012). 

,5 * Buckeye Cab!eS>stem, http: uww huekev eeahlesvstem.com.-'nodish index.html (visited Oct. 31. 2011). 
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(ii) DBS MVPD Business Models and Competitive Strategies 

118. DIRECTV' is the second largest MVPD, with approximately 19 million subscribers in the 
United States. 75 ’ The company is organized into two operating segments: DIRECTV U.S. and DIRECTV 
Latin America/ 54 DIRECTV has ownership interests in Root Sports, a group of RSNs, and a 65 percent 
interest in Game Show Network, a cable television network dedicated to game-related programming and 
Internet interactive tpme playing/ 55 DISH Network is the third largest MVPD, with approximately 14 
million subscribers. 56 The company docs not have significant ownership interests in programming 
networks. DISH Network recently acquired Blockbuster, Inc. and now offers DVDs and online streaming 
of video programming.' 57 

119. Programming Tiers. At the end of 2010, DIRECTV offered over 285 all-digital 
channels, 160 national HD channels, and four 3D channels/ 5 * At the end of 2010, DIRECTV offered 
local broadcast television stations (also called local-into-local serv ice) in 172 television markets and local 
broadcast television HD channels in 155 television markets/ 5 ' 1 DIRECTV also has exclusive rights to 
offer the NFL SUNDAY TICKET, which allows subscribers to view the largest selection of NFL games 
during the regular season/ 60 At the end of 2010, DISH Network offered 280 video channels and 215 
national HD channels/ 61 At the end of 2010. DISH Network offered local broadcast television stations in 
all 210 television markets and local broadcast television HD channels in more than 160 markets.’ 02 In 
2010. DISH Network also offered 250 Latino and international channels. 30 premium movie channels. 35 
regional and specialty' sports channels, and 55 channels of pay-per-view content. 76 ’ 

120. Technology and Advanced Video Services. DIRECTV and DISH Network use an all- 
digital. one-way technology- to deliver video programming to set-top receivers. Subscribers receive 
programming through a small satellite dish. DIRECTV uses 12 geosynchronous satellites (eleven owned 
and one leased)/ 64 DISH Network uses 13 satellites (six owned, five leased from EchoStar, and two 


357 DIRECTV 2010 Form 10-K at 2. 

754 In this Report, we focus only on the DIRECTV L.S. segment. 

755 DIREC TV 2010 Form 10-K at 2. 

756 DISH Network 6/8/11 Comments at 2. 

757 DISH Network, Dish A 'etwork Agrees to Acquire Blockbuster Assets (press release). Apr. 6. 2011: DISH 
Network. http: /; wu w.dishnctwork.com/hlockhusier (visited Jan. 25. 2012). 

158 DIRECTV 6/8/2011 Comments at 10. 

' 5 ° Id. DIRECTV has been expanding its local-into-local service and currently oilers local broadcast television 
stations in 194 television markets and local broadcast television HD channels in 181 markets. DIRECTV. 
lmp://vvww .direetv.com D rVAPP/contcnt/hd/hd locals (visited Apr. 6. 2012). 

160 DIRECTV, http: w ww .dircctv.com DTVAPP content about us our company (v isited Feb. 26. 2012). 

361 DISH Network 2010 Form 10-K at 1-2. 

762 Id. 

307 Id. 

364 DIRECTV 2010 Form 10-K at 6. 
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leased from third parties)/* 5 The satellites used by DIRECTV and DISH Network provide a nationwide 
footprint, such that almost every home has access to DBS MVPD service. 36 * 

121. DIRECTV offers a “whole home’* DVR, which distributes video content to multiple 
televisions throughout the house from a single DVR. 367 DISH Network says that its whole home DVR is 
coming soon. 308 Because DBS technology is a one-way transmission service, DIRECTV and DISH 
Network provide their VOD service over the Internet. Thus. DBS subscribers must also subscribe to 
Internet access service to receive DBS VOD service. Both DIRECTV'S and DISH Network’s VOD 
service oiler thousands of mov ies and television programs. 360 

122. In 2010, DIRECTV stated that its TV Everywhere strategy was to deliver the best 
anytime, anywhere video experience, in and out of the home. 370 DIRECTV now offers shows, movies, 
sports, and NFL SUNDAY TICKET To-Go, which is available on the iPad. 371 DIRECTV also offers 
movies and television shows from HBO and Cinemax on cell phones. iPads, or online. 372 In 2010. DISH 
Network promoted a suite of products designed to make it convenient and easy to watch television 
anytime and anywhere. 373 DISH Network s TV Every where uses online access and Slingbox 
placeshifting technology. 374 The service enables customers to watch live television on computers, iPads, 
iPhones, or Android dev ices; or access thousands of on-demand movies and shows from a computer at 
Dish Online or on an iPad using a DISH remote access application. 375 

123. DIRECTV notes that its advertising revenue per subscriber trails many of its competitors 
because it does not have the ability to target advertising at the local level due to its national satellite 
infrastructure. 376 Using new technology, DIRECTV anticipates being able to insert advertisements into 
individual DVR set-top receivers. This will enable advertisers to target subscribers in local regions and 


DISH Network 6/8/11 Comments at 5. 

In addition to the contiguous 48 states, DIRECTV states that it provides the same programming packages for the 
same prices to customers in Alaska and Hawaii. DIRECTV 6/8/2011 Comments at 13-14. DISH Network also 
appears to offer the same programming packages to the contiguous 48 stales and Alaska and Hawaii. See 
SatelliteSalcs.com. http: Avuw.satellitesales.com ak-fairhanks-dish-network.html ; D&M Satellite Solutions, 
httr; /u wav. d ish tvh aw a i i . com/ 1 v isited Mar. 14. 2012). 

’’"i DIRHCTV 6 8 2011 Comments at 4. 

360 DISH Network. Imp; w w\v.dish,com/tcchno 1 osiv roceivers-dvrs/ (visited Keb. 29. 2012). 

' v>7 DIRECTV' 6 8 201 I Comments at 2: DISH Network. http uuu,dish.com entertainment v od (visited Keb. 29. 
2012 ). 

DIRECTV. 2010 Annual Report. Message to Shareholders. 

I 

Id See also DIRECTV. http: u vvw directv.com DfVAPP.-'content technology.mobile anps'.M'ooternavtype-- 
l&lpos^header (visited Mar. 2. 2012). 

DIRECTV, http: wuu.dircctv com entertainment watch online (visited Mar. 5. 2010). 

37 ' DISH Network. 2ul0 Annual Report. Eelter to Shareholders. 

374 Id 

3?> DISII Network, http, www.dish.com testdrive and http:/ uuw.disli.com technology t\-e\cryuhere (visited 
Mar. 2.2010). 

,71 ’ DIRECTV 2010 Form 10-K al 5-6. 
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eventually in the individual home. With this new technology, DIRECTV expects to increase its 
advertising revenues significantly. 377 

124. Bundling. DBS MVPDs rely on cooperative arrangements with telephone companies to 
offer a “synthetic bundle’’ of video, Internet access, and telephone serv ice. 3 8 DIRECTV explains that 
cable and telephone MVPDs have advantages over it because they have been able to upgrade their 
facilities to bundle their video service with two-way high-speed Internet access and telephone service 
over the same wire, which DIRECTV cannot do. " q DIRECTV also expresses concern that telephone 
companies that upgrade their netw orks w ith fiber optic technology to provide their own MVPD service 
have less incentive to bundle with DIRECTV. 380 DISH also partners with telephone companies to bundle 
DISH Network video programming with Internet access and telephone service on a single bill. 381 

125. Marketing. The marketing of DIRECTV and DISH Network is focused on delivered 
video programming, with less emphasis on bundles. 382 DISH Network markets its video programming 
packages as providing better “price-to-value" than those available from other MVPDs.’ 83 DIRECTV 
compares its video services with those offered by DISH Network and also with those offered by cable and 
telephone MVPDs.’ 84 DISH Network takes a similar approach, stating that it competes directly with 
DIRECTV in the market for the delivery of video programming, but also faces competition from cable 
and telephone MVPDs. 185 Both DIRECTV and DISH Network assert that cable and telephone MVPDs 
have a competitive advantage in the provision of video, Internet access, and telephone service bundles. 

(iii) Telephone MVPD Business Models and Competitive 
Strategies 

126. In the last report, we explained that some telephone companies offered video service 
through cooperative arrangements with DBS MVPDs. although Verizon and AT&T were upgrading their 
networks to provide their own, facilities-based, wireline video service. 384 ’ At the time, some analysts were 
skeptical of Verizon and AT&T's plans to build their own facilities-based video service and pointed to the 


377 let. 

378 DIRECTV 6/8/11 Comments at 16: DISH Network 2010 form 10-k at 3. 

37u DIRECTV 2010 Form 10-K at 17. 

,8 ° Id. DIRECTV has cooperative arrangements with telephone companies that use DSL technology to offer Internet 
access and telephone services. When telephone companies (e g., AT&T and Verizon) upgrade their systems and 
begin offering their own MVPD service, they may end their cooperative arrangements with DIRECTV. One analyst 
explains that DBS MVPDs remain “enormously dependent** on the telephone companies* legacy DSL as their 
partner for broadband. Craig Moffett. The Long l lew: Cord Cutting Household Formation, and the Long Road to a 
Sew Fay TV Video Equilibrium. BF.RNSTF.fN RfsfarCH. Nov. 10. 201 I. at 15. 

DISH Network 2010 Komi 10-K at 3. 

18 * DIRKCTVs and DISH Network's main websites market video programming, with no mention of Internet access 
or telephone serv ices. DIRECTV, http: 'wyv w dircctv com 1 )T VAPP index isp (visited Feb. 29. 2012): DISH 
Network, http: v\\v\\.dishniMu ork.com. (visited Jan. 25. 2012). See also DIRECTV 6/8/11 Comments at 3. 

w DISH Network 2010 Form 10-K at I. 

DIRFX’ I V. him: www.direclv.coin 1) I VAI’I*-content dircetv comDctnion'.’rpotcniavtvnc -I/tiros header 
(visited Feb. 29, 2012). 

1 s5 DISH Network 2010 Form 10-K at 3. 

if' Report. 24 FCC Red at 604-5. c 131. 
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slower-than-projected rollout, the high capital costs, and the lack of differentiation from cable MVPD 
video and bundle offerings. 387 Much has changed in the intervening years, and by the end of 2010, 
Verizon and AT&T were the seventh and ninth largest MVPDs. More recently. Century Link began 
upgrading its systems and offering its own MVPD service. 

127. Verizon began offering video on its FiOS network in 2005. By the end of 2006, Verizon 
passed 2.4 million homes with 207,000 subscribers . m By the end of 2010, Verizon passed 15.6 million 
homes with approximately 3.5 million video subscribers. 3 * 0 Verizon recently stated that it plans to reach 
18 million homes, but has no current plans to build out further. 39 ** AT&T U-verse entered the market in 
late 2006 and by 2010 passed approximately 27 million homes and had approximately three million video 
subscribers. 301 In 2010, CenturyLink began offering Prism TV video service in Fort Myers, Florida, and 
Las Vegas, Nevada. 392 Subsequently, CenturyLink extended its Prism TV video service to Jefferson City, 
Missouri; Columbia, Missouri; LaCrosse, Wisconsin; Tallahassee, Florida; Central Florida: and Raleigh, 
North Carolina. 303 Prism TV sendee is now available to one million homes. 304 Verizon, AT&T, and 
Century Link have no significant ownership interests in video programming networks. 

128. Programming Tiers. Verizon's FiOS TV offers 530 all-digital video channels. 130 HD 
channels, and claims to offer more children's sports, and premium movie channels than cable MVPDs. 39 " 
AT&T's U-Verse TV offers a basic package w ith local channels only, a range of additional channel 
packages with anywhere from 130 to 470 video channels, and 170 HD channels. 3 *’ Prism TV offers over 
230 channels and HD channels. 3 ’ 7 

129. Technolog >• and Advanced Video Services. Verizon has deployed an all-digital fiber-to- 
the-premises network, which offers FiOS TV and FiOS Internet. 30 * FiOS offers 35,000 VOD titles each 


*' Kagan Research, LLC.. Cable TV Investor: Deals & Finance . Sept. 30, 2006. at 1.6. 

,ss Verizon. 2006 Annual Report at 19. The 207,000 subscribers in 2006 included both video and Internet 
subscribers. Verizon is organized into a Domestic Wireless and Wireline segment. FiOS is included in the Wireline 
segment. Verizon. 2010 Annual Report at 14, 22. 

} VCi 

Verizon 6/8/11 Comments at 5-6: Verizon, 2010 Annual Report at 14-15. 

,or ‘ In an interview with LBS analyst John Hodulik, Lowell McAdam, Verizon Prcsident& CEO, stated. "With FiOS 
we are about 16 million POPs at this point and we want to get to about 18 million. If we built out the whole 
footprint, we would be more in the 21 million, maybe a little bit more, range . .. Rut for now the bottom line is we 
are going to build out what we said and not any more." See I /-1 erizon Communications Inc at UPS Media and 
Communications Conference. Final Transcript, THOMSON S iRHhl'CvbN IS. Dee. 7. 2011, 
http: w\vw22.ven/oneomidc croups public documents adaeel event 1012 trans pdf (visited Feb. 10, 2012). 

1*4 1 

AT&T 6 8/11 Comments at 2-3. AT&T has four operating segments: Wireless. Wireline, Advertising Solutions, 
and Other. L-verse is included in the W ireline segment. AT&T. 2010 Annua! Report, at 33. 

3 °" CenturyLink. http: wu w.ccmurv link.com/liome/ (visited Jan. 26, 2012). 

’ ,3 C enturvLink, http: vw ww. century link.com • prison \.-ft'orismChannelLineup.html (visited Nov. 15. 2011). 

304 Century-Link. Inc.. CemuryUnk Reports Strong Third Quarter 2011 Earnings (press release). Nov. 2, 2011. 

' 5 Verizon, hup: 'wwn 22.verizon.com home finsTV' (visited Jan. 26. 2012). 

306 AT&T, http:/’/w ww.utt.com u-verse 'explore tv-landing.isp?wlSlotClick I -00691,1 R-0- l&W Lsv 1 calltoaetion 
(visited Oct. 26. 2011). 

307 C enturyLink. Intp: "vvww.century link.com-prismtv _f_index.html (visited Nov. 15. 2011). 

1 >H Verizon. 2010 Annual Report . at 46. 
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month and a inulti-room DVR receiver. 1 '* AT&T’s U-verse uses an all-digital fiber-to-the-premises 
technology, which includes fiber-optic cable all the way to the home, or fiber-to-the-node technology, 
which includes fiber-optic cable to the node and copper wire from the node to the home. 400 AT&T's IP 
technology sends only the video program selected by the subscriber to the set-top receiver. 401 AT&T U- 
verse offers a large library of VOD titles and a ’‘Total Home" DVR receiver. 402 Century Link is in the 
process of deploying additional fiber and transitioning to an all-digital IP-based network. 403 
Century Link's Prism TV offers VOD and a whole home DVR that records four programs at once and 
holds 230 hours of video programming. 4 '* 4 

130. For TV Everywhere, Verizon’s states that its FlexView service is a *go-e very where, 
watch-anywhere, mobile entertainment technology’* that enables customers to view over 10,000 video 
titles. 405 FiOS FlexView gives customers streaming video to televisions, computers, tablets, and 
smartphones. 406 Verizon says customers can start watching a movie on one device and finish watching it 
on another device. 40 With respect to TV Everywhere. AT&T stated in 2010 that it was increasingly 
focused on delivering video across networks and platforms so that customers could simply and seamlessly 
access video programming without giving a thought to whether they happened to be on a wired or a 
wireless network. 408 

131. Bundling. Although FiOS TV and U-verse TV can be purchased on a stand-alone basis, 
both Verizon and AT&T typically market video services in a bundle that includes video, internet access, 
and telephone service. 400 Verizon marketing focuses on bundles and states that its bundled pricing 
strategy allows it to provide competitive offerings to subscribers and potential subscribers. 410 AT&T 
states it uses a bundling strategy that “rewards customers who consolidate their services (e g., local and 
long-distance telephone, high-speed Internet, wireless and video)." 411 Verizon and AT&T contend that 
their most significant competitors are the incumbent cable operators that offer bundles of video, Internet 


V1<> Verizon, http;//w ww22.vcrizon.com homo tlos fV/ (visited Jan. 26. 2012). 

4(>° ^yt&T, http:- ; /ww\v.att.coin/Comnion- ; aboiit us files ndf l low LvcrsclsDcliv crcd 2-22 pdf (visited Oct. 26. 

2011) . A node is a communications control unit in a video system that interconnect traditional coaxial cable and 
fiber-optics. It is the place where an optical signal is converted to a radio frequeney (RF) signal, or vice versa. 

401 AT&T, http://wvvw .att.com/Common about its tilcs/pdf 1PTV background,pdf (visited Jan. 26, 2012). 

40 ~ AT&T. httn.www.att.com .shoo tv index.isn'.VlSlotClick=l-O056C*5-0-43Ibid-HlLRRFS8Fm3S (visited Jan. 26. 

2012 ) . 

403 CenturyLink, 2010 Review and CEO's Message, at 4. 

http:/ ir.ccnturv link.com nhoeni\./htinl?c 112635&P irol-rcportsannual (visited Nov. 15. 2011). 

404 Century Link, httn:■ ;/ www .centurylink.com. prisnnv ^index.htinl (visited Nov. 15. 2011). 

405 Verizon, httn: w\N\v22.verizon.cotn home tlos CV ^connect (visited Mar. 2. 2012). 

4(>6 Verizon. 2010 Annual Report, at 6. 

407 hi. 

408 AT&T. 2010 Annual Report, at 4. 

' t ‘ 1 ° Verizon, 20JO Annua! Report, at 25: AT&T, http: wu w,alt.comNhop u-\crse ^Ihid^dl BRr8<Slm3S t visited 
Jail. 26.2012). 

410 Verizon. 2010 Annual Report , at 25. 

4,1 AT&T, 2010 Annual Report , at 44. 
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access, and voice services in virtually every area that they provide service. 4 " Verizon and AT&T also 
state that their MVPD services experience significant video competition from DBS MVPDs. 413 
CenturyLink states that 70 percent of Prism IV customers subscribe to a video. Internet access, and 
telephone serv ices bundle. 4 ' 4 

132. Although bundling by cable MVPDs has generally involved triple-play offerings of 
video, Internet access, and telephone service. MVPDs have also added wireless telephone service through 
partnerships. 415 For example, Verizon Wireless and SpectrumCo, which is a joint venture among 
subsidiaries of Comcast, Time Warner Cable, and Bright House, have requested consent to assign 122 
Advanced Wireless Services licenses to Verizon Wireless from SpectrumCo. 410 In a second application. 
Verizon Wireless and Cox have requested consent to assign 30 Advanced Wireless Services Licenses to 
Verizon Wireless from Cox. 417 The Commission consolidated consideration of the applications and 
issued a Public Notice. 48 In addition to acquiring spectrum from the cable companies, Verizon Wireless 
and the Applicants report that they have entered into agreements under which the cable companies and 
Verizon Wireless will sell one another's products and services. 419 

133. Marketing. Verizon describes its all-fiber FiOS network as the fastest, highest-quality 
broadband network in the country . 4 " 0 Verizon asserts that its networks differentiate it from its 
competitors. 4 ' 1 Verizon markets FiOS TV as a premium service, although it also offers a less-proinoted 
low-price, basic video service. 422 AT&T maintains that ‘TJ-verse uses fiber optic technology and 
computer networking to bring you better digital television, faster Internet, and a smarter phone.'" 123 


41 ' Veri/on 6/8/11 Comments at 7: AT&T 6 8/1 I Comments at 4: AT&T. 2d 10 Annual Report, at 43-44. 

413 Verizon 6 8 y l 1 Comments at 5; AT&T 6/8/11 Comments at 5. 

” 14 CenturyLink. http; u u w .century link.com prism! v/tr index. In ml (visited Nov. 15. 2011). 

4,5 See if Report . 24 FCC Red at 578. * 69. 

416 See Application and Public Interest Statement of SpectrumCo.. Ll.C. transferor, to Cellco Partnership d/ha 
Verizon Wireless, transferer (Dec. 16, 2011) (“Verizon Wireless-Spectrum Co- Application’). See a/so Verizon, 
Comcast. Time Warner Cable, and Bright House Xenvorks Sell Advanced Wireless S[>ectrum to Verizon Wireless for 
$3.6 Billion (press release). Dec. 2. 2011. 

11 See Application and Public Interest Statement of Cox TMI Wireless. LLC. transferor, to Cellco Partnership d/b/a 
Verizon Wireless, transferer (Dec. 21. 201 i) ("Verizon Wirelcss-Cox Application"). See also Verizon. Cav 
('ommumcations Announces Agreement to Sell Advanced Wireless Spectrum to / erizon Wireless (press release). 

Dec. 16, 2011. 

4I8 .W Cellco Partnership /) BA Verizon Wireless. Specfrwn('n. U C and Cox TMI Wireless. 1.IX' Seek FCC 
Consent to the Assignment of\ItS-l Licenses. WT Docket No. 12-4. Public Notice, 27 FCC Red 360 (WT 2012). 

Verizon Wircless-SpcctrumCo Application. Public Interest Statement, at 1; Verizon Wirclcss-Cox Application. 
Public Interest Statement, at 1. 

4 * x Veri/on, 2010 Annual Report, at 2-3. 

4 " ! hi. at 8. 15. Verizon slates that "Current and potential competitors for network services include other telephone 
companies, cable companies, wireless serv ice providers, foreign telecommunications providers, satellite providers, 
electric utilities, Internet serv ice providers, providers of VoIP services, and other companies that offer network 
services using a variety of technologies/’ Id at 37. 

4 " See Verizon, http: wuu22 veri/on.com home ahoutfios ?CMPT)MC-CVS 77 7/ F TV X X001 (visited 
Jan. 26. 2012). 

AT&T, lntp::7ww\v att.com shop u-\ erse ^tbid^Om \ 4 Ink A TN (v isited Mar. 5. 2012). 
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Century Link markets Prism TV as “TV worth switching for/’ and “one of the most advanced TV services 
in the world,’* which “will change the way you experience TV forever." 4 * 4 

4. MVPD Performance 

134. The structural and behavioral characteristics of a competitive market are desirable not as 
ends in themselves, but rather as a means of bringing tangible benefits to consumers such as lower prices, 
higher quality', and greater choice of services. To determine if the market for the delivery of video 
programming is producing these kinds of positive outcomes, we look at video prices and provide current 
prices for a sample of video packages offered by some MVPDs. We also examine competition in the 
market for the delivery of video programming from an investor perspective, including how the various 

ty pes of MVPDs are doing relative to one another. As such, we report on video subscribers and 
penetration, revenue, investment, and profitability . 

a. Video Programming Pricing 

135. Section 623(k) of the Act of 1934. as amended by the Cable Act, 425 requires the 
Commission to publish annually a statistical report on the average rates that cable operators charge for 
basic service, other cable programming, and cable equipment. 420 Table 3 uses data from the 
Commission’s most recent report on cable industry prices to show prices for basic service, expanded basic 
service, and the next most popular service (plus equipment) for the years 2006 to 2010. 42 ' Table 3 show's 
that prices for basic service, expanded basic service, and the next most popular service (plus equipment) 
increased over the period 2006 to 20 lO. 4 * 8 


J ~ 4 Century Link, http: //www.ccniurvlink com prismtv ^ index, him] (visited Mar. 2. 2012). 

425 See 47 U.S.C. 5 543(k). 

4-0 The 1992 Cable Act requires operators to offer an entry-level basic service, which must include, at a minimum, 
all commercial and noncommercial local broadcast stations entitled to carriage under the must-cany provisions of 
the Communications Act of 1934. 47 U.S.C. $$ 534-35. Basic service must also oiler any other local broadcast 
station provided to any subscriber, as well as public, educational, and governmental access channels that the local 
franchise authority (LFA) may require the operator to carry. See 47 U.S.C. § 543(b)(7). Cable programming refers 
to a tier of video channels for which the operator charges a separate rate, other than the basic service channels and 
channels for which pcr-channc! or per-program charges apply. See 47 U.S.C. $ 543(kKlH2). Cable equipment 
refers to a converter box and other customer premises equipment for accessing cable services. See 47 U.S.C. § 
543(b)(3). 

4-7 See Implementation of Section 3 of the Cable Television Consumer Protection and (_'omf?etiiion Act of 1992, 
Statistical Report on Average Rates for Basic Service. ( able Programming Service, and Fxfinpment. MM Docket 
No. 92-266. Report on Cable Industry Prices. 27 FCC Red 2427. 2435. Table 3 (MB 2012) ("2010 Cable Price 
Sun’ey Report"). 

* 2 $ 

The next most popular service package generally includes all the programming channels included in the 
expanded basic service package and at least seven additional cable network channels. Id. 2432. at c 10. 
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Table 3: Historical Average Monthly Prices 


Year 

Basic Service 

Price 

Expanded Basic 
Service Price 

Next Most 

Popular Serv ice 
& Equipment 

Price 

2006 

$14.59 

S45.26 

$59.09 




$60.27 

2008 

$16.11 

$49.65 

$63.66 

2009 

$17.65 

S52.37 

$67.92 

2010 

$17.93 

$54.44 

$71.39 


136. Table 4 provides examples of prominently displayed video packages from MVPD 
websites. Table 4 does not show all of the video packages offered by the MVPDs. For example, the 
cable MVPDs included in Table 4 offer basic and expanded basic video packages. These video packages, 
however, were not prominently displayed on their websites. Table 4 shows the name of the video 
package, the advertised price, and the number of channels. 4 ' 0 The advertised video packages are often 
promotional prices for new customers. At the end of the promotional time period, the price for services 
rises to the •‘normal’* price. It is important to note that some of the video packages show n in Table 4 
include advanced video services (e g., DVR service), some include equipment (eg., an HD/DVR set-top 
receiver), and some include premium channels ie.g, HBO). Even where the number of channels is the 
same, each package contains a different mix of channels. 450 Many services and features that affect the 
value of a video package are not shown in fable 4. Therefore, at best, this information provides only a 
starting point for comparing video packages since there is no standard video package for making direct 
price comparisons. For these reasons, Table 4 contains only a sample of advertised prices for prominently 
displayed video package offerings. 


’ f ' # When MVPDs advertise the number of channels, they usually include both video channels and music channels. 
The video channels in l ahle 4 include those found on the basic and expanded basic service and a range of digital 
channels. 

f or example, some MVPDs include all of [he premium movie channels in their most expensive advertised video 
package while other MVPDs include fewer premium movie channels in their most expensive advertised video 
package. 
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Table 4: Examples of MVPD Video Package Prices 


Cable 

Comcast 431 

Digital Starter 

$29.99 

(80 channels) 

Digital Preferred 
$39.99 

(160 channels) 

Digital Premier 
S84.99 

(200 channels) 


Cox”’ 

TV Essential 

$57.99 

(95 channels) 

Advanced TV 

Preferred 

$67.99 

(236 channels) 

Advanced TV 

Premier 

$76.99 

(270 channels) 



Essentials 

S46.99 

(159 channels) 

Preferred 

$54.99 

(196 channels) 

Gold Package 
$98.47 

(295 channels) 


DBS 

DIRECTV 4 ' 4 

Choice 

$29.99 

(150 channels) 

Choice Extra 
$34.99 

(210 channels) 

Choice Ultimate 
$39.99 

(225 channels) 

Premier 

$83.99 

(285 channels) 

DISH Network 415 

America's 

Top 120 
$29.99 

(120 channels) 

America’s 

Top 200 
$39.99 

(200 channels) 

America’s 

Top 250 
$44.99 

(250 channels) 

America's 
“Everything” Pak 
$79.99 

(315 channels) 

Telephone 

AT&T U-verse 416 

U100 TV 
$34 

(210 channels) 

U200 TV 
$44 

(270 channels) 

U300 TV 
$59 

(360 channels) 

IJ450 TV 1 

$92 j 

(430 channels) 


Prime HD 
$64.99 

(195 channels) 

Extreme HD 
$74.99 

(285 channels) 

Ultimate HD 
$89.99 

(350 channels) 



431 Comcast, htt p://www.conicast.com/Cornoratc/l.earn DinitaU able Jigitulcablc.html (visited Nov. 9. 2011). 

4? " Cox Communications, https: Vsccure.cox.com Serv icc Storc.C trdcrNow.asnx/SO W&campcode sa- 
tv 1 special-oilers (visited Nov. 9. 2011). 

1,3 Bend Broad band, http: vnuu hendhroadhandconi residential dc inde\.asp?nagcll) dc tf Essentials (visited Nov 
9.2011). “ 


434 DIRECTV, http: wuu Jireci\ .conr DTVAPP new customer base 
9.2011). 


packaecs.isiy.Mbttternav tvpc---l (visited Nov. 


DISH Network, http.' www .dishnetwork.com packages proerammiim default.asp x (visited Nov. 9. 2011). 

43h AT&T, http:, ww.att.com u-verse shop index,jsp Nhopf iherld^l0(H)04&uiSlotCiick^2-005THH-903422-2- 
2&re 1 =~-nofo 11 o w * tbid=w q V UP2 Vi VN/ (visited Nov. 9. 2011). 

43 ' Verizon, http: uww22,\eri/on.eom.■'Residential.'! iOS 1 V Overview?p!ans (visited Nov. 9. 2011). 
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b. Video Subscribers and Penetration 

137. Video Subscribers . Table 5 shows the number of video subscribers for cable, DBS, and 
telephone MVPDs. Between 2006 and 2010. the number of subscribers to M VPD video service has 
grown from 95.8 million in 2006 to 100.8 in 2010, a net increase of five million subscribers. 4 ,8 Over that 
period, however, cable MVPDs lost video subscribers and market share. At the end of 2006, cable 
MVPDs had 65.4 million video subscribers (68.3 percent of the 95.8 million MVPD video subscribers). 4 w 
By year-end 2010, the number of cable MVPD subscribers had declined to 59.8 million (59.3 percent of 
the MVPD subscribers), a loss of 5.6 million subscribers. 410 Table 5 shows that from 2006 to 2010. large 
cable MVPDs accounted for the majority of the cable MVPD video subscriber losses. For example. 
Comcast lost 1.4 million video subscribers. Time Warner Cable lost one million video subscribers. Cox 
lost 500,000 video subscribers, and Charter lost 900,000 video subscribers. 

138. SNL Kagan explains that competition continues to reduce cables share of the U.S. video 
market and that cable MVPDs are expected to continue losing basic video subscribers to competing 
MVPDs. 441 According to SNL Kagan, cable video subscriptions have been eroded by competition from 
new telephone MVPDs and established DBS MVPDs. 44: Another analyst says that a weak economy is a 
contributing factor but increased competition from DBS and telephone MVPDs is the main reason that 
cable MVPDs are losing video subscribers. 443 

139. Table 5 shows that DBS MVPDs and telephone MVPDs gained video subscribers and 
market share during the period 2006 to 2010. In 2006. DBS MVPDs had 29.1 million video subscribers 
(30.4 percent). 444 By 2010, the number of DBS MVPD video subscribers had increased to 33.4 million 
(33.1 percent), a gain of 4.3 million subscribers. 4 ^ DIRECTV credits its increase in subscribers and 
market share to taking customers primarily from cable. 446 Similarly, in 2006. telephone MVPDs had 
approximately 300.000 video subscribers (0.3 percent). 447 Five years later, the number of telephone 
MVPD video subscribers had increased to 6.9 million (6.8 percent of MVPD video subscribers), a gain of 
6.6 million subscribers. According to SNL Kagan, the subscriber gains of telephone MVPDs come at the 


SNL Kagan. I S Multichannel industry Benchmarks, 
http: w u vv .snl.com imcractivex Multichannel Industry Benchmarks.aspx (visited Dec. 21. 201 1). 

4,< ' id. 
uu m. 

441 SNL Kagan. Broadband Cable Financial Databook. 2010 Edition, at 6. 

14 ' SNL Kagan, Cable TV Investor: Deals t< Finance , Jan. 29. 2010. at 10. 

443 

Marguerite Reardon. Competition and a Weak Economy Plague Cable TV , CNET NEWS. Nov. 3. 2011, 
http. J hcus.cnct.com 8201-306X6 3-57316511-2o6 compelition-and-a-vvcak-economy-niaguc-cahle-tv (visited Apr. 
6. 2012). The article cites statements from Craig Moffett, an analyst with Sanford Bernstein. 

444 

SNL Kagan. I . V Multichannel Industry Benchmarks. 
http: w wvv snl com interactivev MultichannelInduslrs Benchmark*.aspx (visited Dec. 21. 2011). 

*'■ hi 

44< ' DIRECTV. 2010 Annual Report , Message to Shareholders. 

44 SNL Kagan, U.S. Multichannel Industry Benchmarks. 

http: /wavw .sni.com intcractivex MultichannelIndustn Bcnehinarks.asnx (visited Dec. 21, 2011). 
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expense of cable and DBS MVPDs, rather than from a larger percentage of homes subscribing to MVPD 
video services. 448 


Table 5: MVPD Video Subscribers (in millions) 


| Year 

2006 

2007 

2008 

2009 

2010 

imajuGEUtfami 

95.8 

97.7 

98.9 

100.7 

100.8 

Cable 4 *’ 

65.4 

64.9 

63.7 

62.1 

59.8 

Comcast 

24.2 

24.1 

24.2 

23.6 

22.8 

Time Warner 

13.4 

13.3 

13.1 

12.9 

12.4 

Cox 

5.4 

5.4 

5.3 

5.2 

4.9 

Charter 

5.4 

5.2 

5.0 

4.8 

4.5 

Cablevision 

3.1 

3.1 

3.1 

3.1 

J.J 

Bright House 

2.3 

2.3 

2.3 

2.3 

2.2 

Suddenlink 

1.4 

1.3 

1.3 

1.2 

1.2 

Mediacom 

1.4 

1.3 

1.3 

1.2 

1.2 


8.8 

8.9 

8.1 

7.8 

7.3 

DBS" 2 

29.1 

HHKEK3 

31.3 

32.6 

33J 

DIRECTV 45 ’ 

16.0 

mmmm 

17.6 

18.5 

19.2 

■■HU.. 

13.1 

13 8 

13.7 

14.1 

14.1 


SN1. Kagan, Broadband Technology'. June 19. 2009. at 1. 

449 SNL Kagan. 1.S. Multichannel Industry Benchmarks. 

hnp:/Avw\v.snl.com/intcractive\A1ultichannel Industry Benchmark>.aspx (visited Dec. 21. 2011). Table 5 does not 
include subscribers to PCO, HSD. OVS. and wireless cable MVPDs. which had fewer than one million subscribers 
between 2006 and 2010. In addition, the number of video subscribers for individual companies in Table 5 is 
rounded to the nearest 100.000. Because some types of MVPDs arc not included and because of rounding, the sum 
of the individual entries does not equal the MVPD totals. 

450 Id. Individual cable company data come from SNL Kagan, lop Cable \1S()s , 
h11n: Tvuu.snI com intcraetive\TopCableMSOs.aspx (visited Dec. 21. 2011). 

451 All other cable subscribers arc estimated by subtracting the subscribers of the eight largest cable MVPDs from 
total cable subscribers. 

45 “ SNL Kagan. I S. Multichannel Industry' Benchmarks. 

http, www.snl.com intcractivex/MultichannelIndustry Benchmarks.aspx (visited Dec. 21. 2011). 

451 DIRECTV subscriber numbers come from DIRECTV. SEC Form 10-K for the Year Ended December 31. 2006. 
at 3 ("DIRECTV 2006 Form 10-K”); DIRECTV. SEC Form 10-K for the Year Ended December 31, 2007. at 3 
("DIRECTV 2007 Form 10-K**): DIRECTV, SEC Form 10-K for the Year Ended December 31, 2008. at 3 
(“DIRECTV 2008 Form 10-K*'): DIRECTV, SEC Form 10-Kfor the Year Ended December 31, 2000. at 3 
("DIREC I V 2009 Form 10-K' ): DIRECTV 2010 Form 10-K ai 2. 

454 DISH Network subscriber numbers come from EchoStar. SEC Form 10-K A for the Year Ended December 31 
2006. at 1: DISH Network. SEC Form 10-K for the Year Ended December 31, 2007. at 1: DISH Network. SEC 
Form 10-K for the Year Ended December 31. 2008 , at I (“DISH Network 2008 Form 10-K”): DISH Network. SIX' 
Form 10-K for the Year Ended December 31. 2000. at 1: DISH Network 2010 Form 10-K at 1. 
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Table 5: MVPD Video Subscribers (in millions) (continued) 


Year 

2006 

2007 

2008 

2009 

2010 

Telephone^ 

0.3 

1.3 

3.1 

5.1 

6.9 

AT&T U-verse 

0 

0.2 

1.0 

2.1 

3.0 

Verizon EiOS 

0.2 

0.9 

1.9 

2.9 

3.5 


0.1 

0.1 

0.2 

0.1 

0.4 


140. Consumers watch delivered video programming that appeals to them even when the 
programming is not provided by MVPDs. 45/ From 2006 to 2010, an increasing number of consumers 
streamed an increasing amount of video content directly from the Internet to computers, television sets, 
tablets, and smartphones. 45 * Although some consumers may consider online video to be a substitute for 
MVPD video, other consumers may consider online video to be a complement to MVPD video. 
According to Nielsen, during the second quarter of 2011, Americans watched each week on average 32 
hours and 47 minutes of traditional television, two hours and 21 minutes of time-shifted television, 27 
minutes of Internet video, and seven minutes of smart phone video. 45 ’ Reports suggest that some 
consumers are dropping their MVPD video services ("cutting-the-cord’*) or eliminating subscriptions for 
some video services such as premium channels ("cord-shaving") in favor of video services delivered over 
the Internet. 4 '’ 0 According to one estimate, 13 percent of consumers with a broadband connection ‘'cord- 
shaved’* in the past year. 4 * 1 However, there are also indications that increased view ing of video 


SNL Kagan, US. Multichannel Industry Benchmarks . 

Iitip: www.snl.com interactivcvMuItichannelIndustryBcnchinarks.aspx (visited Dec. 21. 201 1). Individual 
telephone company data come from SNL Kagan, Broadband f able Financial Databook, 2008 bdition. at 48; 2009 
Edition, at 50; 2010 Edition, at 44; 2011 Edition, at 42. 

45f> All other telephone MVPD subscribers are estimated by subtracting the subscribers of the two largest telephone 
VIVPDs from total telephone MVPD subscribers. 

'' 7 NC I A 6X11 Comments at 19-21. 

~ 1 '* Wc discuss online \idco distributors in Section III. C. ot this Report. 

Nielsen, The Cross-Platform Report. Quarter 2. 2011. at 5. 

See Ian Olgcirson & Deana Myers, (her-the-top Substitution Forecast to Erode Multichannel Penetrations , SNL. 
Kagan, July 15. 2011. http: ffw w w.snl.com interactivW'articlc.asn\Vid-13029656&KPI..T=6 (estimating that nearly 
4 percent of occupied U.S. households will employ Internet video in lieu of subscribing to a multichannel video 
package at year-end 2011): Terrence O'Brien. Xerflix Users More Likely to Cut the Cord . SWITCHED, Jan. 5, 201 L 
http: www. switched.com 201 I nl,u5/nelf!i\-uscrs-more-likel\-to-eut-the-ejble-eord (citing a JP Morgan survey 
that 28 percent of cable subscribers would consider cutting the cord, but that 47 percent of Netflix customers would 
do so): Andy Plcsser. Roku Owners are "Cutting the Curd ” in Substantial Sumhers. Beet.TV. May 10. 2011. 
http: vvwn.bcct.lv 2011 05 roku-owtiers -are-cuHing-dcord-in-vuhNlantial-iHimhers-.html (citing interview with Jim 
I unk of Roku that "|s|omc 15-20 percent of Roku owners are cancelling their cable or satellite services agreement 
and are relying solely on a broadband connection to get their television programming”). 

High-speed BroadbandMay Accelerate Cord Cutting. Parks Associates. Aug. 24. 2011. 
http: www.parksassociates.com bloc articlehigh-spccd-broadband-mav-accelennc-cord-cutting . One contmenter 
explains that viewing Internet content on a television set can be relatively simple, as "simple as connecting a cable 
between the HDMI output of a computer and the HDMI input of a telev ision set” though not many consumers may 
be inclined to view television programming in this manner. Nonetheless, such direct PC-to-TV connections are 
deemed infrequent and restricted to tech-sav vy consumers, with approximately one-third of broadband users 
connecting a PC! to their TV specifically to enjoy PC or online video on "the big screen" at least once a year. See 
NCI A 6/8/2011 Comments at 24 (citing The Diffusion Group. PC-to-l l Connectivity More Widespread Than 
(continued....) 
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programming delivered over the Internet does not necessarily translate into decreased \1VPD 
subscriptions. 462 

141. Video Penetration. Because a large part of all MVPD video delivery systems represents 
fixed costs (costs that do not vary with the number of subscribers), higher levels of video penetration (the 
number of video subscribers divided by the number of homes passed by the MVPD) typically translate 
into lower costs per subscriber and increased profit. 461 Comparing the video penetration of one type of 
MVPD with the video penetration of another type of MVPD can be problematic, however, because the 
different types of MVPDs have different fixed costs. 464 For instance, the fixed costs of offering cable 
MVPD service to every home in the United States is much higher than the fixed costs of offering DBS 
MVPD service to every home in the United States. 465 As such, a DBS MVPD may be on solid financial 
footing with lower video penetration, relative to a cable MVPD with higher video penetration. 

Regardless of technology, however, every MVPD seeks higher levels of video penetration. 

142. Table 6 shows MVPD video penetration for the years 2006 through 2010. Over the five- 
year period, cable MVPD video penetration decreased from 53.8 percent of all homes passed by cable 
MVPDs to 46.5 percent. Phis is consistent with our finding that cable MVPDs lost subscribers over the 
same period. In contrast, DBS MVPD video penetration increased from 22.9 percent of all homes in 2006 
to 25.5 percent in 2010. Over the same period, telephone MVPDs built new video delivery sy stems and 
signed subscribers, increasing their video penetration from 3.3 percent to 15.2 percent of all homes. To 
the extent that telephone MVPDs incur fixed and operating costs similar to those incurred by cable 
MVPDs. telephone MVPDs will have to increase video penetration to realize financial returns similar to 
those earned by cable MVPDs. 41 ' 6 


(Continued from previous page) - 

Perceived , Mar. 1. 2011, http://tdgrcsearch.com-blogs press-releases'archive 2011 03 01 ( pc-to-tv-connectivity- 
more-widespread-than-perceived.aspx). 

46 ~ Frank N. Magid Associates. Inc.. Magid Study: Consumers More Connected to TV Sets Than Ever TV 
Purchase Intentions Climb to Pre-Recession Levels, Demand for Smart TVs Impressive (press release), Nov. 22, 
2011 . 

463 Harold L. Vogel. Entkrtainmi-jm Indus iky Economics 339-43 (Cambridge University Press) (8 ,h ed. 2011) 
("Vogel"). 

404 Id. at 344-46. 

465 DIRECTV explains that its satellite-based service provides many advantages over ground-based cable television 
services including the ability to distribute video programming to millions of recipients nationwide with minimal 
incremental infrastructure cost per additional subscriber. Satellites also provide comprehensive coverage to areas 
with low population density. DIRECTV 2010 Form 10-K at 4. 

t66 llazlelt on l erizon EiOS Project , George Mason University School of Law. 

Imp, vvwu.law.emu.edunews- 201 0 lwlott ties (visited Jan. 16. 2012). 
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Table 6: MVPD Video Penetration 


Year 

2006 

2007 

2008 

2009 

2010 


53.8% 

52.4% 

50.7% 

48.9% 

46.5% 

Comcast 

51.0% 

49.8% 

47.8% 

45.5% 

43.9% 

Time Warner 

51.4% 

50.0% 

48.8% 

47.0% 

45.2% 

Cox 

58.3% 

57.1% 

54.8% 

52.5% 

49.5% 

Charter 

46.3% 

44.8% 

43.1% 

40.4% 

38.4% 

Cablevision 

68.5% 

66.7% 

65.7% 

63.4% 

59.9% 

Bright 1 louse 

57.8% 

57.4% 

56.1% 

54.1% 

51.6% 

Suddenlink 

49.7% 

49.5% 

48.8% 

46.4% 

45.4% 

Med i acorn 

48.8% 

46.7% 

46.3% 

44.1% 

42.4% 

OBS** 

22.9% 

23.8% 

24.2% 

25.0% 

25.5% 

DIRECTV 

12.6% 

13.1% 

13.6% 

14.2% 

14.7% 

DISH Network 

10.3% 

10.7% 

10.6% 

10.8% 

10.8% 


3.3% 

6.4% 

9.8% 

13.2% 

15.2% 

AT&T U-verse 

N/A 

2.5% 

5.9% 

9.3% 

11.0% 

Verizon FiOS 

3.3% 

9.7% 

15.0% 

18.8% 

22.4% 


143. Digital Video, Internet, and Telephone Subscription and Penetration. SNL Kagan 
reports that cable MVPDs have been losing video subscribers at an increasing rate over the last five years. 
At the same time, however, the remaining cable customers added subscriptions to digital video service or 


40 ' Estimates are derived by di\ iding all cable basic subscribers by all cable homes passed. Because cable MVPDs 
rarely offer video serv ice in the same geographic areas, video penetration for all cable MVPDs is a weighted average 
of the video penetration of all cable MVPDs. SNL Kagan. US. Multichannel Industry Benchmarks . 
http: V wan .snl.com: intcracti vex Multichannel Industry Bcnchmarks.a.spx (visited Dee. 23, 2011). Individual cable 
company data come from SNI Kagan. Benchmarking ( 'able MSO f inancial Statistics. 201 1 I*dilion, at 5. 

,c '* Estimates are derived by dividing all DBS MVPD subscribers by the number of homes in the United States. 
Because DIRECTV' and DISH Network offer MVPD serv ice to all homes in the United States. DBS video 
penetration can also be derived by summing the video penetration of DIRECTV and DISH Network. SNL Kagan. 
IS. Multichannel Industry Benchmarks, http: w wvv.snl.com/iineracti vex ■•Multichannel Industry Benchmarks.aspx 
(visited Dec. 23. 2011). Individual DBS company estimates are derived by dividing the company's subscribers (as 
reported in their annual reports) by the number of homes in the United Slates. 

409 Estimates arc derived by summing Verizon and AT&T MVPD subscribers and dividing by the number of 
Verizon PiOS and AT& f U-verse homo passed. Because Verizon and AT&T do not offer MVPD service in the 
same geographic area, video penetration is a weighted average of the video penetration of these two telephone 
MVPDs. Verizon and AT&T estimates arc derived by dividing a company's MVPD subscribers (as reported in their 
annual reports) by the number of homes passed by the company’s MVPD system (as reported in their annual 
reports). 
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subscribed to cable bundles that include video. Internet access, and telephone services. 470 While cable 
MVPD video subscribers decreased from 65.4 million in 2006 to 59.8 million in 2010. the number of 
cable customers that subscribed to digital video service grew from 32.6 million to 44.7 million, and 
digital video penetration rose from 49.8 percent to 74.8 (/>., the number of digital video subscribers 
divided by the number of basic cable subscribers). 47 ' In addition, the number of cable Internet access 
subscribers grew from 31.1 million in 2006 to 44.4 million in 2010, increasing Internet penetration (/.*?., 
the number of Internet subscribers divided by the number of cable homes passed) from 25.0 percent to 
34.8 percent. 472 In addition, the number of telephone subscribers grew from 9.4 million in 2006 to 23.9 
million in 2010, with telephone penetration (/>., the number of telephone subscribers divided by the 
number of homes passed) increasing from 11.1 percent to 19.2 percent. 473 

c. Revenue 

144. The varied business models of the different types of MVPDs complicate any discussion 
of revenue. Specifically, cable and telephone MVPDs, which have two-way systems, offer video, 

Internet, and telephone services and earn revenue from each of these serv ices. Thus, data regarding total 
revenue for cable and telephone MVPDs reflect an aggregation of revenue from multiple services. In 
contrast, DBS MVPDs, have one-way systems and cam almost all of their revenue from delivered video 
services. Although we report MVPD total revenue, because the focus of this Report is the delivery of 
video programming when data are available we also report the revenue earned from video services. 
Providing both total revenue and video revenue facilitates a comparison regarding how much of a specific 
MVPD’s business is related to the delivery of video services. 

145. Table 7 shows MVPD total revenue. Total revenue for cable MVPDs derives from video, 
Internet access, and telephone services sold to both residential units and businesses. Total revenue for 
cable MVPDs increased from $71.9 billion in 2006 to $93.8 billion in 2010. Revenue from video 
accounted for 63 percent of cable MVPD total operating revenue in 2010, Internet access accounted for 
21 percent, telephone accounted for approximately 10 percent, and commercial services accounted for 
approximately 6 percent. 474 Table 7 also provides total revenue for a sample of cable MVPDs. 47 * Each of 
the large cable MVPDs in our sample increased total revenue over the period 2006 to 2010. Total 
revenue for DBS MVPDs increased from $24.6 billion in 2006 to $36.7 billion in 2010. and almost all of 
the revenue comes from the video services. 47t> Table 7 shows total revenue for AT&T and Verizon. Total 


' 0 SNL Kagan. Benchmarking Cable \1S() Financial Statistics . 2<>I 1 Edition. at 2. 

471 Id. at 7. 

472 hi. at 8. 

477 Id. at 10. 

4 4 SNL Kagan. Broadband Cable Financial Databook. 2011 Edition, at 8. Wc include local advertising revenue 
and “miscellaneous" revenue in our estimates of video revenue. Miscellaneous revenue includes installation fees, 
home shopping, equipment charges, home networking, pay-per-view and VOl), DVRs. and HD. 

47< ’ Total revenue estimates for individual cable MVPDs comes from SNL Kagan. Benchmarking Cable MSO 
Financial Statistics. 2011 Edition, at 13. 

470 For DISH Network, subscriber-related revenue accounted for over 99 percent of total operating revenue in 2010 
DISH explains that subscriber-related revenue consists of revenue from basic, premium movie, local, HD and pay- 
per-view programming, as well as Latino and international subscription television services, equipment rental fees 
and other hardware related fees, including fees for DVRs. equipment upgrade fees and additional outlet fees from 
subscribers with multiple receivers, advertising services, fees earned from in-home service operations, and other 
subscriber revenue. DISH Network 2010 Form 10-K at 45. 48. DIRECTV explains that it cams revenues mostly 
from the monthly fees it charges subscribers for subscriptions to basic and premium channel programming. HD 
(continued....) 
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revenue for AT&T combines revenue from its wireless segment, which accounted for 47 percent of its 
total operating revenue in 2010; its wireline segment (that includes U-verse), which accounted for 49 
percent of its total operating revenue in 2010: and two other segments, which together accounted for four 
percent of its total operating revenue. 477 Total revenue for Verizon combines revenue from its domestic 
wireless segment and its wireline segment (that includes FiOS). The wireless segment contributed 
approximately 60 percent of Verizon's total operating revenue in 2010 and the wireline segment 
contributed approximately 40 percent. 478 


Table 7: MVPD Tofal Revenue (in billions) 


Year 

2006 

2007 

2008 

2009 

2010 

Cable 4 "' “ 

$71.9 

$78.9 

$85.2 

$89.5 

$93.8 

Comcast 

S26.5 

$30.3 

$32.6 

$33.9 

$35.4 

Time Warner 

$14.8 

$16.0 

$17.2 

$17.9 

$18.9 

Chatter 

$5.5 

S6.0 

$6.4 

$6.7 

$7.0 

Cablevision 

$4.1 

S4.5 

$5.0 

$5.2 

$5.5 

Suddenlink 

$0.9 


$1.5 

mgmmm 

$1.7 

Mediacom 

$1.2 

mmmm 

$1.4 

$1.5 

$1.5 


S24.6 

$28.3 

S31.3 

$33.3 

S36.7 


$14.8 

$17.2 

$19.7 

$21.6 

$24.1 

DISH 

Network 482 

$9.8 

SI l.l 

$11.6 

$11.7 

H 


SI 50.7 

$211.8 

$220.8 

$230.3 

$230.9 

AT&T 1 * 4 

$62.5 


$123.4 

$122.5 

$124.3 

Verizon 455 

$88.2 

$93.5 

$97,4 

$107.8 

$106.6 


(Continued from previous page) - 

programming and access fees, pay-per-view programming, and seasonal and live sporting events. DIRKCTV also 
earns revenues from monthly fees that it charges subscribers for leased set-top receivers and DVR service. 


DIRKCTV 2010 Form 10-K at 38. 

4 7 AT&T, 2010 Annual Report, at 33. 

4 * Verizon, 2010 Annual Report, at 13. 

47; SNL Kagan, Broadband Cable Financial Databook. 2011 Edition, at 8. The estimates shown arc based on all 
cable MVPDs. not just the cable MVPDs listed in Table 7. 

45u Total revenue for DBS is the sum of total revenue for DIRECTV and DISH Network. 

481 DIRECTV 2010 Form 10-k at 30. 

482 DISH Network 2010 Form 10-K at 41. 

483 The estimates shown are the sum of total revenue for A I & I and Verizon and do not include other telephone 
companies that offer MVPD service. As such, the estimates understate total revenue for telephone MVPDs. 

4M AT&T, 2010 Annual Report, al 30. 

4,5 Verizon. 2010 Annual Report, at 13. 
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146. Table 8 shows available data on MV PD revenue from video services alone. Cable 
MVPD video revenue increased from $51.8 billion in 2006 to $59.0 billion in 2010. 486 Although the 
number of basic cable MVPD subscribers decreased from 2006 to 2010. the remaining subscribers 
purchased an increasing number of subscriptions to advanced video services (e g ., digital programming 
tiers and HD and DVR serv ices). The increased number of subscriptions to advanced video serv ices and 
increases in the prices charged for cable MVPD services resulted in an increase in cable MVPD revenue 
during the period 2006 to 2010. 487 DBS MVPD video revenue increased from $23.5 billion to $32.9 
billion. Table 8 also shows video revenue for a select number of publicly-traded cable MVPDs. AT&T 
and Verizon do not report video revenue separately. 488 


48n SNI, Kagan. Rroatlband Cable Financial Databook. 20! I Fdilion, at X. Estimates for cable MVPD video 
revenue were derived by summing basic cable revenue, lota! pay revenue, total digital tier revenue, net local 
advertising revenue, and miscellaneous revenue (which include revenues from installation and equipment rentals. 
VOP, DVR. and III)). 

^ hi at 2. 12. 

”' s Within AT&T's wireline segment, the company aggregates video revenue into "Data" revenue, which includes 
video serv ice. Internet access serv ice from both U-verse and DSL. and VoIP telephone service from U-verse. 

A I& 1 asserts that it expects revenue from U-verse to expand as revenue from traditional, circuit-based serv ices 
continues to decline. AT&T. 2010 Annual Report , at 37-38. 

Within Verizon’s wireline segment, video revenue is aggregated into "Mass Markets” revenue, which includes video 
serv ice. Internet access service from both l iOS and DSL. and traditional landline and VoIP telephone service. 
Verizon explains that increases in Mass Markets revenue from 2009 to 2010 arc driven by the expansion of 
consumer and business FiOS serv ices, which is partially offset by a decline of local exchange revenue stemming 
from a decline in legacy landline telephone service. Verizon. 2010 Annual Report, at 25. 


8675 




Federal Communications Commission 


FCC 12-81 


Table 8: Video Revenue (in billions) 


Year 

mmm 

EHH 

2008 

2009 

2010 

Cable 

$51.8 

$54.3 

$56.6 

$57.4 

$59.0 


$15.1 

$17.7 

$19.2 

$19.4 

$19.5 


$7.6 

SI 0.2 

$10.5 

$10.8 

$11.0 


$3.3 

S3.4 

$3.7 

$3.7 

$3.7 



$2.8 

$3.0 

S3.1 

$3.2 

DBS 40 

$23.5 

$26.6 

$28.9 

$30.4 

$32.9 


$13.7 


$17.3 

$18.7 

$20.3 

DISH 

Network 405 

$9.8 

$11.1 

SI 1.6 

$11.7 

$12.6 


147. Average Revenue Per Unit. Average revenue per unit ("ARPU”) is a performance metric 
that estimates the value of a single unit by dividing a company's total revenue by the total number of 
units. In this case a unit is a single subscriber. The metric includes revenue from all services. Therefore, 
for those MVPDs that provide video, Internet access, and telephone service, this metric includes revenue 
from all of these services and associated equipment such as set-top boxes and modems. Since this Report, 
however, is focused on video, when data are available, we also report ARPU for video services alone, 
which is estimated by dividing video revenue by the total number of video subscribers. 

148. Table 9 shows monthly ARPU for all services for the five-year period from 2006 to 2010. 
Cable MVPDs’ per-subscriber monthly revenue has risen steadily over this period due to a combination 
of grow th in the number of subscribers to cable bundles, growth in the number of subscribers to advanced 
services, and price rate increases. 406 Monthly ARPU for cable MVPDs was $87.70 in 2006, and increased 
to $ 122.20 in 2010. DBS MVPDs generally receive smaller ARPU compared to cable MVPDs. 407 


48 * Comcast 2010 form 10-K at 39: Comcast. SIX' Form W-K tor the Year Ended December31. 2007. at 24. 

40< l ime Warner Cable. 2010 Annual Report, at 69: Time Warner Cable. SIX' Eorm W-K for the Year Ended 
December 3 /. 2007, at 89. 

411 Charter. SEC Form W-K for the Year Ended December 31. 20 W. at 43: Charter. SEC Form IO-K for the Year 
Ended December 31. 2007. at 24. 

Cablevision. SEC Eorm W-K tor the Year Ended December 31. 2010. at 68; Cablevision. SEC f orm 10-K for the 
Year Ended December 31. 2008. at 67; Cablevision. SEC form IO-K for the Year Ended December 31. 2007. at 63. 

4 J DBS MVIM) video revenue is the sum of DIRECI V ITS. and DISH Network video revenue. 

404 DIRECTV video revenue is less than total revenue because we report video revenue from DIRECTV ( J.S. and 
exclude video revenue from DIRECTV Latin America. DIRECTV 2010 Form 10-K at 35: DIRECTV 2007 Eorm 
10-K at 40. 

,r,< DISH Network 2010 lorm 10-K at 41. 

SNL Kagan. Benchmarking Cable l ISO Financial Statistics. 2011 Edition, at 14. 

Whereas cable MVPDs receive revenue from video. Internet access, and telephone services. DBS relies almost 
exclusively on revenue from video services. 
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Although AT&T and Verizon estimate ARPU for their Wireless segments, they do not make similar 
estimates for their Wireline segments, which include their video services, so data are not available to 
calculate this performance metric. 4 * 


Table 9: Monthly ARPU for All MVPD Services 


Year 

2006 


2008 

2009 


Cable* 1 *’ 

$87.70 

S95.30 

$105.40 

$113.70 

$122.20 

Comcast 

$91.30 

$101.60 

$111.10 

$118.20 

$127.10 

Time Warner 
Cable 

$91.70 

$94.10 

$102.50 

$110.30 

$118.60 

Charter 

$84.60 

$94.10 

$105.10 

$114.70 

$125.70 

Cablevision 

$110.40 

$121.20 

$132.70 

$140.40 

$143.00 

Suddcnlink 

$78.00 

$81.80 

$93.20 

$103.20 

$114.40 

Mediacom 

$72.00 

$79.70 

$88.40 

$95.20 

$102.80 

DBS 






DIRECT V'" 0 

$73.70 

$79.10 

$83.90 

$85.50 

$89.70 

DISH 

Network 501 

$62.80 

$65.80 

$69.30 

$70.00 

$73.30 


149. Table 10 shows monthly ARPU for video services alone. Despite losses in cable 
subscribers, cable MVPDs achieved increased ARPU for video services from 2006 to 2010 by raising 
prices and increasing subscriptions from the remaining customers for advanced video services (e. 
digital video. DVR, VOD, and HD). 50 * Video ARPU for cable MVPDs increased from S52.20 in 2006 to 
$66.40 in 2010. Table 10 also includes video ARPU estimates for a sample of cable companies. The 
results show consistent growth in video ARPU for each of these cable companies. Because DBS MVPDs 
eam almost all of their operaiing revenue from subscription video services, we estimate monthly ARPU 
for video services to be the same as monthly ARPU for all services. As noted above. AT&T and Verizon 
do not provide estimates of ARPU for their Wireline segments, which include their video services, so data 
are not available to calculate this performance metric. 


49S One reason for telephone MVPDs not providing ARPU estimates for their wireline segments may be that the 
w ireline segment contains an amalgamation of two sy stems (an older system using traditional copper wire and 
circuit switches and the newer using fiber and IP technology) with a migration of customers and sen ices from one 
system to the other. 

490 Monthly ARPU data for cable MVPDs and indiv idual cable companies come from SNL Kagan. Benchmarking 
Cable MSO Financial Statistics , 2011 Edition, at 14. 

500 ARPU data are for DIRECTV's U.S. Segment (i e.. excluding the Latin America Segment). DIRECTV 2006 
Form 10-K at 48: DIRECTV 2007 Form 10-K at 47: DIRECTV 2008 f orm 10-K at 49:"DIRECTV 2009 Form 10-K 
at 55; DIRECTV 2010 Form 10-K at 42. 

501 DISH Network 2010 Form 10-K at 41. 

5t ‘* SNL Kagan. Benchmarking Cable MSO Financial Statistics. 2011 Edition at 14. 
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Table 10: Monthly ARPU for Video Services 


Year 

2006 

2007 

2008 

2009 

2010 


$52.20 

S57.20 

$61.40 

$64.10 

S66.40 

Comcast 

S60.10 

S65.60 

$68.40 

$71.00 

$73.20 

Time Warner 
Cable 

$47.40 

$63.60 

$66.20 

$68.90 

$72.30 

Charter 

$50.20 

$55.40 

$63.20 

$65.90 

$69.20 

Cablevision 

$69.80 

$74.00 

$79.20 

$83.20 


Suddenlink 

$33.10 

$45.20 

$51.70 

$54.50 

$57.20 

Mediacom 

$52.40 

$55.00 

$58.70 

$61.40 

$62.90 

DBS 







$73.70 

$79.10 

$83.90 

$85.50 

$89.70 

DISH 

Network 505 

$62.80 

$65.80 

$69.30 

$70.00 

$73.30 


d. Investment 

150. For the five-year period from 2006 to 2010. cable MVPDs invested $67.3 billion in 
infrastructure.*'* For cable MVPDs, capital expenditures peaked from 2000 to 2002 when many cable 
MVPD system upgrades occurred.' 07 Cable M VPD capital spending has fallen since then and has 
fluctuated within the $10 billion to $12 billion range over the past five years as capital investments have 
shifted from upgrades to capital tied to increased revenue streams (e g., providing upgraded set-top 
receivers to new subscribers of advanced services) and capital tied to expansion of MVPD services to 
businesses. 508 According to NCTA, cable MVPD infrastructure expenditures were $12.4 billion in 2006, 
$14.6 billion in 2007, S14.6 billion in 2008. $13.3 billion in 2009, and $12.4 billion in 2010 ^ DBS 
MVPDs needed to construct and launch new satellites to expand their offerings of new programming and 
services. 5 ' 0 DISH Network expanded its channel capacity by launching two more satellites in 2010.'" 

5(1 Monthly video ARPU data for cable MVPDs and individual cable companies conic from SNL Kagan. 
Benchmarking Cable \ISO Financial Statistics* 2011 Edition, at 14. 

' 04 ARPU dala are for DIRF.CI V s U.S. Segment H e., excluding the 1 atin America Segment). DIRECTV 2006 
l orm 10-k at 48: DIRECTV 2007 Form 10-K at 47: DIRECTV 2008 Form 10-K at 4of DIRECTV 2000 Form 10-K 
at 55: DIRECTV 2010 Form 10-K at 42. 

505 DISH Network 2010 f orm 10-K at 41. 

5< * NCTA 6 8 11 Comments at 10. 

>0/ SN1. Kagan, Benchmarking Cable MSO financial Statistics* 201 I Edition, at 16. 

Id. at 12, 16: SNE Kagan. Broadband Cable financial Databook. 201 I Edition, at <83. 

>lY> NCI A 6/X/l I Comments at 10. 

510 DIRECTV 2010 Form 10-K at 21. 

DISH Network. 20W Annual Report. Letter to Shareholders. 
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Between 2006 and 2010, Verizon and AT&T invested billion of dollars upgrading their systems enabling 
them to provide MV PD video service. Verizon expected to invest $23 billion from 2004 to 2010 
deploying its FiOS network. 512 

e. Profitability 

151. In reporting profitability, MVPDs often combine revenues and costs from multiple 
services. 5M For example, cable MVPDs that oiler video, Internet access, and telephone services often 
combine the revenues and costs of these services to estimate profitability. As such, for cable MVPDs we 
are not able to separate out profitability metrics for video services only. In contrast. DBS MVPDs focus 
on video services and derive the vast majority of their revenue and profits from video services. Thus, 
estimates of DBS profitability can be interpreted as profits from video services. Telephone MVPDs, 
especially the two largest telephone MVPDs that account for the overwhelming majority of telephone 
MVPD video subscribers, combine revenues and costs from video, Internet access, and telephone services 
from both their upgraded wireline systems and their legacy wireline systems. 514 Because they combine a 
range of services from two systems, we cannot estimate any meaningful metric for telephone MVPD 
profits that relate to video services only. 

152. SNL Kagan reports that, despite cable MVPDs continued losses in video subscribers, all 
the advanced service segments digital cable, Internet, and telephone) continue to grow. 5l> The 
result, according to SNL Kagan, has been higher per-subscriber revenues and strong overall financial 
results for cable MVPDs over the past five years from 2006 to 2010.' lo Comcast reports that it has had 
“terrific momentum in our operating and financial performance. In 2010. we had solid growth in 
consolidated revenue, operating cash flow, and operating income. 1 * 517 Comcast explains that its free cash 
flow climbed 22 percent - its third straight year of 20 percent-plus free cash flow growth. 518 DIRECTV 
states, ‘*We had a terrific year in 2010, as we excelled in every important category', beating our plans for 
subscriber growth, revenue and cash flow.’' 519 DIRECTV explains that it is now a $24 billion business 
with free cash flow for the full year at $2.8 billion, growing at 18 percent, and its operating profit before 
depreciation and amortization grew 20 percent, finishing 2010 at $6.4 billion." 20 

153. The conventional measure of financial performance for cable MVPDs has been operating 
cash flow, defined as earnings before interest, taxes, and depreciation and amortization expense 
(EBITDA). 521 Estimates of operating cash flow for a sample of MVPDs are shown in Table 11. SNL 

5U Veri/on 5 20/09 Comments at 6. 

513 Profit is defined as revenue minus costs, although its measurement may vary in different contexts. See Donald S. 
Watson & Mary A. Holman. PRICE Theory AND Its USES 144 (Houghton Milllin Company ) (4 rh ed. 1977). See 
also Brian Butler. A Dictionary or Finance and Banking 280-81 (Oxford University Press) (2 nd ed. 1997) 

(stating that it is not always possible to derive one single figure for profit for an organization from an accepted set of 
data). See also Vogel at 336. Tabic 8.3 (showing select cable MVPD operating revenues and expenses). 

514 Veri/on. 2010 Annual Report , at 25. 

515 SNL Kagan, Benchmarking Coble .XI SO I inoncial Statistics, 201 I Edition, at 2. 

5h> Id. 

517 Comcast. 2010 Annual Review. Letter to Shareholders. 

518 Id. 

51 * D1RKC I V. 201 ti Annual Report , Message to Shareholders. 

520 Id. 

521 Vogel at 339-43. See also SNL Kagan. Benchmarking Cable XISO financial Statistics. 2011 Edition, at 12. 
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Kagan explains that from 2006 to 2010. despite basic video subscriber losses and weaker subscriber 
trends during the housing dow nturn, a combination of price increases and growth in subscriptions to 
digital video services and Internet access and telephone services have enabled cable MVPDs to maintain 
operating margins (defined as operating cash flow divided by revenue) in the upper 30 percent range. 
According to SNL Kagan, Cablevision and Comcast have led their peers with operating margins 
averaging about 40 percent from 2006 to 2010. 5 ~ 3 Over the same period, Verizon reported for its Wireline 
segment an operating margin (EBITDA margin) averaging about 22 percent. 5 " 4 Although DIRECTV 
exhibited steady growth in operating cash flow from 2006 to 2010, DISH Network's numbers grew from 
2006 to 2008, declined in 2009, then rebounded in 2010. AT&T did not report EBITDA and Verizon 
only reported EBITDA for its Wireline segment for 2008, 2009, and 2010. 


Table 11: MVPD Operating Cash Flow (in billions) 


Year 

mmm 


2008 

2009 

2010 

Cable" 4 






Comcast 

$10.6 

$12.2 

$13.2 

$13.7 

$14.6 

Time Warner 

$5.2 

S5.8 

$6.2 

$6.5 

$6.9 

Charter 


$2.1 

$2.3 

$2.5 

$2.6 

Cablevision 

wmm 

SI.8 

$2.0 

$2.1 

$2.2 

Suddenlink 

$0.3 

S0.4 

$0.5 

$0.6 

mam 

Mediacom 

$0.4 

$0.5 

$0.5 

$0.5 

$0.5 

DBS 







$3.2 

S3.6 

$3.9 

$4.4 

$5.2 

DISH 

Network 527 

$2.4 

S2.8 

$2.9 

$2.3 

$3.0 

Telephone 






Verizon 528 

NA 

NA 

$11.3 

$9.8 

$9.2 


SNI. Kagan, Benchmarking Cable MSO l inancial Statistics, 201 I Edition, at 12. 

Id. 

> “ 4 Veri/on reported a wireline segment EBITDA margin of 25.4 percent in 2008, 23.1 percent in 2009. and 22.4 
percent in 2010. Veri/on, 2010 Annual Report, at 27. 

'" 5 EBITDA estimates for individual cable companies come from SNL Kagan. Benchmarking Cable XfSO Financial 
Statistics. 2011 Edition, at 13. 

5 “ r ’ DIRECTV does not provide EBITDA estimates, so we report net cash provided by operating activities. 

DIR EC I V 2010 form 10-K at 33; DIRECTV 2008 lorni 10-K at 41. Estimates for DIR ECIV include both 
DIREC TV ITS. and DIRECTV Latin America. 

5 ‘ EBITDA estimates for DISH Network come from DISH Network 2010 Form 10-K at 48. 53; DISH Network 
2008 f orm 10-K at 44. 50. 

Verizon reported EBI I DA for its wireline segment in 2008. 2009. and 2010. but did not report EBITDA in 2006 
and 2007. Verizon. 2010 Annual Report, at 27. 
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154. In recent years, however, analysts have favored estimating free cash flow, the cash 
that is available to the company for purposes other than new system construction. 529 Free cash flow has 
emerged as an increasingly relevant metric for financial health as the capital investments of cable MVPDs 
have shifted from system upgrades to capital expenditures (e.g., set-top boxes with HD and DVR 
features) tied to increased revenue streams/'* 0 Table 12 shows free cash flow for a sample of MVPDs. 
AT&T did not report free cash flow. Verizon reported free cash flow for 2008. 2009, and 2010 but its 
estimates include both its wireless and wireline segments, so the numbers shed little light on the financial 
performance of its FiOS video serv ices. 


Table 12: MVPD Free Cash Flow (in billions) 


Year 

mmm 

mmm 

2008 

2009 

2010 

Cable 5 - 1 






Comcast 

mmm 

$2.3 

$3.7 

$4.4 

$4.9 

Time Warner 

$0.7 

S1.0 

$1.7 

$1.9 

$2.3 

Charter 

($0.8) 

(S0.9) 

($0.9) 

($0.6) 

$0.7 

Cablevision 

$0.0 

$0.2 

$0.5 

$0.8 

$0.9 

Suddenlink 

(SO. 1) 

$0.0 

$0.1 

$0.1 

$0.0 

Med i acorn 

so.o 

so.o 

$0.0 

$0.1 

$0.1 

DBS 







SI.2 

$1.0 

$1.7 

$2.4 

S2.8 

DISH 

Network 533 

$0.9 

$1.2 

$1.2 

$1.2 

$0.9 

Telephone 







NA 

NA 

$10.3 

$14.5 

$16.9 


Vogel at 340. SNL Kagan defines free cash flow as FBI FDA less capital expenditures, cash paid for interest and 
taxes, and changes in working capital. SNL Kagan. Benchmarking Cable MSG Financial Statistics. 2011 Edition, at 
12 . 

™ld. 

V?l Free cash flow estimates for individual cable companies come from SNL Kagan. Benchmarking Cable MSO 
Financial Statistics. 2011 Edition, at 13. 

5 * 2 Free cash flow estimates for DIRECTV come from DIRECTV 2010 Form 10-K at 33: DIRECTV 2008 Form 10- 
K at 41. Estimates for DIRECT V include both DiREC I V U.S. and DIRECTV Latin America. 

531 Free cash flow estimates for DISH Network conic from DISH Network 2010 Form 10-K at 58: DISH Network 
2008 Form 10-K at 54. 

534 Veri/on reported free cash flow for 2008. 2009. and 2010. but did not report free cash How for 2006 and 2007. 
Verizon's free cash llow estimates include all segments (i e.. both wireless and wireline). Veri/on. 2010 Annual 
Report, at 31. 
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B. Broadcast Television Stations 
1. Introduction 

155. Tliis Report considers broadcast television stations as a separate group. Broadcast 
stations package video programming and deliver it directly over the air to those consumers who do not 
subscribe to an MVPD as well as MVPD subscribers who own television sets that are not connected to an 
MVPD service. Broadcast television station programming is also an input for MVPD services. 

156. Broadcast stations cater to two distinct sets of customers: audiences and advertisers. 5,5 
They seek to provide desirable content to attract and maximize their audiences. In turn, they primarily 
derive revenues by selling time during their broadcasts to advertisers based on the size and demographic 
characteristics of the audiences they reach." 30 Individual commercial stations compete primarily with 
other commercial broadcast stations within their local markets (DMAs) 537 for audiences and advertising 
revenue. Noncommercial stations, while not relying on advertising revenues, compete with commercial 
stations for viewers. Other media, including daily newspapers, local and national cable networks, and the 
Internet earn advertising revenues by attracting audiences within the geographic areas they serve. 538 
Broadcast stations’ advertising revenues depend on viewership of their television programs, w hether 
received by consumers over the air or via an MVPD. Today, broadcast stations are turning to additional 
revenue sources, including retransmission consent fees, ancillary digital television revenues, and 
advertising sold on their web sites. 570 Noncommercial broadcast stations rely on underwriters, viewer 
donations, and government funding for their operations, and also seek to attract audiences as a way to 
increase their revenues from these sources. 

157. On June 12, 2009, full-power television stations completed a transition from analog to 
digital service pursuant to a statutory mandate. 540 Digital broadcasting gives broadcast stations greater 
flexibility. Instead of sending one analog program signal, broadcast stations can use digital technology to 
otYer high definition ("HD”) programming, provide multiple streams of programming, and/or distribute 


535 Advertisers and audiences are mutually dependent. Television stations need to attract audiences in order to earn 
money from advertising. They need advertising revenues in order to make investments in programming that will 
attract audiences. See David S. Evans & Richard Schmalensee. The Industrial Organization of Markets with Two- 
Sided Platforms. COMPFTmoN Pot.'Y IntT 151, 155-56 (2007) (discussing the economics of two-sided platforms 
and its application to competition policy issues especially as it relates to advertising-supported media). 

>36 "[Broadcasting in any and all of its forms is an audience aggregation business.” See Vogel, supra, n. 463. at 
288. 

" T l nder Commission rules, broadcast television stations serve a community of license. See supra, n. 148. 

See. e g.. Nexstar Broadcasting Group. Inc.. SEC Form 10-K for the Year Ended December 31. 20W. at I. 5 
("Nexstar 2010 Form 10-K”): Sinclair Broadcast Group. Inc.. SEC Farm 10-K Jar the Year Ended December 31. 
2010 , at 4. 21 ("Sinclair 2010 Form 10-K”). 

53 * Gray Television. Inc., SEC harm 10-K for the Year Ended December 31, 2010. at 3-4 ("Gray 2010 f orm 10-K '); 
Sinclair 2010 Form 10-K at 4-5: UN I devision Corp., SEC Form 10-K for the \ear Ended December 31. 20 JO. at 
8-10 ("LIN 2010 Form 10-K”). 

47 T.S.C. §309(j)( 14>( A). Full-power analog television service therefore has terminated. See. eg.. Pending 
Applications and Pleadings Related to Proceedings for Xew Analog Full-Power television Stations for 
Communities in Several States. Order. 26 PCX' Red 14301. r 1 (Video Div.. MB 2011). Low-power stations are not 
required to complete their digital conversion until September I, 2015. See Amendment of Parts 7 3 and 7 4 of the 
Commission’s Rules to Establish Rules for Digital Low Power Television. Television Translator, and Television 
Rooster Stations and to Amend Rules lor Digital Class A Television Stations , MB Docket No. 03-185. Second 
Report and Order, 26 FCC Red 10732. 10733. 5 2 (2011). 
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programming to mobile devices. With multicasting.' 4 ' stations can provide a diverse array of 
programming to the audience within a DMA." 142 In addition, stations may affiliate their multicast streams 
with established networks to give viewers in smaller markets more over-the-air viewing options. 

2. Broadcast Television Industry Structure 

158. Consistent with our discussion of the MVPD industry, a key element of our analysis of 
video competition in the broadcast television industry includes industry structure. In this section of the 
Report, we describe critical elements of the broadcast television industry. We then explain horizontal 
concentration and vertical integration in the market. Next, we describe conditions effecting market entry 
during the relevant period, including an overview of existing regulations and market conditions that might 
influence entry' decisions. Finally, we describe recent entry' in the market. 

159. The broadcast television station group consists of commercial and noncommercial, full- 
power, Class A, and low-power stations. 543 The Commission licenses broadcast television stations to both 
individual and group owners to serve local communities within DMAs. 

160. Nationally, the number of broadcast stations has changed little since the last report, 
although the relative mix of VIIF and UHF stations has changed due in large part to the transition to 
digital television. As of December 31, 2010. there were 1,022 commercial UHF stations and 368 
commercial VHF stations in the United States. In addition, there were 284 noncommercial educational 
UHF stations and 107 noncommercial educational VHF stations. There were also 7,240 television 
translators. Class A stations, and low power television stations. 544 


Multicasting allows broadcast stations to offer digital streams or channels {i.e, digital multicast signals) of 
programming simultaneously, using the same amount of spectrum previously required for analog programming. See 
FCC. DTI .gov: What is DTV?. hit p: 7 w w w.dtv. eo\ \\ hat isdt v. h tin I . 

542 For example. Bounce TV is a network targeting African Americans and Retro I elevision features classic 
television programs. .SVt* Bounce Media. Ll.C. FAQs: What is Bounce TV?. hun:/7ww-w.bouncelv\com,Tau/txnince- 
tv/uhat-is-bouncc-tv html (visited Feb. 27. 2012): Retro Television, Inc., RTV Shows. 

http:, Vmyretrolv.com/shows.hlml (visited Feb. 27. 2012). Under Commission rules, digital stations asserting must- 
carry rights arc entitled to carriage only of a single programming stream and other programming-related content on 
that stream. See Carriage of Digital Television Broadcast Signals , CS Docket No. 98-120. First Report and Order 
and Further Notice of Proposed Rulemaking. 16 FCC Red 2598. 2622, « 57 (2001). 

54 ’ In this Report, we focus on commercial, full-power broadcast stations because of their impact on competition in 
the market for the delivery of video programming and the limitations on available data for other types of stations. 

544 A television translator station rebroadcasts the programs of a full-pow er telev ision broadcast station. Telev ision 
translator stations typically serve communities that cannot receive the signals of free over-the-air television stations 
because they are too far away from a full-power television station or because of geographic limitations. See, eg., 
FCC Consumer Advisory: The DTV Transition and LPTV Class A and Translator Stations, 
httn:/ w ww .fcc.gov ceb/consumerfacts D1 VaruJLP I V.html . In 2000. the Commission established the Class A 
television service to implement the Community Broadcasters Protection Act of 1999. See Community Broadcasters 
Protection Act of 1999. Pub. L. No. 106-113. § 5008. 113 Slat. 1501. 1501A-594-98 (1999) (codified as amended at 
47 U.S.C. § 336(f)). Thus, certain qualify ing low-power television (I PTV) stations are accorded Class A status, 
which indicates that these stations have “primary 7 ' status as television broadcasters and have a measure of 
interference protection from full service telev ision stations. Pursuant to Commission rules, stations eligible for this 
status must provide locally originated programming, often to rural and certain urban communities that have little or 
no access to such programming. See Establishment of a Class .4 Television Service , MM Docket No. 00-10. Report 
and Order. 15 FCC Red 6355, 6357. % I (2000)- Created by the Commission in 1982, low-power television service 
has been a secondary spectrum priority. Sec Inquiry Into the Future Role of Low-power Television Broadcasting 
and Television Translators in the Sational Telecommunications System . Report and Order. BC Docket No. 78-253, 
(continued....) 
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Table 13: Total Full Power Broadcast Television Stations by Year 54 ' 


Station Type 

Date 

12/31/06 

12/31/07 

12/31/08 

12/31/09 

12/31/10 







UHF Commercial 

789 


796 

1.019 

1.022 

VHF Commercial 

587 

■HI 


373 

368 

Total 

1,375 

1,379 

MMSE3 

1,392 

1,390 


252 


252 

283 

284 

VHF Noncommercial 

128 


129 



Total 

380 

380 

381 

390 

391 

Grand Total 

3.512 

3,518 

U> 

<V» 

oe 

3.564 

3,562 


161. Since the last report, the broadcast television industry completed its transition to digital 
service in 2009. Broadcast television stations have begun offering more programming than ever before, 
including both HD signals and standard-definition (SD) multicast signals/ 46 NAB states that at the end of 
2008. about one-third of broadcast television stations delivered programming on a secondary* channel.' 47 
After the switch to digital telev ision in 2009. the majority of full-power stations were multicasting - more 
than 60 percent.' 48 As of December 2010. about 71 percent of the 1.196 total commercial stations SNL 
Kagan surveyed were multicasting, representing an increase of 1,240 multicast signals since 2009. for a 
total of 2,518 multicast signals as of 2010.In addition. SNL Kagan analyzed 349 noncommercial 
stations and found that approximately 83 percent were multicasting as of December 2010. ?5 ° To continue 
to receive over-the-air broadcasting, viewers had to obtain a digital converter box for their analog 
television set or purchase a digital telev ision set. Nielsen estimates that as of August 2009. about 0.6 
percent of U.S. households with television sets were unable to receive digital television signals, either 
over-the-air or via MVPD service. 551 

162. The geographic area applicable for competition among broadcast television stations is the 

DMA because consumers view alternative stations that are available to them in the areas where they live. 
The level of broadcast television station competition within a DMA varies. While the size of television 
markets and number of stations that Nielsen assigns to each DMA are not directly correlated, larger 
(Continued from previous page) - 

51 Rad. Reg. 2d(P& I ) 476. 486 (1982). ajfdsubnom. Seighborhood TV Co. v. LUC. 742 I .2d 629 (DC. Cir. 
W84). 

?45 See I CC, Licensed Broadcast Station Totals, him:transition, fee, novnib/audio■'BroadcastStalionTolaK hlml . 

54r> See. eg.. Comcast 6 8 11 Comments at 3; NAB 6/8/11 Comments at 5. 

>J7 N AB 6/8/11 Comments at 21 (riling SNL Kagan). See a/so SNI. Kagan. Tl Stations Deals Databook. 201 I 
Hdilion, at 7 (2011) (*'2011 SNI. Kagan TV Stations Databook*'). 

4 * 2011 SNL Kagan TV' Stations Databook at 7. 

,4<v Id. at 6-7. See also Justin Nielson. TV Stations Multiplatform Analysis 11 Update: Multicasting Expands 
Programming Options . Mobde TV Goes Live. SNL Kagan. Jan. 28. 2011. at 3-4. Moreover, as of year-end 2010. 60 
commercial mobile digital television ("mobile DTV*‘) stations were broadcasting more than 80 live video channels 
in several major cities. For a more detailed discussion of mobile DTV. see infra. Sec. Ill.B.B.b. 

See also 2011 SNL Kagan TV Stations Databook at 7. Of those total digital noncommercial stations covered. 

262 are affiliated with PBS. Id. 

The Digital Transition: Update on the Digital Readiness of US. Households. Nielsen. Sept. 8, 2000. at L 
Nielsen stopped tracking the readiness of U.S. television households after the digital transition was completed. 
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markets tend to have more full-power stations than smaller markets. For example, Los Angeles, the 
number-two ranked DMA by number of television households, has 23 full-power television stations, more 
than any other market. 5 * 2 Nine television markets, including Harrisonburg, Virginia, ranked 177, have 
only one full-power television station/" 

163. Programming is a critical input for broadcast television stations to effectively compete in 
the industry. Stations combine local programming, either produced in-house or acquired from 
independent sources, syndicated programming and/or network programming. The mix of programming 
varies by station, and depends on whether the station is allilialcd with a network or operates as an 
independent station. 554 Whether or not a station is affiliated with one of the four major networks (ABC. 
CBS, FOX, or NBC) has a significant impact on the composition of the stations’ revenues, expenses, and 

. 5^5 

operations. 

164. In 2011, most full-power commercial stations (about 1.145 out of l, 196 total full-power 
commercial stations) got at least some of their programming from broadcast networks on their primary 
signals. 556 Commercial broadcast networks generally fall into five main categories: English-language 
(e.g., ABC, CBS, FOX. NBC, The CW. and MyNetwork TV); Spanish-language (eg.. Univision, 
Telemundo, and TeleFutura); shopping (eg.. HSN), religious (e g., TBN and CTN), and regional 
specialty networks (e g.. Memorable Entertainment Television). Three of the major netw orks (ABC, 

CBS, and NBC) generally provide their affiliates with about 22 hours per week of prime time 
programming. 557 FOX, MyNctworkTV. and The CW supply affiliates with up to 15 hours per week of 
prime time programming.^ 8 In addition, these networks may supply affiliates with day time 
programming, e.g.. morning news programs, game shows, talk shows (including Sunday public affairs). 


55 ' BIA Financial Network. Inc. ("BIA”), Broadcast Television Station database. The Los Angeles DMA had 5.7 
million telev ision households as of the 2010-2011 television season. See Local Television Market Universe 
Estimates. Nielsen. Sept. 25. 2010 ("Nielsen 2010-11 Local Market Estimates"). Estimates were effective as of 
January I. 2011. and used throughout the 2010-2011 television season. Nielsen estimates several measurements, 
including the number of television households w ithin each DMA. by broadcast television seasons, w hich run from 
September through August. 

55 5 BIA, Broadcast Television Station database. The Harrisonburg DMA had 94.700 television households as of the 
2010-2011 television season. See Nielsen 2010-11 Local Market Estimates. The other eight markets with one full- 
power television station are: Alpena. Michigan: Glendive. Montana: Lafayette. Indiana: Mankato. Minnesota; North 
Platte. Nebraska; Parkersburg, West Virginia: Presque Isle, Maine: and Zanesville. Ohio. 

The Commission defines broadcast television networks as "any person, entity , or corporation which offers an 
interconnected program serv ice on a regular basis for 15 or more hours per week to at least 25 affiliated television 
licensees in 10 or more states: and or any person, entity, or corporation controlling, controlled by. or under common 
control with such person, entity, or corporation.” 47 C.F.R. § 73.3613(a)( 1). Stations affiliated with a network may 
be owned and operated by the network (O&Os) or owned by other entities that have agreements with a network for 
distribution of the network's programming. 

* 55 Nexstar 2010 Form 10-K at 5; Gray 2010 Form 10-K at 7. Station groups differ in the importance they ascribe to 
network affiliation contracts with respect to their broadcast licenses. See infra, n. 601. 

55f1 FCC staff analysis based on 2011 data from BIA, Broadcast Television Station database. 

" 7 Nexstar 2010 Form 10-K. at 14. 
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and late night programs. Spanish language and religious networks provide nearly round-the-clock 
programming for affiliates. 55 *' 

165. Broadcast stations also acquire programming from television syndicators that distribute 
original (‘‘first-run syndication*’), such as Jeopardy! an d Judge Jtuiy, or reruns of network television 
series (“off-net’* syndication), such as reruns of Seinfeld and The Simpsons , to television stations. 50 In 
addition, local broadcast stations produce programming in-house, such as local newscasts, public affairs 
shows, and coverage of regional and local sporting events.' 01 

a. Horizontal Concentration 

166. National Group Ownership. The Act imposes a cap that limits the percentage of 
television households that one television station group owner can serve at 39 percent of U.S. television 
households. 502 Standard & Poor’s estimates that nearly a third of the commercial television stations are 
owned by and/or affiliated w ith the top 10 television station groups.' 03 As of 2010, the largest group 
owners, by coverage total of U.S. television households, include ION Media Networks (Avenue Capital, 
Black Diamond Capital, and Trilogy Capital), Univision Communications (Broadcast Media Partners 
Inc.), Trinity Broadcasting (Paul F. Crouch Sr. and Jan Crouch), CBS Television Stations (CBS Corp.), 
FOX Television Stations (News Corp.), NBC Universal Stations (Comcast Coip. and General Electric), 
Tribune Broadcasting (owned by an Employee Stock Ownership Plan). ABC Owned Television Stations 
(The Walt Disney Company), and Gannett Broadcasting (Gannett Company)/ 04 In 2011, Sinclair 
increased its coverage of U.S. households when it purchased eight broadcast television stations from 
Freedom Communications, and five full power stations from Four Point Media. 5 '" Disney decreased its 
coverage when in April 2011 it closed the sale of its two smallest stations owned and operated by the 


5 ’ See, e g , Entravision Communications Corp.. SIX' Norm 10-K for the Year Ended December 31. 20UK at 6-7 
('Lntravision 2010 Form 10-K”); Trinity Broadcasting Network. Watch I s: Broadcast Schedule. 
http;/ vvww.thn.ora/watch-us broadcast-schedule (visited Mar. 20. 2012). 

>0<J Some firms specialize in one of these functions and form partnerships. For example. 1 larpo Studios and Sony 
Pictures I elevision (“SP f”) co-produce ihe Dr. Oz Show and The Nate Berkus Show first-run syndicated series, and 
SPT licenses them for distribution to television stations. See Harpo Productions. Inc.. Sony Pictures Television to 
Distribute the Dr. Oz Show (press release). Oct. 15, 2009; l larpo Productions, Inc.. Harpo, Sony Pictures Television. 
NBC Local Media to Launch The Nate Berkus Show (press release). Feb. I. 2010. Financial arrangements between 
syndicators and stations vary. Some sy ndication rights arc acquired for a per episode or series fee, but others 
involve sharing advertising time or barter. Vogel at 212-15. Under a barter agreement, a national program 
distributor retains a fixed amount of advertising time within the program in exchange for the programming its 
supplies, t he television stalion may pay a lived fee for such programming. Gray 2010 Form 10-K at 7: LIN 2<>l() 
Form 10-K at 12. 

5M Nexstar 2010 Form 10-K at 7; Gray 2010 Form 10-K at 8. 

5 "‘ 1996 Act. § 202(c): 47 C.l R. §73.3555<e). See also infra. * 178. 

5l '' Tuna N. Aniobi & I rik I). Kolb. Industry Surveys: Broadcasting. Cable << Satellite. Standard & POOR'S. I eb. 
18. 2010, al 9. 

5< ’ J Kim McAvoy. TV Group Ranking Could Sec Shakc-l p in II. TVNlwsCl IICK. Mar. 30, 2011. 

Imp: wuu.tvnewschcck.com article 201 I 03 3(V5P206 iv-moup-rankine-could-scc-shakcup-in-11 *uroup-19 
(visited Jan. 10,2012). 

5,1 Tony Lenoir. Top 30 Station Groups hy I S. TEHH Coverage: Sinclair up 6 Percentage Points Through 
Acquisitions. SNL Kagan. Jan. 31, 2012. at 12. 
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ABC network (“0&0s v ) to SJL Broadcast Management Corporation. 506 The top ten station groups 
remained the same. 

167. Local Duopolies. Commission rules limit the number of broadcast television stations that 
a single entity can own within a DMA based on the number of independently owned stations in the 
market. 507 The local television ownership limit permits a single entity to own two television stations in 
the same local market if (l) the so-called “Grade B" contours of the stations do not overlap; or (2) at least 
one of the stations in the combination is not ranked among the top four stations in terms of audience share 
and at least eight independently owned and operating commercial or noncommercial full-power broadcast 
television stations would remain in the market after the combination. 

168. Using BIA data and counting stations in the same market w ith a common parent, we find 
that as of 2012, there are about 124 duopolies among commonly owned stations in the United States and 
an additional 50 duopolies among stations operating pursuant to local marketing agreements. 568 
Broadcast stations owned-and-operated by parents of multiple broadcast netw orks are generally more 
likely than other stations to participate in duopolies. Through the dual network rule, the Commission 
limits the extent to which broadcast television licensees can affiliate w ith broadcast networks under 
common ownership. 5 ' 0 The dual network rule effectively permits common ownership of multiple 
broadcast networks, but prohibits a merger of tw o out of the “'top four 5 ' networks (/>., ABC. CBS, FOX, 
and NBC). Univision Corporation, Inc., which owns the Univision and TeleFutura broadcast networks, 
operates 13 duopolies; CBS Corp.. which has ownership interests in the CBS and The CW networks, has 
10 duopolies; News Corp., which owns the FOX and MyNetwork TV networks, has nine duopolies; 
Comcast NBCUniversal (“ComcasVNBCU”), which owns the NBC and Telemundo broadcast networks, 
operate six duopolies. In contrast. Disney Corp., whose sole broadcast network is ABC, does not operate 
any duopolies. 

169. Large television group owners with major broadcast network affiliates are also more 
likely to operate duopolies. Sinclair which owns 59 full-power stations as of 2012 is involved in more 
duopolies than any other station group, with 12 co-owned duopolies and ten LMAs. LIN operates nine 
duopolies of co-owned stations and is involved in two LMAs. Belo Corp. and Newport Television LLC 
operate five duopolies each. Cox Media Group, Hearst Television Inc., and the Tribune Company each 
operate four duopolies. 


Ch. 13’s Sew Owners Cut 20-Plus Jobs. Tot F-DoBi ADF.COM, Apr. 12, 2011. hup: u\\w.tok\lohlaJc.com/1 V- 
Kadio 2011 04 12/Ch-13-s-new-ouncrs-cut-20-plus-iohshiml (visited Apr. 26, 2012). 

5t ' 7 See 47 C.F.R. §73.3555(b). See also infra , T 178. In the context of the Media Ownership proceeding, the 
Commission is considering revising this rule. .Stv 2010 Quadrennial Regulatory Review r Review of the 
Commission '.v Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the 
Telecommunications Act of 1996: Promoting Diversif ication of Ownership In the Broadcasting Services. VIB 
Docket Nos. 09-182. 07-294. Notice of Proposed Rulemaking! 26 FCC Red 17489, 17493. 17498-511. 8. 25-59 

(2011) ("Media Ownership A PRSf ). 

568 Commission staff estimates based on BIA. Broadcast Television Station database. For purposes of this FCC staif 
estimate, we count full-power stations within a DMA that have a common parent company (/.«*., co-owned) as a 
duopoly. We also count local marketing agreements (LMAs). if the programmer under its ownership limits provides 
more than 15 percent of a station's weekly broadcast programming. See 47 C.F.R § 73.3555 note 2(j). For the 
purposes of this Report, the Commission has not verified the BIA data. 

, " 9 47 C.F.R. 5 73.658(g). 
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170. There is at least one duopoly in 71 markets as of 2012. 570 While larger DMAs tend to 
have a greater number of duopolies, smaller DMAs have duopolies as well. Three top ranked markets 
have four duopoly combinations: Los Angeles, Dallas-Ft. Worth, and San Francisco-Oakland-San Jose.* 71 
Smaller markets are more likely to have LMAs than co-owned stations. Six markets ranked below 100 
have co-owned duopolies, while 25 markets ranked below 100 have LMAs. The smallest market with a 
duopoly is Victoria, Texas, ranked 204. 

b. Vertical Integration 

171. Some stations are vertically integrated upstream, with suppliers of programming, as well 
as downstream, w ith distributors of programming. For instance, the stations* parent company may have 
ownership interests in television production studios, movie studios, sports teams, broadcast television 
networks, cable networks, or syndicators. 

172. The parent companies of six of the top seven station groups—ION Media Networks, 
IJnivision Communications, Inc., CBS Television Stations. FOX Television Stations, NBC Universal 
Stations, and ABC Owned Television Stations, representing 185 owned and operated local broadcast 
stations ('‘O&Os 1 *), own all or part of at least one broadcast television network. Broadcast netw orks 
typically own and operate their own stations in the largest television markets. Spanish-language 
broadcast networks, e.g.. Univision and Telemundo. own and operate television stations in the largest 
Spanish-speaking markets. 

173. In addition to ownership of broadcast networks, a number of ow ners of local broadcast 
stations have affiliations with cable networks. 572 Through its NBC Universal joint venture w ith the 
General Electric Company, Comcast has ownership interests in 31 cable networks. Other broadcast 
station owners with affiliated cable networks are: The Walt Disney Company with interests in 21 cable 
networks: News Corp. with interests in 12 cable networks: Univision with interests in six affiliated cable 
networks: and CBS Corporation with interests in three cable networks. 5 ' 3 Several broadcast television 
groups owners, while not vertically integrated with broadcast networks, also have ownership interests in 
cable networks. These owners include Hearst Television Inc. (17 cable networks) and InterMedia 
Partners (three cable networks). In addition. Tribune Company, Cox Communications Inc., and Hubbard 
Broadcasting Corp. have ownership interests in two cable networks each. Combined, Hearst, InterMedia, 
Tribune, Cox. and Hubbard, own 83 stations. Other broadcast station groups operate local and regional 
cable news channels. For example, Belo Corp. owns 20 television stations, two local and two regional 
cable news channels, and holds ownership interests in two other cable news channels while Allbritton 
own eight television stations and one regional cable news network.' 4 


5,u BIA. Broadcast Television Station database. In addition. San Juan. Puerto Rico, which is not pail of any DMA. 
has six television station combinations. 

These markets are ranked one. two. five. six. and twelve respectively as of the 2010-2011 television season. 

57 ~ This is not the case with s> ndicators. Columbia/Tristar (Sony ), the only major syndicator unaffiliated with a 
broadcast network, does not own television stations. 

? * Comcast. Viacom. News Corp.. and The Walt Disney Company also control production studios, which are the 
primary' source of programming for their networks, and hold ultimate distribution rights for their programming, 
subject to contractual negotiations. See infra . Sec. V.A. 

5 4 Belo Corp.. SEC Form 10-Kfor the Year Ended December 31. 2010, at 3 (“Belo 2010 Form 10-K.*'): Allbritton 
Communications Co., TBD: About Cs . blip:' u w vv thd,com about' (visited Mar. 20. 2012). See also infra. 
Appendix C. Tabic C-2. 
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174. Both Viacom and E. W. Scripps have split their broadcast television station groups and 
cable network holdings into separate corporate entities. 575 Because their station groups and cable 
networks have common corporate directors, however, we consider them to be affiliated. 5 " 1 Counting 
Viacom’s 24 cable networks and CBS's three cable networks, these affiliated companies have interests in 
27 cable networks. Including Scripps Networks Interactive, E.W. Scripps has interests in six cable 
networks. 

175. Since the last report, Comcast became the only distributor of video programming w ith 
ownership interests in each mode of video distribution covered by this Report; it is an MVPD that ow ns 
and operates 25 full-power television stations and maintains an ownership interest in Hulu, an OVDf 77 
News Corp., which also has an ownership interest in Hulu and 27 broadcast television stations, no longer 
is an MVPD; it divested its interest in DIRECTV in 2008. 5 8 Besides Comcast, Cox Media Holdings is 
the only MVPD that owns broadcast stations, an ABC affiliate serving a DMA where it also owns a cable 
system. 

c. Entry and Exit Conditions 

176. Entry and exit in the broadcast television industry occurs within the broadcast telev ision 
allocation and licensing regime: ownership of television station properties can change hands, licensees 
may go out of business and return broadcast licenses for reissue by the Comm ission, or the Commission 
may auction channels for new broadcast stations. The amount of spectrum authorized exclusively for 
broadcast television use by the Commission and the allocation of that spectrum across the United States 
limits the number of entities that can enter and exit the industry. Besides spectrum, programming is 
another critical input for broadcast television stations. Both regulatory and non-regulatory conditions 
affecting the availability of programming may impact stations' entry and exit decisions. Stations also 
require access to capital in order to remain competitive and operational. Below, we first discuss the 
regulatory conditions potentially affecting entry. Thereafter, we describe the market (‘'non-regulatory") 
conditions that may influence entry' decisions. We then describe recent entry and exit from the market. 

(i) Regulatory Conditions 

177. Licensing of Broadcast Spectrum. A broadcast station may not operate in the United 
States without first receiving Commission authorization. 580 The Commission is thus responsible for 


~ 75 See Viacom Inc.. CBS Separation, http: u w w viacom.com investor! elationsPanes■scparationrrnmchs.aspx 
(visited Feb. 14. 2012): K.W. Scripps Co.. Scripps ( On troll mg ( Llss of Shareholders Approves Company's Planned 
Separation (press release), June 13. 2008. 

Scripps Networks Interactive (owner of cable networks) has 10 members of the board of directors and K.W. 
Scripps (owner of broadcast stations) has nine members. Of those, three directors on the hoards of both companies: 
Nackcv E. Scagliotti (Chairman of E.W. Scripps). John H. Burlingame, and Marv McCabe Peirce. Likewise. 

Viacom Inc. has 11 hoard members and CBS Corporation has 14 members. 1 heir boards share three members: 
Sumner Redstone (Chairman of both boards). Shari L. Redstone (Vice Chairman of both boards), and Frederic V. 
Salerno. 

577 Comcast's cable systems overlap with NBC Universal's stations in six markets: San Francisco. Philadelphia 
Chicago. Miami. Hartford, and Washington, DC. Comcast-SBCl Order. 2b FCC Red at 4289, c 126 n. 302. 

' * See SeM's Corp-Direct! Order, supra, n. 101. 

5,9 In the Orlando-Daytona Beach-Melbourne DMA, Cox owns television stations WFTV and W RDQ, as well as a 
cable system serving Ocala Florida. See Cox Media Group. Orlando, hup:/u ww eoxmcdianroup.com orlando 
(visited Jan. 11, 2012): Cox Communications. Inc.. Welcome, http;/• uu2.cox.com- (visited Jan. 11. 2012). 

,ik) 47 U.S.C. § 301. 
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licensing broadcast spectrum to respective applicants and ensuring that the spectrum is used to serve the 
public interest. 581 Courts have consistently held that the Commission retains significant discretion under 
its public interest standard to approve applications for broadcast spectrum licenses.' 8 " The Act prohibits 
broadcast stations from transferring control of their licenses without obtaining Commission approval. 581 
Certain obligations are imposed on licensees during each license term, which is generally eight years/ 84 

178. Ownership Limits. The Commission has adopted several rules limiting the ownership 
interests of broadcasters/ 85 These rules were adopted to further the Act’s goals of competition, localism, 
and diversity. 586 The Commission's broadcast ownership rules limit local television ownership, local 
radio ownership, newspaper/broadcast cross-ownership, radio/television cross-ownership, and dual 
network ownership. 587 The local television ownership rule permits a single entity to own two television 
stations in the same market only if certain conditions arc met/ 88 The newspaper/broadcast cross- 
ownership rule prevents the common ow nership of a radio or telev ision broadcast station and a daily 
newspaper where the station’s broadcast signal encompasses the entire community where the newspaper 
is published. 589 The radio/television cross-ownership rule restricts the common ownership of radio and 
television broadcast stations in a single market after factoring in the size of the relevant market. 500 
Congress mandates that the Commission review' its media ow nership rules every' four years to determine 


581 47 U.S.C. $§ 303(c). 308(a). 300(a). 

582 See. e.g.. FCC v. RCA Communications, Inc., 346 U.S. 86. 90 (1953) ("In choosing among applicants, the 
Commission was to be guided by the ‘public interest, convenience, or necessity}.]’. .. The statutory standard no 
doubt leaves w ide discretion and calls for imaginative interpretation.”); FCC v. Potrsville Broadcasting Co., 309 
U.S. 134, 137-38 (1940) (“In granting or w ithholding permits for the construction of stations, and in granting, 
denying modifying or revoking licenses for the operation of stations, ‘public convenience, interest, or necessity’ was 
the touchstone for the exercise of the Commission's authority. While this criterion is as concrete as the complicated 
factors for judgment in such a field of delegated authority permit, it serves as a supple instrument for the exercise of 
di>cretion by the expert body which Congress has charged to carry out its legislative policy.”). 

47 U.S.C. § 310(d). 

47 U.S.C § 307(c): 47 C.F.R. § 73.1020. Among other things, each licensee is required to maintain a main studio 
in its communities of license (47 C.F.R $ 73.1125(a)). maintain and carry out an equal opportunity program (47 
C.F.R. $ 73.2080), and maintain an accessible public inspection File (47 C.F.R $$ 73.3526-27). 

85 47 C.F.R. §$ 73.3555(a)-(e), 73.658(g). The Commission also has developed rules to attribute both direct and 
indirect ownership in broadcast licenses, cable television systems, and daily newspapers in order to enforce its 
media ownership rules. Among other parties, these rules apply to investment companies: limited partnerships: 
officers and directors of a broadcast licensee, cable television sy stem or daily newspaper: and entities participating 
in local marketing agreements. 47 C.F.R. $ 73.3555 notes 1-2. Moreover, the Communications Act limits the extent 
on non-U.S. ownership of companies that own U.S. broadcast stations. Under this restriction, a U.S. broadcast 
company may have no more than 25 percent non-U.S. ownership (by vole and equity). 47 U.S.C. § 310(b)(4). 

Media Ownership M’H M. 26 K C Red at 17494-96. «i 10-17. 

See supra, n. 585. 

88 47 C.F.R. § 73.3555(b). Similarly, the local radio ownership rule limits the number of commercial radio stations 
one entity may own in a local market. 47 C.F.R. § 73.3555(a). 

589 47 C.F.R. § 73.3555(d). In the Media Ownership SPRM. the Commission proposed relaxing this rule for the lop 
20 DMAs, provided that the television station is not ranked among the top lour, and eight independenly owned 
major media voices remain with the DMA. See Media Ow nership SPRM . 26 FCC Red at 17525-32, ff 99-116. 

^ 47 C.F.R. 5 73.3555(c). 
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whether they "are necessary in the public interest as a result of competition.*’' 0 ’ The Commission is 
currently conducting such a review.** 2 

179. Territorial Exclusivity. The territorial exclusivity rules restrict the geographic area in 
which a television broadcast station may obtain exclusive rights to video programming. Under the 
network territorial exclusivity rule, a broadcast station may not have an agreement with a network 
preventing another station located in a different community from broadcasting any of the network’s 
programming or preventing another station located in the same community from broadcasting the 
network’s programs not purchased by the broadcast station.* 3 Under the non-network territorial 
exclusivity rule, a broadcast station may not enter into an agreement w ith a non-network programming 
distributor that prevents another station located in a community more than 35 miles away from 
broadcasting the same programming.' 04 

180. Incentive Spectrum Auctions. On February 22. 2012, President Obama signed legislation 
providing the Commission with the authority to conduct incentive auctions by which television broadcast 
licensees could voluntarily relinquished their licensed spectrum or modify their spectrum usage in 
exchange for a portion of the spectrum auction proceeds. 51 * 5 This legislation provides new financial 
opportunities for broadcast television station licensees, including relinquishing all usage rights with 
respect to a particular channel, moving from a UHF to a VHF channel, or sharing a channel with another 
licensee. 596 In addition, voluntary channel sharing may provide existing small and minority-owned 
stations, as well as other niche stations, an opportunity to use the capital infusion they receive from the 
incentive auction as well as provide operating-cost savings from sharing a transmission facility to enhance 
or preserve their local program offerings. 597 

(»i) Non-regulatory Conditions 

181. The primary’ means of entering the television broadcast industry' is to purchase broadcast 
properties from licensees who are already operating stations rather then constructing new broadcast 
station infrastructure and obtaining a new license. Once a licensee takes over operations of an existing 
station, the new owner may decide to change programming by affiliating with a different network, 
purchasing new sy ndicated programming, or changing on-air talent for local programming, such as 
newscasts, subject to the terms of their contracts. 

182. Access to Capital. Entities seeking to enter the broadcasting industry either by 
purchasing properties or launching a new' station, require access to capital, which may come in the form 
of debt or equity financing. In determining whether to lend money or invest in a licensee, banks or other 
firms look at expected revenues and expenses, especially whether new owners could increase profits by 


19% Act, § 202(h). 

Media Ownership \TR\f. supra , n. 567. 
w 47C.F.R. § 73.658(b). 

5 ' w 47 C.F.R. SS 73.658(m). 76.53. An exception is made, however, for communities located in hyphenated markets. 

television markets that include more than one city (e g., Pallas-Fort Worth. I X). 47 C.F.R. $$ 73.658(rn). 

76.51. 

See Middle Class Tax Relief and Job Creation Act of 2012, Pub. F. No. 112-96, $$ MO I-05. 126 Stat. 156. 222- 
30(2012). 

506 Id. at 225. 

5 >/ Innovation in the Broadcast leievision Bands: Allocations. Channel Sharing and Improvements to THE. KI 
Docket No. 10-235. Report and Order. 27 FCC Red 4616. 4<>22 *i 12 (2012). 
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changing programming or reducing expenses. Structural changes in the media industry, combined with 
the strong correlation of their revenues and profits to economic cycles, indicate that financing media 
transactions with debt entails some risk. 51 * In particular, high interest rates may lead station owners to file 
for bankruptcy and transfer control to lenders or sell their stations,' 0 '* while reducing the number of 
potential station buyers who can obtain loans and service debt without strain. 600 

183. Programming. Access to programming also affects the ability of licensees to enter and 
remain in the industry*. 601 Network affiliation agreements and syndication contracts often last several 
years. For example, if a station loses its network affiliation, it may not be able to affiliate with an 
alternative network, because that alternative network is likely to already have a distribution agreement in 
place w ith another station in the market. The loss of this programming could require the station to obtain 
replacement programming at a higher cost, and that may be less attractive to its target audience, thereby 
causing it to lose advertising revenues while potentially increasing expenses. Similarly, popular 
syndicated programming may not be available for a new station due to exclusive distribution 
arrangements w ith competing stations or cable networks. 002 As an alternative to contracting for expensive 
third-party programming, stations may produce their own programming in-house or lease time to other 
parties (e.g., producers of infomercials) willing to pay stations. 

(iii) Recent Entry and Exit 

184. Overall, between December 31, 2006, and December 31,2010, the number of full-power 
commercial television stations on the air increase by 14, bringing the total to 1,390. 1 ' 0, During this period, 
the total number of full-power noncommercial television stations increased by eleven, going from 380 to 


'The broadcast sector historically has been highly levered. It's the recession's impact on revenues and cash flow 
that has magnified financial strain.” Price Colman, 11 Groups Cope with Leverage Troubles . TVNf.wsOifck, 

Mar. 4. 2009. httn:.vwu vv.tvnewschcck.com article 2009 03/04.300^5/tv-erouns-cope-vvith-levcrace-troublcs 
(visited Jan. 12. 2012). Lenders impose restrictions (covenants) on the ratio of debt to equity and earnings before 
interest and taxes (EBIT) to interest. LIN 2010 Form 10-K at 23-24; Sinclair 2010 Form 10-K at 23-24; Nexstar 
2010 Form 10-K at 12-13; Gray 2010 Form 10-K at 16-17. 

I.IN 2010 Form 10-K at 23-24: Sinclair 2010 Form lo-K at 23-24: Nexstar 2010 Form 10-K at 12-13: Gray 2010 
Form 10-K at 16-17. 

' KJ **[W|hcn credit markets froze in 2007. a big no-exit sign was hung over TV broadcasting. The gap between bid 
and ask is more like a gulf.” Price Colman, Hot Trend: Outsourcing Management. 1 VNfwsCHFCK, Aug. 25, 2010. 
Iittn ; vvww.tvncwschcck.com article 2010 08 25 44718 hol-trcnd-outsoiircing-station-incuia^cment (visited Jan. 12. 
2012 ). * ~ ~~ 

01 Broadcasters differ in the value Ihey place on programming with respect to a station's purchase price. For 
example. Gray and LIN believe that the value of a telev ision station is derived primarily from the attributes of its 
broadcast license, rather than its type of programming, i.e.. whether or not it is an affiliate of one of the major four 
broadcast networks. Gray 2010 Form 10-K at 53-54; LIN 2010 Form 10-K at 38. UN notes that other companies 
ascribe a belief that network affiliations arc the most important component of a station's value. LIN 2010 Form 10- 
K at 38. 

M ~ Stations compete against in-market broadcast stations for exclusive access to syndicated programming within 
their markets. In addition, cable networks occasionally acquire programs that might otherwise be offered to stations, 
and some programs arc available via OVDs. Nexstar 2010 Form 10-K at 7; LIN 2010 Form 10-K at 12. Stations 
usually purchase syndicated programming two to three years in advance, and sometimes must make multi-year 
commitments. Gray 2010 Form 10-K at 20; Sinclair 2010 Form 10-K at 25. 

" r ’ See FCC', Licensed Broadcast St at tons Totals, imp:, ‘transition, fee. »ov nilvaudio Bn udca^Slut ionlotals. hlinl . 
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391. In 2009. six stations did not complete the transition to digital telev ision and as a result the 
Commission canceled their licenses.' w 

185. Furthermore, between 2007 and 2010, the number of telev ision station transactions 
declined in number and dollar value. 605 During 2007, 218 full-power television stations traded hands, for 
a total of SI 0.158 billion, or about $46.6 million per station, with an average 12.5 times the station's cash 
flow. In 2010, 23 full-power stations traded hands, totaling $171 million, or S7.43 million per station, 
with an average cash flow multiple of 9.3, marking the first time since 1995 that cash flow multiples were 
in the single digits. 60 " In terms of the dollar value of station transactions. 2010 marked the smallest 
amount of station transaction activity since 1982. 

186. Since the last report, several major group owners have exited the television broadcasting 
business by selling stations, while private equity and other investment firms have entered. Clear Channel 
Communications sold all of its television assets, 60 full-power stations, in 2008 to new entrant Newport 
Television (a holding company formed by private equity' firm Providence Equity' Partners). 007 In addition, 
the New York Times Company exited the broadcast television business in May 2007 when it sold its nine 
full-power stations to private equity firm Oak Hill Capital Partners. Comcast entered the broadcast 
television business in 2010 when, as part of its joint venture with General Electric, it purchased majority 
ownership interests in the NBC and Telemundo O&Os. 

187. Since 2006, several broadcaster station groups filed for bankruptcy, primarily impacting 
stations in smaller and medium-sized markets. 00 * These include Young Broadcasting, the Tribune 
Company. Pappas Broadcasting, Equity Media. Multicultural Broadcasting, and Johnson Broadcasting. 

In some cases, banks and financing organizations took control over their stations. For example, in 2009, 
Young Broadcasting Lenders took over the 14 stations of Young Broadcasting, and New Vision Lenders 
took over 15 stations from New Vision Television. Station groups that file for bankruptcy do not 
necessarily exit the industry or cease broadcasting. Some station groups have reorganized and emerged 
from Chapter 11 proceedings. For example, Freedom Communications, an operator of broadcast 
television stations, print publications, and interactive businesses, filed for protection in September 2009, 
and completed its restructuring eight months later. 60 "* 


604 WIX’P. University Center. ML did not obtain a construction permit for digital operation; the Commission 
canceled its analog license. In November 2009. KOFT. Farmington. NM. returned its analog license to the 
Commission. In February 2008. KBG1I. Filer. II). notified the Commission that it would not transition to digital. In 
July 2009. after Equity Broadcast Holdings. LLC filed for bankruptcy and failed to find a buyer for the stations 
KI.MN. Great l alls. M L KV1MF. Mi>soula. \11 . and KB I /. Butte. M L it returned the lieenses for the stations to 
the Commission. 

605 Sec Volkor Moerbit/. / reeJ(mi Huy Catapults Sinclair to Xo 2 in Stations Owned. SNL Kagan. Nov. 25. 2011. 
at 6-7. 

:ni I SNL Kagan TV Stations Databook at 13. 

60 Newport Television. About Cs . http 'www.ncwporttv.com content aboutus.aspx (visited Mar. 5, 2012). See also 
Renters. Clear Channel Sale Complete . \lH>IAP(>M Nt-ws. Mar. 17. 2008, 

http~ ww w .mcdiapost.com 'publications article"*S6U4 clcnr-channcl-t\-siution-salc-complw % lc.htnil (visited Mar. 5. 
2012 ). 

NAB b X 11 Comments at 3»-30 

*** Freedom Communications. Freedom Communications Emerges from Chapter II (press release). Apr. 30. 2010. 
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3. Broadcast Television Industry Conduct 

188. In addition to industry structure, a second key element of our analysis of broadcast 
television station competition is an examination of the conduct of industry participants - in particular, the 
business models and competitive strategies of these entities. Broadcast stations derive most of their 
revenue from local and national advertising by selling on-air time to reach viewers. 010 They differentiate 
themselves primarily by investing in the purchase and production of programming, as well as making it 
available to viewers at their convenience. In this section of the Report, we discuss broadcast television 
station competition in terms of both price and non-price rivalry'. 

a. Price Rivalry 

189. Price to Consumers. Because broadcast television stations do not charge consumers 
directly for the delivery of their signals, they do not compete on price in the traditional sense. Broadcast 
television is free to consumers who receive it over-the-air. Nevertheless, since about 90 percent of all 
television households receive broadcast stations from an MVPD. most consumers pay for broadcast 
stations as part of their MVPD service. 011 In the case of cable, broadcast television stations are part of the 
basic serv ice package, which is generally a low price offering. 012 As of January' 1, 2010. the average 
cable system charged SI7.93 per month, for its basic service tier, which includes 41 channels on 
average. 611 As of January 2012, AT&T U-Verse changes $19 per month for a basic television serv ice 
including only local channels. 614 As of January- 2012, Verizon offers 72 channels as part of its FiOS TV 
Local Digital plan for $12.99 per month. 615 DBS providers may charge subscribers an additional fee to 
receive broadcast television stations. As of January 2012, DIRECTV generally offers local channels at no 
additional charge as part of its local packages, but eligibility for this offer is based on a customer’s service 
area/ 16 As of January 2012, DISH includes local television station services as part of some packages, but 
charges an additional $5.99 per month to subscribers opting for local television stations in other 
packages. 01 ' 


We discuss additional sources of revenue further, infra. See. III.B.4. 

011 XaHanoi Universe Estimates — Market Breaks. Nielsen. Jan. 1. 2012. See a/so infra, f able 15. 

012 47 L.S.C. $ 543(b)(7), 47 C.f .R. § 76.901(a). 

0,4 20/0 Cab/e Price Survey Report. 27 FCC Red at 2433. 2436. c ? 13. 17. 

M4 I bis plan only includes local channels; AI&l Joes not specify the number. See AI & I Inc.. Shop: Compare Tl' 
Packages, http;, ww u.ati.com u-verse explore t\-landimi.isp (visited Jan. 12. 2012). 

0,5 This plan includes 72 channels, excluding HD. In addition to the broadcast stations' primary signals, this 
package includes broadcast multicast signals and PEG. as well as WGN America and the Weather Channel. 
Additional national networks are available to households that bundle video services w ith broadband or voice service 
from Verizon. See Verizon Communications Inc.. FiOS Tl . Local Channel P/an (using 22201 zip code in 
Arlington. VA). httn: vvvv w 22. vcri/on coin lamie I i< )S I V Flans (visited Jan. 12. 2012). 

16 DIRECTV, English Packages (using 22314 /.ip code in Alexandria. VA), 

http:ww w .directv comDTVAPP new customer base packages.isp?fboternuvtv ne-- -1 &lnosHicadcr (visited Jan. 
12.2012). 

DISH Network. Entertainment: Channels . Washington. DC Hagerstown (using 22314 /ip code in Alexandria. 
VA), http:7www dishnetwoik.com packages local default.aspx (visited Jan. 12, 2012). 
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190. Price to Advertisers. Television broadcast stations get about 90 percent of their revenue 
through the sale of advertising time during their programs. 618 In the broadcasting industry, competition 
for advertising revenue occurs primarily within individual markets 6 Generally, advertising rates are 
determined by a station's overall ability to attract viewers in its market area and a station's ability to 
attract viewers generally and among particular demographic groups that an advertiser may be targeting. 620 
Specifically, advertising rates depend upon: (1) the size of a station’s market; (2) a station's overall 
ratings; (3) a program’s popularity among targeted viewers; (4) the number of advertisers competing for 
available time: (5) the demographic makeup of the station's market; (6) the availability of alternative 
advertising media in the market; (7) the presence of effective sales forces; (8) the development of 
projects, features and programs that tie advertiser messages to programming; and (9) the level of spending 
commitment made by the advertiser. 621 Within network shows, stations are generally permitted to sell a 
fixed amount of advertising time, about 2.5 to three minutes per hour. Any remaining advertising time is 
sold by the network, which retains those revenues and includes the advertising in the network 
programming time. In the alternative, stations can use their allotted 2.5 to three minutes of time during 
network shows to promote their own programming. In newscasts or during other non-network shows, 
stations may sell approximately nine minutes of advertising time per hour. 6 " 2 

191. Local advertisers purchase time directly from a station's local sales staff. Such 
advertisers typically include car dealerships, retail stores, and restaurants. 623 National advertisers that 
wish to reach a particular region or local audience buy advertising time through national advertising sales 
representative firms. 624 Such advertisers ty pically include automobile manufacturers and dealer groups, 
telecommunications companies, fast food franchisers, and national retailers. 625 Stations compete for 
advertising revenue w ith other stations in their respective markets; advertisers may also place 
advertisements with other media including newspapers, radio stations, magazines, outdoor advertising, 
transit advertising, yellow page directories, direct mail, local cable systems, DBS sy stems, and web sites 
online, as well as telephone and/or w ireless companies. 626 

192. While individual stations do not make their advertising rates publicly available, prices for 
a composite group of television stations is available.' 27 Local advertisers ty pically use the cost per rating 


618 SNL Kagan. Media Sector Forecast: Total TV Station Industry' Revenue Projections Through 2015 . Jan. 25, 2012 
< tables. Document ID 14075490): Robin Flynn, The Complete Picture of TV Station Industry Revenues. 2006 to 
2015 . SNL Kagan, Jan. 31. 2012. at 1-2. See also in/ra. Sec. lII.B.4.b. 

616 Nexstar 2010 Form at 7: Gray 2010 Form 10-K at 9: Sinclair 2010 Form 10-K at 21. 

620 Nexstar 2010 Form 10-K at 5; Gray 2010 Form 10-K at 4; Sinclair 2010 Form 10-K at 21. 

621 Nexstar 2010 Form 10-K at 5-6; Gray 2010 Form 10-K at 9; LIN 2010 Form 10-K at 9; Sinclair 2010 Form 10-K 
at 21. 

' Vogel at 317, n. 29. In September 2010, ABC announced that it would launch its Inventory Exchange System, or 
ILS. during the election season, making extra inventory available during periods of high demand, such as election 
and holiday sea>on. for its affiliates, who have the option to buy additional advertising units to sell within their local 
markets. 2011 SNL Kagan FV Stations Databook at 6. 

Nexstar 2010 Form 10-K at 6. 

6 4 Nexstar 2010 Form 10-K at 5: Fntravision 2010 Form 10-K at 11. 

6 ‘ 5 Nexstar 2010 Form 10-K at 6. 

626 Nexstar 2010 Form 10-K at 7; Gray 2010 Form 10-K at 9; Belo 2010 Form 10-K at 5. 

See TVB. Trends: TV Cost d CPM Trends. http:/\vw w.tvb.org'trcnds/4718 (visited Jan. 10. 2012). 
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point ( ‘CPP’ ) measure to value advertising time, which represents the percentage of households in a local 
market with television sets watching a station or show at a given time. 0-8 CPPs vary by the time of day, 
with prime time (8 p.m.-l 1 p.m., Eastern and Pacific Time; 7 p.m.-10 p.m., Central and Mountain Time), 
being the most expensive. For the top 100 television markets, on average, a station's CPP for a 30-second 
advertisement during prime time in 2006 was $26,430. That is, on average, a station within the top 100 
markets charged advertisers $26,430 to reach one percent of the television households within its DMA 
w ith a 30-second commercial. The average prime time CPP for a station rose in 2007 to $32,663, but had 
dropped to $26,343 by 2010. During the late newscasts (11 p.m. Eastern and Pacific Time; 10 p.ni.. 
Central and Mountain Time), on average, stations charged lower prices. In 2006, on average, the CPP for 
a 30-second advertisement during this time slot was $ 15,630. This average price dropped to $ 14,934 by 
2010.^ 20 Advertisers assess the relative expense and efficiency of delivering a message via different 
media, e.g., a broadcast network compared with a group of broadcast television stations, on the basis of 
cost per thousand households C'CPM r '). 630 We include CPM figures here in charts 14 and 14 b to provide 
another basis for comparing prices charged to advertisers since 2006. 


Table 14: Top 100 Television Markets: Average Price of a 30-Second Commercial 6,1 


Year 

Prime Time 

Late News 

CPP 

CPM 

CPP 

CPM | 

wmm^m 





2006 

$26,430 

$28.08 

$15,630 

$16.61 

2007 

$32,663 

$34.48 

$16,606 

$17.53 

2008 

$26,484 

$27.67 



mEBMm 

$29,434 


$17,440 

HEH 

■hh 

$26,343 

$26.76 

SI 4,934 

$15.17 


193. Price to MVPDs . As discussed above, broadcast television stations are entitled to carriage 
on MVPDs' systems.’ 32 Commercial stations are entitled to decide w hether to seek mandatory carriage or 
negotiate for compensation of their signals. As noted above, the Commission has opened a proceeding on 
issues related to retransmission consent. 1 ' 33 Broadcasters claim that the prices they charge MVPDs today 
are significantly lower than the fees paid to cable networks w ith comparable or lower ratings. 634 In the 


6 8 See The Museum of Broadcast Communications. C 'os t-Per- Thousand (CPM) and Cost-Per-Point (CPP). 
httn:-7www.muscum.n cots scctii>n.phn?cntr\co<.lc ~cost-Dcr-thou (visited Mar. 21. 2012): Vogel at 290-91, 574-75. 
For example, if 100.000 households in a DMA own television sets, and 20.000 of those households are tuned to a 
particular broadcast television station, then a station's rating is 20. If it charges $25,000 per point during a particular 
program, then it can earn $500,000. 

Other non-advertising sources of revenue for broadcast television stations include retransmission consent fees, 
network compensation. DTV revenue, online revenue, and mobile revenue. These sources of revenue arc discussed 
further, infra. Sec. !II.B.4.b. 

, ,ft Vogel at 292. 

6,1 PVB. Tn-nils: 71 'Cost A CPM Trends. Into:■« ww.tvh.pru trends 47IS (visited Jan. 16. 2012) (citing SQAD 
Media Market Guide I s1 Quarter Projections (Fall books)). 

See supra, W 56-60. for further discussion of retransmission consent 

3 ’ See Retransmission Consent \PR.\ f. supra . n. 154. 

634 See. e.g.. NAB 7 8/11 Reply , Attachment A at 43-44; Sinclair 10-71 Comments at 11-12 (citing Michael G. 
Baumann. Proposals for Reform oj the Retransmission Consent Good Faith Bargaining Rules: An F.conomie 
(continued....) 
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Retransmission Consent NPRM , the Commission sought comment on whether it should be a per se 
violation of the good faith standard for a station to grant another station (or station group) the right to 
negotiate its retransmission consent agreement(s) when the stations are not commonly owned (“Joint 
Negotiations’'). 035 In previous proceedings, MVPDs have claimed that economic theory' and evidence 
suggests that such joint negotiations lead to broadcast stations charging higher prices to MVPDs/ 1 * 0 NAB 
claims that Joint Negotiations help lower the transactions costs of negotiating retransmission consent 
agreements, and help level the playing field between broadcasters and MVPDs.' 37 

b. Non-Price Rivalry 

194. Broadcast stations compete with each other for viewers and advertisers on two major 
non-price criteria: (1) programming: 0 and (2) the type of viewing experience. 030 Each of these items is 
described below in turn. 

195. Programming. The largest point of differentiation among broadcast stations is the ty pe of 
programming they offer and when such programming is offered. Consumers watch multiple broadcast 
stations and switch stations based on the ty pe of programming carried. When choosing the ty pe of 
programming to air, stations weigh the cost of acquiring programming, the number of viewers they can 
expect to attract, the amount of advertising they can sell, and the prices they can charge to advertisers. 

196. As noted above, the digital transition completed in 2009 introduced a dramatic increase in 
the use of multicasting among broadcast television station. Commercial stations use these multicast 
streams to offer consumers additional programming choices, such as new networks This TV (w ith 129 
digital multicast affiliates). Bounce TV (with 52 digital multicast affiliates), and Retro TV (with 46 digital 
multicasting affiliates). 640 In addition, multicasting enables stations in smaller markets to affiliate with 
multiple established networks. For example. The CW (with 108 digital multicast outlets) and My 
Network TV (87 outlets) are additional examples of established networks that enhance their coverage 
with multicasting/ 11 

197. Network affiliates ty pically market themselves based on their broadcast network 
affiliation and channel position (e.g., FOX 5) and their on-air news talent. Programming from broadcast 
networks can attract large audiences and provides network affiliates with popular entertainment 

(Continued from previous page) - 

Analysis. Economists Inc.. May 27. 2011. at 7. attached as Exhibit I to the Sinclair Comments): CBS Affiliates 10- 
71 Comments at 13-15. 

635 See Retransmission Consent \PR\t. 26 FCC Red at 2731-32. c 23 (noting that consent for Joint Negotiations 
“might be retlcctcd in local marketing agreements (“LMAs"), Joint Sales Agreements (“JSAs"), shared serv ices 
agreements, or other similar agreements."). 

^ See. e g . Time Warner Cable C omments. MB Doeket No. 09-182. at 7 (tiled July 12. 2010) (citing an economist 
who believes that it is “very likely’’ that retransmission consent is jointly negotiated where stations are involved in 
some sort of sharing agreement): AC A Comments. MB Docket No. 09-182. at 2. 13-17 (filed July 12. 2010) 

(arguing that “available evidence .. . suggests" that higher rates are being paid by cable operators where one 
broadcast station negotiates retransmission consent on behalf of another station in the same market). 

r ’ 37 N AB 7/8/11 Reply. Attachment A at 27-32. 

01 * Nexstar 2010 Form 10-K at 7; Gray 2010 Form 10-K at 8-9; Sinclair 2010 Form 10-K at 22. 

,3j Signal coverage and assigned frequency also impact a television station s competitive position. Grav 2010 Form 
10-K at 21. 

SNE Kagan. TV Station Deals Databook. 2012 Edition, at 6-7. 
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programming and sporting events, such as the Olympics, National Football League games. Major League 
Baseball games, and the Academy Awards, that are extremely popular with both viewers and 
advertisers. 042 Networks also tend to schedule their most popular programming during the months of the 
year when Nielsen measures television audiences for all 210 markets (February. May. July, and 
November) to determine local advertising rates. 04 ' 

198. Local news programming is another source of product differentiation for broadcast 
television stations, in their competition for both advertisers and viewers/" 44 This programming, which 
stations produce, is typically the largest source of their income, accounting for 35-40 percent of their 
advertising base. 045 Some stations seek to increase their local advertising revenues in part by producing 
programming with local advertising appeal and sponsoring or co-proinoting local events and activities/' 40 
To attract audiences, stations also strive to provide exclusive news stories, unique features such as 
investigative reporting, coverage of community events and to secure broadcast rights to regional and local 
sporting events/" 47 Between 2006 and 2007. the average number of hours of news aired on weekdays by 
local television stations remained steady at 4.1 hours, increased to 4.6 hours in 2008, and 5.0 hours in 


64 " Nexstar 2010 Form 10-k at 3; Sinclair 2010 Form 10-k at 11. The network affiliation agreements, generally 
exclusive for each of the 210 television markets, provide affiliates w ith the right to air network programming first, 
flic contracts may run from two to 10 or more years. The Commission's rieht-to-rejcct rule grants an affiliate the 
right to (1) reject or refuse network programs which the station reasonably believes to be unsatisfactory, unsuitable, 
or contrary to the public interest and (2) substitute a program w hich, in the station's opinion, is of greater local or 
national importance. 47 C.F.R. $ 73.658(e). I he financial arrangements between networks and their affiliated 
stations regarding payments for programming are evolving. See infra . Sec. llI.B.4.b. 

043 W hile networks and stations consider May to be the most important measuring period of the year, they also 
compete intensely in February and November, when audiences are likely to slay at home. Vogel at 291. See also 
Nielsen Media Research. Glossary of Media Terms . http: wwu.nidscnmcdia.com glossary (visited Mar. 22. 2012). 
Nielsen refers to these months as "sweep months/' Nielsen excludes the 1 lonolulu. Fairbanks, and Juneau DMAs 
from its July measurement period. 

M4 Gray 2010 Porm 10-K at 7: UN 2010 Form 10-K at 7-8; Sinclair 2010 Form 10-K at 0. 

Vogel at 304. See a/so Robert Papper, Part /. More Jobs. Higher Profits in 71 Sews, Uofslra University, 201 I, 
http: wuw.rtdna.ortUnagcs media items 2011 -tv-and-rjdio-ncw>-slaf‘fing-and-profilabiliiv- 
surves 2o33.phpVid 2033 U‘R I NDA 'I lolstra 2011 Survey") (visited Mar. 22, 2012). 

See. e g.. Nexstar 2010 Form at 6: LIN 2010 Form 10-k at 8. Nexstar states that each of the stations it owns, 
operates, programs, or provides sales and other services to create a highly recognizable brand, primarily through the 
quality of news programming and community presence. Nexstar asserts that strong local news typically generates 
higher ratings among attractive demographic groups and enhances audience loyalty, potentially resulting in higher 
ratings for programs preceding and follow ing the newscasts. Nexstar claim that high ratings and strong community 
identities also makes stations attractive to advertisers. In 2010. Nexstar earned approximately one third of its 
advertising revenues from spots aired during local news programming. Nexstar's stations produce between 10 to 15 
hours per week of local news programming. Nexstar 2010 Form 10-k at 3. 

w: ' Nexstar 2010 Form 10-K at 7: Gray 2010 Form 10-K at 8-9 
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2009. 64 * In 2010, the average television station aired 5.3 hours of weekday news 640 NAB contends that 
operating agreements among non-commonly ow ned broadcasters enable stations to maintain and 
sometimes expand news on stations, despite a difficult economic climate.* 50 

199. Stations also air syndicated programming, such as original series Judge Judy, olT-nctwork 
programs such as Friends, or sporting events such as the NCAA basketball and football games from the 
Southeastern Conference.* 51 Competition for programming involves negotiating with national program 
distributors or syndicators that sell first-run and rerun packages of programming in their respective 
markets.* 52 Stations compete against in-market broadcast stations for exclusive access to syndicated 
programming within their markets. In addition, cable networks occasionally acquire programs that might 
otherwise be offered to stations. 653 Syndicated programming can be expensive for stations, and may 
represent long-term financial commitments. 654 Stations usually purchase syndicated programming two to 
three years in advance, and sometimes must make multi-year commitments. 6 ^ An average broadcast 
station spends about 24.3 percent of its expenses on acquiring syndicated programming.* 56 Expenses may 
range, however, from about eight percent of revenues for a Spanish-language station, which tends to rely 
on network programming for a majority of its schedule to nearly two-thirds of revenues for an 


' 4S Steven Waklman and the Working Group on Information Needs of Communities, The Information \eedx of 
Communities , FCC. July 2011. at 77, http:/ transition fee gov osp inc- 

repurtThc Information Needs of_Comniunitics.pdf . The data are based on the RTXD.4 Hofstra University Annual 
Survey, conducted by Robert Papper for the Radio television Digital News Association and Hofstra University. See 
RTNDA/Hofstra 2011 Survey . Note that surveys from 2007-2009 are unavailable on the website as of March 2012. 

049 R I'NDA/Hofstra 2011 Surv ey, Part II: Record Amount of Local Sews Produced on TV. Note that while 
R I'NDA/Hofstra released survey results in 2011, Professor Robert Papper conducted the survey during the fourth 
quarter of 2010. 

650 NAB 6/811 Comments at 29-31. Such arrangements include joint sales agreements, shared serv ices agreements, 
and local marketing agreements. Our attribution rules currently make attributable certain LMAs. also referred to as 
time brokerage agreements C’TBAs*). in which a broker purchases discrete blocks of time from a licensee and 
supplies programming and sells advertising for the purchased time. According to commenters. a local news serv ice 
("LNS") agreement is as an agreement in which multiple local broadcast television stations contribute certain news 
staff and equipment to a joint news gathering effort coordinated by a single managing editor. According to 
commenters in the ownership proceeding, a shared serv ice agreement ("SSA'T is an agreement, or series of 
agreements, in which one in-market station provides operational support and programming for another in-market 
station. We are currentlv seeking comment on LNS agreements and SSAs in the Media Ownership proceeding. See 
Media Ownership SPRSL 26 FCC Red at 17564-70. cc 195-208. 

051 l-SPN Inc.. WIX'W- 7 VIX '50 Santed SEC Network. tjfiliate in Washington IX’ 1X50 to Air Mens SIX' 
Basketball and Football Through tSPS Regional Television *v Syndicated Sctwork (press release), Jan. 4. 2012. 
ESPN, a cable network, has a division called F.SPN Regional Television that produces and syndicates collegiate 
sporting events. See also Sinclair 2010 Form 10-K at 11. 

Nexstar 2010 Form 10-K at 7. 

653 Id.: Gray 2010 Form 10-K at 9: Sinclair 2010 Form 10-K at 22. 

Syndicated programming can impose financial risks on stations. Broadcast stations cannot predict whether a 
particular show will be sufficiently popular to enable it to sell enough related advertising time to cover the costs of 
the program. A station may have to replace a poorly performing program before it has recovered the costs of 
obtaining it. Sinclair 2010 Form 10-K at 25: Gray 2010 form 10-K at 20: Belo 2010 Form 10-K at 11. In 2010. 
Gray wrote down the value of its programming contract assets by S0.4 million. Gray 2010 Form 10-K at 20. 

655 Gray 2010 Form 10-K at 20: Belo 2010 Form 10-K at II. 

56 NAB. Television Financial Report. 201 I. at 3 {"2011 SAB Television Financial Report"). 
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independent station, which relies primarily on syndicated programming. 657 For example, syndication 
rights for the series The Big Bang Theory and Modern Family cost stations about $2.5 million per episode 
in barter and cash. 658 

200. Despite its price tag, a popular program may be a profitable investment for a station, if it 
provides a lead-in audience for a starion's local newscasts, differentiating it from competing stations, and 
increasing audience and revenues. Other factors may help to reduce the costs of sy ndicated programming 
for stations. For example, large group owners can use economies of scale to negotiate favorable 
contractual terms with program suppliers/ 00 

201. Viewing Experience. Since the last report, several major patterns of consumer behavior 
have emerged which impact broadcast stations’ non-price rivalry'. The first is the dramatic increase in the 
number of television households w ith sets capable of display ing and/or receiving digital signals, including 
HD television signals. The number of households equipped w ith an HD television set and HD tuner who 
received at least one HD network or station increased from 15.4 million, or 13.6 percent of all television 
households, in 2007, to 68.8 million, or 50.4 percent in 2010, and again in 2011 to 80.3 million, or 70 
percent of all television households. 600 The second is the doubling of penetration of digital video 
recorders (DVRs), which rose from 20.4 million or 18.6 percent of television households in 2007, to 42.5 
million, or 36.8 percent in 2010, and 46.3 million, or 40.4 percent of television households in 2011 01,1 
The availability of DVRs coupled with other technological developments has spurred consumers' desire 
to watch video on a time-shifted basis on television sets, personal computers, and mobile devices. As 
digital video recorders have gained popularity, Nielsen begam reporting ‘live-plus-same-day 
playback,'’ or “LSD” viewing as the currency for buying and selling local television time, where 
such ratings are available. 602 In August 2010, it found that while the total effect of DVR 
playback on ratings was small, the audience composition changed. 0 ” 3 


05 FCC staff anil lysis of data. See NAB. Television Financial Report. 2009 ("2009 MAB Television Financial 
Report"). 

,oK Dcana Myers. What is a Sitcom s Chance of Success. SNL Kagan. Feb. 9. 2012. 

6 "‘ Ncxsiar 2010 Form 10-k at 3. 

^ Motional ( niver.se Estimates - Market Breaks. Nielsen. Jan. 1, 2007 - Jan. I. 2011: Motional Media Related 
Universe Estimates Media l E Trends . Nielsen. Feb. 2011: Nielsen. TfcLLVisiON AUDlHNCfc 2010 & 2011. 2011. at 
4 ("Nielsen 2010 & 2011 Television Audience Report' ). MVPI) households with IID television sets wishing to 
receive HD service must have HD sen ice included in their subscriptions. 

oo1 Manorial l niverse Estimates Market Breaks . Nielsen. Jan. I. 2007 - Jan. I. 2011; Motional Media Related 
Universe Estimates Media l E Trends. Nielsen. Feb. 2011: Nielsen 2010 & 201 I Television Audience Report at 4. 

‘ “ katy Bachman. Mielsen Returns Live' to the Ratings. ADWtb'K, July I, 2010. 

htnv./-www.adweek.com/nevvs.-advertisiim-hrancling/nielsen-rcuims-live-ratinas-l02743 (visited Julv 10.2012). See 
also I be Nielsen Company. Measurement. Television Measurement. 2d11-12 Sweeps Dates . 
http: wu w nielsen.com us en.measurement lelcvision-mcasurement.htinl (visited Julv 10. 2012). 

Katy Bachman, Mielsen Releases Analysis of LSD Data , AuW tbK.. Aug. 5. 2010. 
http://ww-w .adweek.com news /advertising-bran Jinu4iidsen-releascs-analvsis-lsd-d<ita-l 15873 (visiled July 10. 
2012). LSD viewers tended to be younger and higher-income than live viewers generally. As described in Section 
lll.B.4. infra, advertisers buy time on broadcast and cable networks on the basis of viewership of commercials. 


8700 



Federal Communications Commission 


FCC 12-81 


Table 15: Television Households and media Usage Estimates (in thousands) 064 


Total U.S. Households 

2006 



2009 



113,673 



116,170 

117,220 

118,590 

U.S. TV HHs 

111,400 

112,800 

114,500 

114.900 

115,900 

114,700 

Broadcast Only 

15,660 

14.340 

13,600 

11.830 

11,080 

10.970 

MVPD 

95,740 

98.460 

100,900 

103,070 

104,820 

103,730 


N/A 

20,970 

27,950 

36.160 

42,540 

46,320 

HDTV 

Households" 66 

N/A 

15,350 

29.010 

49,640 

68,810 

80,290 


202. In response to these consumer trends, stations have taken a number of steps to enhance 
consumers’ viewing experience. First, stations are increasingly distributing their programming in HD. At 
the end of 2010, about 1.036, or almost 87 percent of the 1,196 commercial television stations surveyed 
by SNL Kagan, broadcast in HD, up from 957 commercial television stations as of August 31. 2009 (or 
about 79 percent of the 1,010 commercial stations surveyed by SNL Kagan). 01 ' Stations have also 
invested in building new sets and on-air graphics in order to accommodate their HD broadcasts. The 
deployment of newscasts in HD, at least from station studios, slowed in 2008 and 2009 as broadcast 
stations tried to hold costs down, but began to accelerate in 2010 K> * According to a survey conducted by 
consulting firm Positive Flux, as of 2010, about 63 percent of large market stations (which the firm 
categorizes as stations in DMAs 1-79) had begun broadcasting fully in HD. On the other hand. 90 percent 
of stations in small markets (i.e., stations in DMAs 140-210) were not broadcasting fully in HD at that 
time. 060 


064 National Universe Estimates Market Breaks. Nielsen. Jan. I. 2007 - Jan. 1, 2011: National Media Related 
Universe Estimates Media UE Trends . Nielsen. Feb. 2011:Nielsen 2010 & 2011 Television Audience Report at 4. 
Nielsen estimates are as of January' 1. We use Nielsen s January' I estimates for December 31 of the previous year 
U\je.. we report Nielsen’s January l. 2007 eslimate as our 2006 data in this chart). 

Nielsen began tracking DVR penetration in May 2007. 

^ Nielsen began tracking 1 ID penetration in February 2008, I ID data as of February and reported here for the 
previous year, except for 2011 when the data are based on November 2011 estimates. We report the number of 
households with an I ID television vviih an III) tuner that receives at least one 1 ID network or station. 

667 201 1 SNL Kagan TV Stations Databook at 10; Justin Nielson, TV Stations Multiplatform Analysis: Digital 
Conversion Creates Opportunities for Multicasting, SNI. Kagan. Jan. 22. 2010. The 1.196 commercial stations 
sun eyed by SNL Kagan in 2010 represents 86 percent of the 1,390 commercial stations counted by the Commission 
at the end of 2010. The 1.010 commercial stations surveyed by SNI. represent 72 percent of the 1.394 commercial 
stations counted by the Commission at the end of the third quarter of 2009. See 2011 SNL Kagan TV Stations 
Databook at 7. 

r ’ <>5i Hairy' A. Jesscll. Tracking TV's Top lech Trends of 2010. TVNfnvsChfck. Dec. 23. 2010. 

http -Wwu.tvncuscheck.com article 2010 12 23 47961 trackinc-tvs-top-tcch-trcnds-of-201 P?ref=seareh (visited 

Jan. 13. 2012). 

r>6i Positive Flux. Executive Summon -. U S. I V Sialions Infrastructure 2011. April 4, 2011. at 4, 
http: positivct1ux.com stored Stations 0 o20Iu 11 (visited Feb. 27. 2012). 
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203. To respond to viewers’ desire to view video programming in more places at more times, 
broadcast station owners have developed online and mobile media platforms, using their websites as 
extensions of their local brands, and offered advertisers online promotions coordinated w ith the on-air 
advertisements. SNL Kagan estimates that at the end of 2010, 95.4 percent of full-power commercial 
television stations operated a website and about 88.6 percent streamed video content. 670 Local news and 
weather updates were provided by 78.8 percent of broadcast television station websites and 64.5 percent 
provided local classified advertisements. 67! About 74.1 percent of websites contained links to articles via 
Facebook, and 68 percent had links via Twitter. 072 Nearly 40 percent of station websites had mobile app 
downloads for smartphones. 073 A study by the Radio Television Digital News Association (“RTNDA”) 
and Hofstra University found that two-thirds of television stations surveyed distributed news 
programming online and via mobile devices, as well as over-the-air />., they are taking a '‘three-screen 
approach.’' 074 The larger the news department, the more likely the station was to use the three-screen 
approach. While most stations with a three-screen approach were broadcast network affiliates, the size of 
their markets did not appear to impact their decision to utilize this approach. 075 

204. NAB states that the roll-out of mobile DTV will enable viewers to receive live, local 
broadcast television programming on a mobile basis, on any mobile DTV capable device. 070 In 2007, 
eight major broadcast station groups, including Belo Corp.; FOX Television Stations; Gannett 
Broadcasting; Gray Television; ION Media Networks; NBC & Telemundo Television Stations: Sinclair 
Broadcast Group: and Tribune Broadcasting Company formed the Open Mobile Video Coalition 
(“OMVC’*) to promote the development of industry technical standards, technical requirements, 
conditions, protocols, reference implementations, test suites, and best practices related to enabling mobile 
digital television/ 7 The first rollout of live mobile broadcast channels began in 201O. 078 OMVC worked 
with the Advanced Television Systems Committee (ATSC) to develop a comprehensive standard and to 
develop field trials. The first ATSC - Mobile'Handheld (ATSC-M/H). or mobile DTV stations, went live 
in three OMVC consumer test markets, Washington, D.C., Seattle, and Atlanta. 6 ™ Participants 


6 0 2011 SNL Kagan TV' Stations Databook at 10. 

° 7i Id. 

072 Id. at II. 

f ' 7 ' Id. 

* >IH RTNDA/Hofstra 2011 Survey. Par! Ill: Stations Sharing Content. Resources at 4-5. This study also found that 
that between 2009 and 2010 stations shifted from primarily using social media as a promotional tool to using it as a 
tool for conversations with their audiences. Belo notes that the websites of its television stations provide consumers 
with new s and information as well as a variety of other products and services. Belo obtains immediate feedback 
through online communication with its audience, which allows the Belo to tailor the way in which it delivers news 
and information to serve the needs of its audience. Belo 2010 Form 10-K at 4. 

6 ‘ RTNDA/Hofstra 201 I Survey. Part HI: Stations Sharing Content. Resources at 4-5. 

/0 NAB OXI l Comments at 22. 

° Open Mobile Video Coalition ("OMVC""). Open Mobile I idea Coalition to Promote Mobile Digital Broadcast 
IT in L'.S. (press release). Apr. 13. 2007. 

s OVMC. Open Mobile Video Coalition Launching Comprehensive Mobile Digital Television Consumer Showcase 
During First Quarter of 2010 {press release). Jan. 5. 2010. OMVC opened its membership to equipment 
manufacturers, application developers, and service providers in 2011. OMVC Comments. FT Docket No. 10-235. at 
I (Hied Mar. 18. 2011). 

2011 SNL, Kagan TV Stations Databook at 6. 
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announced successful trial results in September 2010. Television station groups have formed coalitions to 
develop applications. At the end of 2010, 60 operating commercial mobile DTV stations broadcast more 
than 80 live mobile video channels in major markets/ 50 This number increased to 105 live mobile DTV 
stations at the end of 2011 /*' 

205. In April 2010, twelve major broadcast groups created a joint venture. Mobile Content 
Venture (‘MCV"). to develop a national mobile content service. 6 *" MCV is working with original 
equipment and device manufacturers to develop devices capable of receiving ATSC-MH, encrypted with 
standards-based conditional access. 683 Under the brand name Dyle Mobile TV, MCV plans to deliver live 
mobile television from twelve major broadcast television group owners in 2012/ 1 * 4 In January 2012, 

MCV and MetroPCS Communications, Inc. announced that they are partnering to enable MetroPCS 
customers to watch live, local broadcast television on their mobile phones, making MetroPCS the first 
wireless service provider to offer Dyle Mobile TV on devices pre-loaded with the Dyle application.**' 
Likewise, the Mobile500 Alliance is a group of 50 member companies, including two public broadcasters, 
holding licenses to 437 televisions stations, reaching 94 percent of U.S. households, incorporated in 
December 2010 to develop Mobile DTV/ 86 The Mobile500 Alliance plan calls for launching 15-20 
Mobile DTV channels in markets across the country. The proposed service will provide mobile device 
users with a mix of free and subscription channels along with video-on-demand content and data services 
delivered via mobile DTV and through 3G/4G and Wi-Fi networks. 0 * 7 

4. Broadcast Television Industry Performance 

206. In this section of the Report, we examine broadcast stations’ performance in terms of 
their audiences, revenue, and profitability as well as their investment and innovation. We also review the 
interplay between the trends in broadcasters' sources of revenues and expenses, their strategies for 
distributing video programming, and other factors influencing broadcasters’ performance. The majority 


680 Justin Nielson, TV Stations Multiplatform Analysis 7 / l pdate; Multicasting Expands Programming Options, 
Mobile DTV Goes Live . SNL Kagan. Jan. 28. 2011. at 8. As of 2012. OVI VC's members own and operate more than 
900 commercial and noncommercial television stations nationw ide, reaching 103 million households in 96 of the top 
100 DMAs. OMVC, About OMVC: Overview, http: w WAV ooenmobilcvidco.conv nhout^^Domvc/ (visited Jan. 19. 
2012 ). 

Justin Nielson. TV Stations Multiplatform Analysis 73 Update; \ew Digital Set works and Mobile TV Channels 
Expand Content Options , SNL Kagan. Jan. 31. 2012. at 10. 

The twelve founding broadcast groups of Mobil Content Venture ("MVC”) are O&O groups FOX, NBC 
(including the I elemundo stations), and ION and nine affiliate groups - Belo Corp.. Cox Media Group. K.W. 

Scripps. Gannett Broadcasting. Hcarst. Media General. Meredith Corp., Post-Newswcek Stations. Inc., and Rayconi 
Media - that separately formed Pearl Mobile DTV Company Ll.C. as a vehicle for their involvement in MCV. 

MVC, Twelve Major Broadcast Groups to Conn Joint Venture to Develop Sational Mobile Content Service (press 
release), Apr. 13, 2010. 

683 MVC. About MI C. http://www.ihemev.coin/aboul-mcv (visited Jan. 13. 2012). 

'*' 1 These group owners include the original twelve founders described above, as well as Bahakcl and l .Division. See 
Samsung Electronics Co.. Samsung Mobile to Supply First Live Mobile TV-Enabled Smartphone with D\>le v Mobile 
TV (press release). Jan. 4. 2012. 

Samsung Telecommunications America (Samsung Mobile) will provide the first smartphone with Dyle. and 
Android device, using ATSC-Mobilc technology. Id. 

6S0 The Mobile 500 Alliance. About, http: \v\vw.mobile500allianee.eom aboutus.html (visited Jan. 13. 2012). 

087 Id. 
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of broadcast televisions station licensees are part of parent companies that are involved in other industries 
To prov ide context, in the evaluation of the performance of the broadcast television station industry as a 
whole, we examine a select group of companies that are only involved in this industry, /. e .. ‘*pure play’' 
broadcast television station group owners. As publicly traded pure-play companies, they provide detailed 
information about their performance in the broadcast industry*. Throughout this section, we examine the 
performances of the five companies used by research firm SNL Kagan in its tracking index for the 
broadcast television station industry as of December 31, 2010: Belo Corporation, Gray Television Inc., 
LIN TV Corporation, Nexstar Broadcasting Group, and Sinclair Broadcasting Group. 688 

207. Because of its dependence on advertising revenues, which are highly correlated with 
overall economic conditions, broadcasting is a highly cyclical industry. 689 This is in part because 
marketers often view advertising as a discretionary expense and cut back when the economy declines. 6 ' 0 
In addition, some categories of advertisers, especially the automobile sector, are responsible tor a large 
proportion of stations* advertising revenues. Automobile dealers can account for 25 percent of a ty pical 
telev ision station's revenues in good times. 691 In 2009, the automobile sectors* share of station groups’ 
overall advertising fell to teen levels in the first quarter. 602 Station revenues tend to be higher in even 
years, due to political advertising, which tends to peak immediately before elections. 69 ’ In addition, NBC 
affiliates can charge higher rates during the Olympic Games, which air in even years. 6 ' 4 

208. Moreover, broadcast television stations face changing technology. Industry participants 
note that information delivery and programming alternatives such as MVPDs. the Internet, mobile 
devices. DVRs. and home video entertainment systems have fractionalized television viewing and 
audiences, expanded the number of outlets for advertisers, and increased competition tor the acquisition 
of programming.^ 5 Belo adds that these trends, combined with rising production and programming costs, 
may impair broadcast stations' ability to acquire and develop programming.” 06 Industry' participants also 


(lS8 While Sinclair has invested in non-broadcast businesses in order to diversify its risks, these only represent a 
small portion of its overall operating results. Sinclair 2010 form 10-K at 11. We exclude Belo in our analysis of 
profits and investment trends between 2006 and 2010. since Belo operated newspapers as well as television stations 
until February 2008. when it spun off its newspaper businesses and related assets into a separately traded company. 
A. H. Belo C orporation. Belo 2010 Form 10-K at 5. 

689 Vogel at 301-03. "We |are dependent) on advertising revenues, which arc seasonal and cyclical .. ..’* Gray 
2010 Form 10-K at 15. See also Nexstar 2010 Form 10-K at 12: LIN 2010 Form 10-K at 21: Sinclair 2010 Form 
10-K at 23. 

6 * "Advertisers generally reduce their spending during economic downturns Belo 2010 Form 10-K at 10. 

See also Nexstar 2010 Form 10-K at 18. 

" Vogel at 309. 

6 ~ Robin Flynn. Broadcasters Auto Revenues Down 52% in hirst-Quarter 2009 . SNL Kagan, May 14. 2009. Gray 
I V stales that in 2ul() and 2009, approximately 17 percent of its lotal revenues came from the automotive category. 
Gray 2010 Form 10-K at 4. Belo. which in 2010 generated 10.8 percent of all of its advertising from the automotive 
industry, notes that the success of automotive manufacturers and dealers in meeting the economic challenges of the 
automotive industry will continue to affect the amount of their advertising spending, w hich in turn will impact 
Belo s revenues and operations. Belo 2010 Form 10-K at 10. See also LIN 2010 f orm 10-K at 21. 

Nexstar 2010 form 10-K at 6: Gray 2010 form IO-K at 8. 

604 Belo 2010 Form 10-K at 10. 

Belo 2010 Form 10-K at 9: Nexstar 2010 Form 10-K at 19; Gray 2010 Form 10-K at 21: Sinclair 2010 Form 10- 
K at 30-31: LIN 2010 Form 10-K at 26. 

6 ° ( ’ Belo 2010 f orm 10-K at 9. 
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note that video compression techniques enable MVPDs' and competing telev ision stations to carry more 
programming via multicasting), potentially fractionalizing audiences and advertisers even further. 097 

209. In the short run. most of a station's operating costs are fixed/* 8 Regardless of the amount 
of advertising inventory it sells, a station must pay for the cost of operating its facilities as well as the 
costs of programming rights. Therefore, w hen economic conditions are favorable and a station is able to 
charge high prices for its commercial inventory, it can be profitable. Conversely, because stations remain 
dependent on advertising revenues, when they decline, aside from laying off employees and reducing 
sales commissions, stations usually are unable to reduce expenses, and thus profits can decline sharply. 
Other sources of stations' revenues include retransmission consent fees, ancillary' DTV serv ices, and 
online advertising/’^ 

a. Audiences 

210. The industry relies on Nielsen data to measure broadcast television station audiences. 
Nielsen measures television ratings as a percentage of households with television sets who view a 
program. 700 Nielsen estimates that between 2006 and 2010, the total number of U.S. households grew 
from 113.7 million to 117.2 million. As of 2011. Nielsen estimates that there were 118.6 million total 
households. Nielsen estimates that the percentage of households with television sets remained steady at 
98 percent for thirty years between 1980 and 2010. but then increased to 99 percent in 2010 or about 

115.9 million total television households. 701 For 2011. however, Nielsen adjusted its estimates of 
television penetration downward to 97 percent, or about 114.7 million households. 702 Nielsen believes the 
factors that may have contributed to this downward trend include the digital transition, the economic 
downturn leading rural and lower-income households to conclude that the price of acquiring television 
sets is too high, and y ounger, urban consumers who may substitute online viewing for traditional 
television view ing. 703 

211. After a steady decline over the last few years, the percentage of television households 
rely ing exclusively on over-the-air broadcast service (as opposed to access to broadcast stations via an 
MVPD) has remained stable since 2010, although the absolute number continued to decline as the number 
of television households declined. At the end of2006, about 14.1 percent of all U.S. television 
households, or 15.66 million households, were broadcast only. 703 This figure declined to 12.7 percent of 
all U.S. television households, or 14.34 million households, at the end of 2007. This figure dropped 
further to 11.9 percent (13.60 million households) at the end of 2008, 10.3 percent (11.83 million 


6 ° 7 Nexsiar 2010 Form 10-k at 19: Sinclair 2010 Form 10-K. at 31. 
o0H Vogel at 304. 

See iit/ra. See. lll.B.4.b. 

7(M> Nielsen, S'ews ct Insights: Top Tens & Trends. Television. 
http://www.nielsen.com u.vcn in.>iizhts toul0> tele\ iMon lmnl (visited Mar. 23. 2012). 

01 Nielsen 2010 & 201 1 Television Audience Report at 4-5. 

llu Nielsen. Advance Preliminary 2012 Sational Lniverse Estimates (client communication), May 2. 2011. Nielsen 
data suggest that television penetration had actually begun to decline in late 2008 or early 2009, hut waited for 
additional information to confirm whether this trend was temporary due to the digital television transition. 

703 Other studies indicate that college students arc watching video content on computers and laptops in lieu of 
television sets. See College-Age TV Watchers Have So Cords to Cut. eMarketer. Dec. 15. 2011, 

http:/ www.cmarketcr com■’Ariidc.aspxVid-- 1008735&K=10<>8735 (visited Mar. 5. 2012). 

704 See supra. Fable 15. 
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households) at the end of 2009 and again at the end of 2010 to 9.6 percent (11.08 million households), 
remaining steady at 9.6 percent (10.97 million households) at the end of 2011. 70 " 

212. While viewing shares of broadcast network affiliates declined between the 2005-2006 
and 2010-2011 television seasons, view ing shares of independent and non-commercial broadcast 
television stations, whose shares are relatively low, fluctuated, but generally held steady. In contrast, the 
combined v iewing shares of advertising-supported cable networks increased during this period. As 
shown in Table 16, the total day share of view ing for broadcast network affiliates declined from 36 
percent in the 2005-2006 television season to 28 percent in the 2010-2011 television season. 706 During 
prime time. 707 their share fell from 40 percent to 33 percent between the 2005-2006 and 2010-2011 
television seasons. Independent stations’ total share was three percent in both the 2005-2006 season and 
2010-2011 seasons. During prime lime, their share was two percent in the 2005-2006 season and 2010- 
2011 seasons. Noncommercial stations' total and prime time shares were two percent in the 2005-2006 
and 2010-2011 seasons. 7 ’ s 


Nielsen. Xational l diverse Estimates , Jan. I. 2008-Jan. 1. 2012. For the purposes of this Report, we use 
Nielsen's January I estimates for our December 31 estimates of the prior year. For 2006. we use Nielsen's estimates 
from its 2007 Television Audience Report. See Nielsen, Television Audience 2007 (2008), at 3. 

Nielsen 2010 & 2011 Television Audience Report at 18. Total day viewing includes view ing Monday-Sunday. 6 
a.m.-6 a.m. A share is the percentage of television households watching television who are watching a particular 
programming source. Due to simultaneous multiple-set v iewing. Nielsen reports audience shares that exceed 100 
percent when totaled. We have normalized the audience shares by recalculating them on a base (or denominator) 
equaling 100 percent and adjusting the numerators according!). 

?07 

Mondav-Saturday. 8-11 p.m. Fastem and Pacific I ime (7-10 p.m. Central and Mountain Time). Sunday 7-11 
p.m. Fastem and Pacific Time (6-10 p.m. Central and Mountain I ime). 

08 Since the last report. Nielsen has altered its methodology of measuring television v iew ing to include v iewing on 
a lime-shifted basis. For the 2009-2010 television season. Nielsen began releasing “C3“ ratings data for television 
viewing, which measures the commercials watched both live and for three davs via DVR playback. This is the 
metric under which much of broadcast and cubic network advertising is bought and sold. SVe Nielsen. “C3 " TV 
Ratings Show Impact ofDl R Ad Viewing. Oct. 14. 2009. Imp:- b{o^.nielsen.ct»m iiielsenwirc 'inedia 
entertainment c3-tv-rat?ngs-show-impact-of-dvr-ad-viewing (visited Mar. 23. 2012). To include VOD. and online 
view ing in their ratings, networks must include the same set of commercials that appear in the initial live telecast. 
This measurement does not apply to local ratings. 
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Table 16: Audience Shares 


Total Day 

2005- 

2006 

2006- 

2007 

2007- 

2008 

2008- 

2009 

2009- 

2010 

2010- 

2011 

Viewing Source: 














Network Affiliates 

36 

34 

32 

30 

29 

28 

Independents 

3 

i 

2 

2 

2 

3 

Non-Commercial Networks 

2 

2 


1 

2 

2 

Ad Supported Cable 

50 

49 

50 

52 

52 

53 

Premium Pay Networks 

4 

4 

4 

4 

4 

4 

All Other Cable Networks 

5 

5 

5 

5 

5 

5 

All Other Tuning 700 

1 

4 

6 

6 

6 

5 

Total Day Total: 

100 

100 

100 

100 | too 

100 


Prime Time 

2005- 

2006 


■1 

MU 

WjliLJB 

1M 

2010- 

2011 

Viewing Source: 














Network Affiliates 

40 

39 

..37 

35 

34 

33 

Independents 

2 



o 

2 

2 

Non-Commercial Networks 

2 

2 

2 

2 

i 

2 

Ad Supported Cable 

46 

47 

48 

49 

50 

51 

Premium Pay Networks 

4 

J 

3 

4 

\ 

4 

All Other Cable Networks 

5 

4 

4 

4 

4 

4 

All Other Tuning 

l 

3 

5 

5 

5 

4 

Prime Time Total: 

100 

100 

100 

100 

100 

100 


213. In addition, stations are attracting audiences on their digital multicast signals. For 
example. WVUE in New Orleans, after launching Bounce TV on a digital multicast channel in November 
2011, earned higher ratings than several basic cable networks and is competing strongly w ith several 
broadcast outlets. 710 Stations also are attracting consumers to their websites. In this regard, one report 
citing a Fall 2010 survey indicates that out of 80 markets measured, television websites attracted more 


700 "All other tuning'* refers to tuning where the source was not encoded and Nielsen was not able to measure what 
was watched. Bill Gorman. IVftere Did the Primetime Broadcast TV Audiences Go *. TV by the Numbers. April 12. 
2010. lUln: /t\ bvthcnumbers./an2i1.com/2010/04/12/whcrc-did-the-primctime-broadca.st-tv-audicncc-i>o. 4797(v' 
(visited July 10. 2012). 

710 Bounce IT Bowers Ratings on M l /-., I VNrwsClinCK. Jan. 13. 2012, 

him:' w wu.tv newscheck.com article/2012/01' 13 50717 bounce-tv-powers-ratings-on-w vue (visited Jan. 13. 2012). 
In December 2011. WVUE reported that its Bounce I V signal earned a 0.4 total day local market rating, tying 
CNN*3» Headline News (0.4) and outranking cable networks TV One (0.2), Oxygen (0.2). BBC America (0.2) and 
CNBC (0.1). 
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visitors than newspaper websites in 22 markets (or 27 percent), while the major daily newspapers' 
w ebsites led in the amount of traffic attracted in the remaining markets. 711 

b. Revenue 

214. This section of the Report describes broadcast television stations revenue from 
advertising during the relevant period. It then considers other sources of broadcast television station 
revenue during the period, including network compensation, retransmission consent fees, revenues from 
non-broadcast ancillary services, online revenues, and other revenues. 

215. Overall, broadcast telev ision station revenues began dropping after 2000, when they 
reached a high of $26.30 billion. 71 " By contrast, in 2006, broadcast stations earned $24.62 billion in 
revenues. In 2007, industry revenues declined by seven percent to $22.84 billion; in 2008. they declined 
by one percent to $22.60 billion. In 2009, industry revenues dropped by 20 percent, to $18.13 billion. In 
2010, industry' revenues showed some recovery and, rose by 23 percent to S22.22 billion. Thus, while the 
broadcast television station industry lost about $4.5 billion between 2008 and 2009, it regained about S4.1 
billion between 2009 and 2010. 

Table 17: Broadcast Television Station Industry Revenue Trends (in millions) 71 ' 


Revenue Sources 



l 2008 

2009 

2010 






Advertising 

$23,574.7 

$21,575.5 

$21,062.1 

$16,337.2 

$19,943.7 

mmmm 

$246.7 

$170.0 

$133.6 

581.6 

$48.2 

Retransmission 

Consent 

$214.6 

$313.5 

S500.1 

$757.8 

$931.8 

Online 

$586.9 

$775.9 

S903.6 

$948.8 

$1,086.6 

Total 

$24,623 

$22,835 


$18,125 

$22,010 

Percentage Change 


7% 

1% 

20% 

21% 


216. Advertising Revenue . On-air advertising is by far the most significant source of revenue 
for telev isions stations, although its share of ov erall broadcast television station industry revenues is 
declining. It represented about % percent of broadcast television station industry net revenues in 2006 
and 91 percent of industry revenues in 2010. 714 Advertising sold by broadcast televisions stations falls 
into two categories: local spot and national spot. 


Borrcll Associates Inc.. Benchmarking TV's Local Online Sales. February 2011. at 19, 
http:. ; Avw\s.tvh.ort^-nietliiiTilc J Borrcll 2010 TV Internet Growth Tcb201 l.pdf r’Borreli Study’*). Citing data from 
Lhe Media Audit. Borrell measured the number of visitors who logged onto a major newspaper website during a 
month within the Fall of 2010 and compared it with the number of v isitors who had logged onto individual 
television stations* sites. 

*" Tony Lenoir. A Negative Growth Outlook for TV Station Revenue in 7 / but Double-Digit Gains Seen in 12. SNL 
Kagan, Oct. 3, 2011. As noted above, revenues tend to be higher in even years. 

w id. 

4 Net revenues equal all advertising, online revenues, and network compensation received by stations, plus 
retransmission consent revenues received from MVPDs. minus retransmission consent revenues network affiliates 
pay networks. 
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217. Local advertisers purchase local spot advertising to reach viewers within a station’s 
market. They may work with local advertising agencies or directly w ith a station's sales statT. 715 Local 
advertising is more sensitive to the economic climate of a station’s geographic market. For example, even 
if a station is attracting large audiences, if the local economy is suffering, local businesses may choose not 
to advertise or to limit their advertising. 716 Based on our analysis of SNL Kagan data, local advertising 
represented about 53.3 percent or $12.2 billion of broadcast television station industry revenues in 2007, 
and 50.7 percent or $11.3 billion of industry' revenues in 2010. 717 NAB estimates that, in 2007, on 
average, about 61.6 percent of a station s gross advertising revenues were from local advertising, 7 ’ 8 
compared with 56.1 percent in 2010. 19 The percentages may vary depending on the station and the DMA 
a station serves. Local advertisers may choose to advertise using local broadcast television or radio 
stations, newspapers, regional cable networks, geographically-targeted websites, or other local media. 
Between 2007 and 2010, broadcast stations’ share of local advertising revenue increased from 12.7 
percent to 15.8 percent. During that same period, however, total advertising spending across all local 
media dropped from $96.2 billion nationw ide to $71.3 billion, and broadcast television stations' 
collective local advertising revenues declined from $12.2 billion to $11.3 billion. 


71 s Ncxstar 2010 Form 10-K at 28. 

716 Smaller local businesses generally feel a recession's impact more immediately than a large national business, and 
would be more likely to curtail local television advertising spending. Vogel at 303. 

71 ' Some broadcast station croups cite higher percentages. Nexstar states that local advertising, excluding political, 
represented 52.9 percent of it stations’ gross revenues (that is. revenues before subtracting agency commissions) in 
2010, 60.6 percent in 2009, and 57.0 percent in 2008. Ncxstar 2010 Form 10-K at 30. Gray’s percentages were 
nearly identical: 52.9 percent in 2010, 63.2 percent in 2009. and 57.0 percent in 2008. Gray 2010 Form 10-K at 33. 
LIN's percentages were: 55.1 percent in 2010. 63.2 percent in 2009. and 61.6 percent in 2008. LIN 2010 Form 10- 
K at 41-42. 

718 NAB. Television Financial Report, 2008. at 2 200$ SAB Television Financial Report"). 

19 2011 SAB Television Financial Report at iv. Ncxstar states that national advertising represented 18.8 percent of 
its stations' gross revenues (that is. revenues before subtracting agency commissions) in 2010, 21.2 percent in 2009, 
and 22.0 percent in 2008. Nexstar 2010 Form 10-K at 30. Gray 1 V s percentages were nearly identical: 16.7 
percent in 2010. 19.9 percent in 2009. and 20.9 percent in 2008. Gray 2010 Form 10-K at 33. LIN's percentages 
were: 30.6 percent in 2010. 29.9 percent in 2009. and 30.6 percent in 2008. UN 2010 Form 10-K at 41-42. 
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Table 18: Local Advertising Revenue by Sector (in millions) 20 


Revenue 

2006 

2007 

2008 

2009 

2010 

■ 




■ : g - ! • • 

Broadcast TV Stations 


SI 2.167 

$11.036 

$9,310 

SI 1,265 

Cable TV 

$4,293 


$4,258 


$4,336 

Radio 

$15,478 


$13,607 

B3EEZ9 

$11,300 

Internet 

$5,871 



$9,233 

$11,146 

Daily Newspaper 

$39,124 

S3 5,204 

$28,744 

$20,397 

$18,574 

Regional Sports Networks 

$628 

$718 

$731 

$685 

$759 

Mobile 

$0 

$13 

$42 

$81 

$184 

Telco 

$1 

$10 

$52 

$60 

$105 

Other -1 

$21,379 

■rami 

$19,187 

$15,210 

$13,612 

Total Local 

$99,718 

$96,165 

$87,580 

$69,282 

$71,281 


218. National advertising time is sold through national sales representative firms (reps) 
working with advertising agencies, whose clients typically include automobile manufacturers and dealer 
groups, telecommunications companies, fast food franchisers, and national retailers. 72 " In exchange for 
representing the stations, the rep firms typically earn commissions of about seven to eight percent of net 
billings, defined as dollars paid for advertising minus ad agency commissions. 727 National advertising is 
generally bought through advertising agencies. The advertising agencies generally receive commissions 
of 15 percent of the gross advertising rates paid for advertising they place. 7-4 National spot advertising 
represented about 41.2 percent of total broadcast television station industry revenues, or $9.4 billion, in 
2007, and about 39.1 percent, or S8.7 billion, of industry revenues in 2010. 72 " In its television financial 
reports, NAB estimates that as of 2007. about 36.0 percent of an average station’s revenues come from 
national and regional advertising, compared with about 32.0 percent in 2010. 27 National advertisers 
may choose to advertise on broadcast stations but are more likely to utilize arrangements with broadcast 
networks, cable networks, television syndicators, or DBS. National sales tend to represent a larger 
proportion of revenues for stations in larger markets. 728 Broadcast television stations’ share of the 


SNI. Kagan, Advertising Forecasts: IS. Market Trends & Data for Ail Major Media . 2011 Fdilion. at 23 
("2011 SNI. Kagan Advertising Forecasts'). 

-! "Other’* includes the combined advertising revenue totals lor the yellow paces, outdoor out of home, and weekly 
newspapers for each year. 

7 " 2 Nexstar 2010 Form I0-K at 6. 

Vogel at 312-13. n. 7. Gross advertising revenues refer to the total amount spent by advertisers, while net 
revenues refer to amount of advertising revenues received by stations. 

7:1 Nexsuir 2010 l orm |()-K at 28. 

Tony Lenoir. Negative Growth Outlook for TV Station Revenue in ’ll hut Double-Digit Gains Seen in 72. SNL 
Kagan. Oct. 3. 2011. 

200$ XAH Television Financial Report at 2. 

7 " 201 / S IR Television Financial Report at 2. 

Vogel at 312-13, n. 7. Sinclair stales lhal it has focused on decreasing its dependence on national advertising, as 
overall spending bv national advertisers has declined, and other outlets have mereed. Sinclair 2010 Form 10-K 
at 38. 
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national advertising market dropped from 6.8 percent in 2006 to 5.0 percent in 2007. Between 2007 and 
2010. broadcast television stations' share of national advertising remained relatively flat, increasing from 
5.9 percent to 6.1 percent. Once again, the figures declined during this period from $9.4 billion (out of 
$154.6 billion nationwide) in 2007 to $8.7 billion (out of S141.4 billion nationwide) in 2010. In 2006 and 
2007, broadcast television networks outranked cable networks and VOD in their collective share of 
national advertising revenue. In 2008, cable networks and VOD surpassed broadcast television networks 
in their share. Broadcast television network advertising increased between 2006 and 2008, from $19.4 
billion to $19.7 billion, fell in 2009 to SI8.1 billion, and rose again in 2010 to $19.1 billion. 

Table 19: National Advertising Revenue by Sector (in millions) 


Revenue 

2006 

2007 

2008 

2009 

2010 



ppjiBpMi 

pgjgjpgjJI 

■ 


Broadcast TV Stations 

$10,631 

$9,408 

$9,126 

$7,027 

$8,678 

Broadcast Networks 

$10,386 

$19,495 

$19,686 

$18,127 

$19,128 

Cable & VOD Networks 

$17,728 

$19,228 

$20,629 

$20,452 

$22,372 

DBS 

$524 

$691 

$901 

$901 

$842 

Internet 

SI 1,008 

$13,371 

$14,081 

$13,302 

$15,747 

Radio 

$3,553 



S2.361 

$2,881 

Satellite Radio 

$89 

$98 

$82 

$61 

S76 

Radio Network 

$1,112 

■K3MBI 

$1,150 

$1,048 1 

$1,102 


$7,495 

$7,005 

$5,996 

■EKSI 

$4,221 



$2,823 

$3,015 

■KSE21 

$2,819 

Mobile 

$0 

$238 

$486 

$727 

SI.347 

Other 7 ' 0 

$81,281 

$83,640 

$76,479 

$61,706 

$62,187 

National Total 

SI 55,709 

$160,493 

$154,561 

$133,014 

$141,400 


219. Political advertising can be both local and national. 731 For example, a mayoral candidate 
may only need to purchase advertising in one DMA in order to reach potential voters, in which case the 
advertising is local. 732 Candidates running for statew ide offices, however, or presidential candidates 
seeking to reach audiences in swing stales, will frequently purchase time within multiple DMAs, in which 
case a national rep firm may purchase time on behalf of the candidates. To get a sense of the trends of 
political advertising, we examine the historical political revenues of four pure play companies: Gray, 

LIN, Nexstar, and Sinclair. In 2006. these stations groups collectively earned $211 million in political 
advertising, representing nine percent of their net revenues. 733 In 2008. this figure climbed to $226 
million, again representing nine percent of their net revenues. In 2010. it rose to $244 million, 
representing ten percent of their revenues. SNL Kagan estimates that, in 2010. broadcast television 


" 2011 SNI. Kagan Advertising Forecasts at 23. 

7,0 "Other" includes the combined advertising revenue totals for direct mail, magazines, outdoor/out of home, 
business publications, yellow pages and farm publications for each year. 

31 See. e g., Sinclair 2010 Form 10-K at 42. 

Kate Brady, Political Ads: Final Tips From the Rep, TVNhWsCHhCK. Oct. 1. 2010. 
http: •'www.tvncwschcck.com article-2010 10-01 I^T^Tpolnical-ads-flnal-tips-from-thc-rcp (visited Mar. 3. 2012). 

733 Torn Lenoir. Broadcast TV Guide to the 2012 Elections. SNL Kagan. Aug. 24, 2011. at 14. 
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stations received 75 percent of political advertising revenues. 714 NAB estimates that for an average 
station, political advertising represented 9.0 percent of revenues in 2006. 7 ' 5 10.1 percent of revenues in 
2008, 7 ' 6 and 11.9 percent of its revenues in 2010. 7?? 

220. The ability of advertisers to switch among media depends on how they plan their media 
budgets. Broadcast television media can be purchased in several ways: by flight (*?.£., for a one- week 
period, such as for movie openings or sales), monthly, quarterly, or annually, i.e., the entire media plan at 
once. 73- Annual buys give media buyers leverage to negotiate the best rates. The closer the media buyer 
is to the beginning of the schedule when placing the buy, the higher the rates will likely be. If the media 
is sold out, the rates may need to be high enough to bump another advertiser’s spots. At times, it may be 
so close to the flight that the station does not have any space available to sell. On the other hand, buyers 
who plan annually run the risk of unexpected scheduling changes. For example, a buyer may have 
purchased advertising time on an NBC affiliate on a Thursday evening, but reached fewer people than 
expected when a program turned out to be less popular than expected, ora competing network schedules a 
more popular program during the same time period. 

221. Network Compensation. Compensation from broadcast networks previously was the 
second largest revenue stream for network-affiliated broadcast stations. Traditionally networks have 
compensated affiliates with cash payments closely related to affiliates' local market ratings performances. 
Since the late 1990s, however, broadcast networks began to phase out these payments. SNL Kagan 
estimates that between 2006 and 2010, total network affiliate compensation dropped from about $246.7 
million, or 1.0 percent of the total $24.6 billion in broadcast television station industry revenues, to $48.2 
million, or 0.2 percent of the total $22.2 billion in industry' revenues. 710 Belo and Sinclair note that as a 
condition of renewing their network affiliation agreements, they arc required to make cash payments to 
the networks. 740 

222. Retransmission Consent Fees. Retransmission consent fees have replaced network 
compensation as the second largest source of revenue for broadcast television stations. 41 Like cable 
networks, broadcast stations are negotiating per subscriber fees from MVPDs in exchange for carriage 
rights. According to NAB, broadcasters typically offer a menu of options in return for carriage of their 
stations, among them cash pay ment, M VPD promotion of the station, purchase of additional advertising 


734 id. at 10. 

NAB. television Financial Report, 2007. at 2. 

76 2009 NAB Television Financial Report at 2. 

3 2011 SAB Television Financial Report al 2. 

73,S Kerri Byrd, ft hat to Know About an Annual Media Buy. Kvok Advertising, Dec. 21. 2010. 
http: www.cvokad.com 2010T2 whjt-io-kium-ahoul-an-annual-nicdia-huv i visited Dec. 2. 2011). 

30 SNL Kagan. TV Station Deals Databook. 2009 Ldition, at 9: Tony Lenoir. A Look at the Evolution of the 
Networks-Affiliates Relationship. SNL Kagan. Jan. 3, 2011. at 9-10. 

40 Belo slates that in 2010 it renewed its network agreements with ABC in four DMAs and CBS in three DMAs. 
Belo 2010 Form 10-K at 5. Sinclair specifies that it pays an annual license fee to ABC and a programming fee to 
FOX. Sinclair 2010 Form 10-K at 26. Likewise. Ncxstar. referring to affiliation agreements with ABC and FOX. 
notes that as its network affiliation agreements come up for renewul.it may be required to make cash payments to the 
networks or accept other material modifications of existing affiliation agreements. Ncxstar 2010 Form 10-K at 14. 
See also LIN 2010 l orm 10-K al 27. As of 2011. NAB began reporting network programming as an expense rather 
Ilian a revenue source. See 20JI NAB Television Financial Report al ii. 

41 2011 SNL Kagan TV Stations Databook at 5. 
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by the MVPD, payment by the MVPD for video-on-deinand rights, and carriage of other commonly 
owned stations, other program services, or digital multicast streams. 74: Since the last report, 
retransmission consent fees have increased in dollar terms and as a share of industry revenues. Based on 
Commission staff analysis of data from SNL Kagan, retransmission consent fees represented about 0.9 
percent, or $214.6 million in broadcast television station industry revenues in 2006, and about 4.2 
percent, or $ 931.8 million in 2010. 74, 

223. NAB estimates that in 2009 affiliates of the four major broadcast networks received on 
average about $0.14 per subscriber per month in retransmission consent fees, which it contends are less 
than fees earned by cable networks. 744 Broadcast television networks have asserted to their affiliates that 
they, as owners or licensees of programming that the affiliates broadcast and offer for retransmission, are 
entitled to a portion of the compensation under the retransmission consent agreements. Networks have 
proposed to include a requirement to share retransmission consent fees in their network affiliation 
agreements. 74> 

224. In recent years, the broadcast networks have streamed their content on the Internet and 
other distribution platforms, and in some cases, in close proximity to network programming broadcast on 
local television stations. 46 In addition, in January 2010 FOX reportedly reached an agreement with Time 
Warner Cable to provide a direct feed of its network programming for up to one year in the event of a 
retransmission consent standoff with an affiliate group. Concerns about the potential of Comcast to. 
bypass NBC affiliates with a direct network feed to Comcast systems led the Commission to impose an 
'‘affiliate integrity” condition when it approved the Comcast-NBC Universal transaction. 747 The provision 


- NAB 7/8/11 Reply Comments, Attachment B at 38. 

,4 ’ Tony Lenoir, A Negative Growth Outlook for TV Station Revenue in 7 1 but Double-Digit Gams Seen in 12. SNL 
Kagan, Oct. 3. 2011. See also supra. Table 17. f or Nexstar. retransmission eonsent revenues (consisting of a per- 
subscri her-based compensator) fee and excluding advertising revenue) represented 4.8 percent of net revenues in 
2008. 9.3 percent in 2009, and 9.1 percent in 2010. Nexstar 2010 Form 10-K at 30. Nexstar explains that the 
increases are due to renegotiated contracts providing for higher rales per subscriber, as well as the addition of 
another television station in 2009. Similarly. Gray ‘s retransmission consent revenues increased due to improved 
terms of renegotiated contracts, representing 0.9 percent of revenues in 2008. 5.8 percent in 2009. and 5.4 percent in 
2010. Gray 2010 Form 10-K at 33. Neither LIN nor Sinclair break out retransmission consent revenues separately. 
.See 2010 Form UN 10-K at 41-42; Sinclair 2010 Form 10-K at 42. 

744 NAB 7/8/11 Reply Comments. Attachment A at 43-44. Nexstar CEO Perry Sook has noted that MVPDs may be 
less willing to pay for broadcast stations than cable networks, because they are unable to sell advertising time during 
broadcast network programming, while cable networks give MVPOs a fixed amount of inventory to sell. Robin 
Flynn. Setwork. Affiliates Defend Retrans Stance at SSL Kagan Event. SNL Kagan. June 22, 2011. at 10. 

7,> According to CBS CEO Leslie Moonves. "[ a l s each new affiliate agreement comes up. there will be a sharing of 
(retransmission consent| fees: it*s in the very early stages. There’s a realization that .. . (affiliates are| getting 
(retransmission consent fees) because of [a| network providing NFL, 60 Minutes, and Lcttcrman.” Claire Atkinson, 
CBS Retrans fees Expected to Double in 2010. BROADCASTING & C'ABLP.. Nov. 5. 2009, 

hilir/vvuw broadeaNtinucable.com arliclc/38301 1 -CBS Retrans lees Expected to Double in 2010 ohn (visited 
Jan. 20. 2012). In the Fall of 2011, Moonves predicted that the combined O&O retransmission consent revenues 
and fees the network will collect from affiliates will represent a totul of $600 million to $700 million "over the next 
three to five y ears ....** CBS Corp., 2Q Earnings Call. Corrected Transcript. Aug. 2. 2011. at 11-12. 

7i " l.IN 2010 Korin 10-K al 27: Belo 2010 Form 10-K at 10. See also infra. Sec. V.A. 

' 47 The Commission made this determination based on its belief that "once Comcast obtains a controlling interest in 
NBCL. it will have an even greater incentive and ability to bypass the NIK' affiliates to advantage its cable systems 
in retransmission consent disputes. Moreover, since the Mews Corp-Hughes Order, the retransmission consent 
process has become more contentious. In this heated negotiating atmosphere, we believe that Comcast, as the 
(continued....) 
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bans NBC from sending a direct feed of its network to Comcast cable systems until 2021 (ten years from 
the order’s adoption) or until one of NBC’s major competitors - ABC, CBS, or FOX - opts to authorize a 
same-day linear feed to one or more major cable system operators, whichever is later. 748 

225. Station groups vertically integrated with broadcast networks, such as CBS and ABC, and 
those affiliated with cable networks, may have more leverage than other station owners, since they can 
integrate retransmission consent negotiations with carriage of their networks. Group owners may be able 
to cam more than individual station owners because they have more experience and leverage with 
MVPDs. 740 Stations in smaller markets may not earn as much in total dollars from retransmission consent 
fees because there are not as many subscribers, but they may earn the same per-subscriber fees as stations 
in larger markets. 7 ^ 

226. Ancillary • DTV Revenues. DTV allows broadcasters to use part of their licensed spectrum 
to provide non-broadcast “ancillary or supplementary'" services (e.g., subscription video, data transfer, or 
audio signals), provided they pay the Commission a five percent fee of gross revenues received from such 
services.Compared with other revenue sources, revenues from ancillary' services are nascent, but 
growing. Commercial and noncommercial educational DTV broadcast station licensees report annually 
whether they have provided ancillary' services at any time during the 12 month period preceding 
September 30. Licensees that earn revenues from such services are required to pay fees to the 
Commission. As of the 2011, gross revenues from feeable services are modest. 752 Yearly numbers are as 
follows: 


(Continued from previous page) - 

nation’s largest cable operator with control of a broadcast network, would have an increased incentive to engage in 
af filiate bypass.’* Comcast-SHCU Order. 26 FCC Red at 4311. ^ 174. 

4H The Commission decided to sunset this condition given that ‘the video marketplace is chancing.” *‘[I]n light of 
[this] evolution." the Commission was ‘reluctant to impose indefinite terms for [a] condition^ based upon the 
contractual prov isions w ith fixed terms negotiated by the parties." Id. al 4312. ^ 178. 

40 Nexstar Broadcasting President and CKO Pern Sook states that “si/e matters . .. when dealing with networks 
and MVPDfsj ...” Nexstar Broadcasting Group. Inc.. 40 Earnings Call , I ranscript. Mar. 10. 2011. 
hitn; scekinealpha.com article. ; 257622-nexsuir-broaJcastina-t:roup-s-ceo-discusscs-u4-201 P-resuIt>-camings-call- 
iranscriptVnart uamia (visited Jan. 12. 2012). 

Titan Broadcast Management. Titan Marches to a Different Drummer , Aug. 11, 2010. 
hno. wu w.titanbroadcast.com storv 1296257I titan-marehes-to-a-different-drummer (visited Jan. 12. 2012). 

751 f iling of ECC Annual DTV Ancillary Supplementary Services Report. Public Notice. 18 FCC Red 23072, 23973 
(MB 2(>03). See also 47 U.S.C. $ 336(a H 2), (e). 

FCC Form 317. Fees arc reported in the year received, although they may be for services rendered in past years, 
in future years, or both. This occurs very few times and involves small sums of money. The 2006 numbers arc 
higher than those provided in the I3 ,f ' Report because of late tilers. Starting in 2009. some licensees reported that 
they provided some ancillary and supplemental services that generate fees and some serv ices that do not generate 
lees. As broadcast stations decide to use 1) TV lor broadcasting rather than ancillary services, e g.. Lo launch a new 
network such as Bounce TV. fluctuations in the reported figures for non-broadcast ancillary serv ices may occur. 
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Table 20: Ancillary DTV Revenues 


Predominant Year 

Number of DTV 
Licensees That 
Reported Feeable 
Services 

Gross Revenues From 
Feeable Services 

Fees Collect From 
Feeable Services 

1999 

0 

so 

$0 

2000 

4 

$570,000 

$28,500 

2001 

2 

$390,000 

$19,500 

2002 

6 

$148,280 

S7,414 

2003 

J 

$45,000 

$2,250 


10 

$78,625 


2005 

11 

$176,777 

$8,839 

2006 

38 

$798,153 

$39,888 

2007 

35 

$417,649 

$20,868 

2008 

54 

$337,857 

$16,897 

2009 

57 


$102,223 

2010 

99 


$356,268 

2011 

85 

$841,177 

$42,059 


227. Online Revenues. In addition to selling advertising lime over-the-air, stations sell 
advertising on their websites. While estimates of the percentage of revenue broadcast television stations 
earn from online advertising vary, they all indicate that such revenue has grown since the last report. 

SNL Kagan estimates that online revenues represented about $586.9 million, or 2.4 percent of $24.6 
billion in the total broadcast station industry revenues in 2006, and 4.9 percent, or $1.1 billion of the 
$22.0 billion in total broadcast television station industry revenues in 2010. 751 Other sources have slightly 
higher or lower estimates. For example. Borrell estimates that, based on its survey of a select number of 
television stations, online revenues were six percent of total broadcast television station revenues in 2010. 
compared with 3.5 percent in 2007/ 54 In its TV Financial Reports. NAB estimates that in 2010, online 
advertising represented about $353,145, or 0.2 percent of an average station's S16.175 million in net 
revenues, 755 compared with $226,892. or 0.3 percent of an average station's $16,148 million in net 
revenues in 2007. 06 

228. Borrell also estimated the total amount of money advertisers spent on local online 
advertising nationwide, and the share represented by broadcast television station websites. Borrell 
considers broadcast televisions stations sites to primarily compete with the w ebsites of other local media, 
such as newspapers’ websites as well as online sites unatTiliated w ith a media entity, e.g., Craigslist and 


3 Pony Lenoir, Segative Growth Outlook for 11 Station Revenue in 7 / but Double-Digit Gains Seen in 12. SNL 
Kagan, Oct. 3. 2011. According to NAB. in 2010. Internet revenues represented 2.2 percent of an average station’s 
net revenues. 2011 SAB Television Financial Report at 2. 

M Borrell Study at 6. 

755 201 / SAB Television Financial Report at 2. NAB calculates online revenue as a percentage of a broadcast 
station’s net revenue U.e.. the amount spent by advertisers on a station tgro>s advertising revenues) - advertising 
agency commission - national and regional sales rep firm commission = all other sources of station revenue). 

75<1 2008 SAB Television Financial Report at 2. 
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Patch. 757 According to Borrell, between 2009 and 2010, broadcast television stations increased their 
market share of local online advertising. Borrell estimates that television broadcasters accounted for 10.4 
percent, or about $1.4 billion of the $13.5 billion spent on local online advertising in 2010. up from 9.3 
percent, or $ 1.2 billion in 2009. 758 It states that the average station's market share depended on market 
size, with the stations in the smallest markets averaging 2.2 percent of local online advertising and larger- 
market stations averaging 0.5 percent of local online advertising, due to heavy competition from stand¬ 
alone sites and other local media. Borrell posits that a performance gulf has emerged between stations 
that have invested heavily in their websites and those that have not. 75 ° One percent of television station 
websites surv eyed made more than $5 million in 2010, while 52 percent of station sites surveyed by 
Borrell made less than $500,000. 

229. Other Revenues. Advertising revenues from mobile services and applications are still 
nascent for most stations. NAB estimates that mobile revenues represented $7,089. less than 0.05 percent 
of an average station’s total $16,175,476 in net revenues in 2010. 00 In Borrell’s survey, few stations 
reported any advertising revenue from mobile applications in 2010. and of those that did, mobile 
advertising represented on average 2.5 percent of total rev enues, with the typical station getting between 
$20,000 and $50,000. 701 NAB estimates that in 2010 advertising revenues from multicast channels 
represented about 0.4 percent of an average station's total net revenues. 

c. Profitability 

230. To assess profitability trends in the broadcast television station sector between 2006 and 
2010, we consider data on a station-level basis, using benchmarks in NAB's Television Financial Reports 
and, on a company-level basis, examining companies that have been pure-play broadcast television 
companies throughout the relevant period. When entering the broadcast television station industry, 
companies often buy or sell individual stations or the portfolio of assets of a broadcast television station 
group owner based on a multiple of profitability . 701 


5/ Borrell Study at 14. 

' ss Id. at 6. 8. For its calculations. Borrell relied on two databases: one that estimated online advertising spending 
by more than 15 million C.S. and Canadian companies, and one that estimates online advertising receipts by more 
than 4.400 U.S. and Canadian online media companies that participate in its surveys. Id. at 32. 

Id. at 6. For example, LIN has invested heavily in websites, mobile applications, and other digital technologies. 
It states that since the launch of its digital businesses in 2007. digital revenues, including retransmission consent 
revenues, have grown nearly 309 percent and as of 2010 comprised 15 percent of its total net revenues. UN 2010 
Form 10-K at 8. In addition to paying LIN retransmission consent revenues for carriage of its broadcast signals. 
MVPDs pay LIN lor online and advertising media services through its subsidiary online Red McCombs Media. LP. 
Sec id. 

' ,0 20!! SAB Television Financial Report at 2. NAB defines mobile revenue as any revenue derived directly from 
streaming to mobile devices. Id. at 164. 

Borrell Study at 22. Borrell defines mobile advertising as advertising derived from mobile applications. Id. at 5- 
7. Borrell states that “[b]> 2015, most forecasters agree, the majority of all online' advertising will become 
untethered from desktops and delivered to mobile devices such as iPads, smart phones, and GPS-enabled laptops." 
Id. at 7. 

!fl ~ 2011 SAB Television Financial Report at 2. To calculate total net revenues. NAB subtracts agency and rep firm 
commission for gross advertising revenues, and adds all other forms of revenue. 

Vogel at 307-10. See also Price Colman. For Sale: Young Broadcasting for Just S350M. i'VNnwsCur-CK. June 
30. 201 I. Imp:/‘www .tv n ewselieck.com- article 201 I ■'Q6/30. ; 52237-'lbr- > >ale-\<nin»-hmadcasti)m-lbr-iusl-350m 
(visited Mar. 25. 2012). 
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Table 21: Broadcast Television Station Industry Profitability™ 


a. Net Operating Revenue (in thousands) 



2006 

2007 

2008 

2009 

2010 

Nexstar 

$265,169 

S266.801 

$284,919 

$251,979 

$313,350 

Gray 

$332,137 

$304,288 

$327,176 

$270,374 

$346,058 

LIN 

$420,468 

$395,910 

$399,814 

$339,474 

$420,047 

Sinclair 

$706,222 

$718,100 

$754,474 

$656,477 

$767,186 


Average NAB Station S16,850 | $16,147 1 515,837 | S13,454 1 $ 16,175 


b. (Recurring) EBITDA (in thousands) 



2006 

2007 

2008 

2009 | 

2010 

Nexstar 

$88,710 

$84,443 

$95,741 

$59,958 

$112,656 

Gray 

$125,538 

$92,511 

$113,507 

$68,623 

$136,160 

LIN 

$133,348 

$120,297 

$122,619 

$81,091 

$141,806 

Sinclair 

$244,853 

$221,083 

$232,905 

$199,550 

$295,696 


Average NAB Station 


S6.290 


$5,258 


$4,704 


$3,072 


$5,498 


c. Net Income before Taxes (in thousands) 


7o> 



2006 

2007 

2008 

2009 f 

2010 

Nexstar 

($5,173) 

($13,966) 

($83,375) 

($12,414) 

$4,926 

Gray 

S21,534 

($35,694) 

($313,027) 

($34,307) 

$36,610 

LIN 

($300,748) 

$46,755 

($1,052,552) 

$23,400 

$56,724 

Sinclair 

$55,091 

$39,215 

($369,884) 

($170,460) 

$113.851 








Average NAB Station 

$4,210 

$3,321 

$2,686 

$1,126 

$3,863 


231. We use NAB average station financial statistics as an indicator of profitability: station 
EBITDA (which NAB calls "‘cash flow’') and station pre-tax profits. NAB calculates an average 
broadcast television station’s cash flow by subtracting station operational expenses (expenses from all of 
the station's departments: engineering, programming, production, news, sales, advertising and 
promotions, and general administrative expenses) from total net revenues, which are gross advertising 
revenues minus agency commissions and national and regional rep firm commissions. Similarly, we can 
examine the recurring EBITDA"'* of a select group of broadcast television station group owners (Nexstar. 


04 ICC staff estimates based on data from NAB financial Reports and SNI Kagan. 

7f ' 5 Each of the station groups incurred non-cash expenses by writing down the values of. among other assets, their 
broadcast licenses, including Nexstar in 2008 and 20u9. Gray in 2008. LIN in 2008 and 2009. and Sinclair in 2008, 
2009. and 2010. 

7ty ‘ Recurring earnings before interest, taxes, depreciation and amortization. SNI. Kagan. Nexstar EBIDTA and KCF 
(free C ash flow) Anal) sis. f ree cash flow is a measure of financial performance calculated as operating cash How 
minus capital expenditures. It represents the cash that a company is able to generate after laying out the money 
required to maintain or expand its asset base. Investopedia. Dictionary: Free Cash Flow , 
http: www.invcsiopcdia.com terms f IVcccashtlow.asiHax/y.luAPI CiRiM (visited Mar. 25. 2012). 
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Gray, LIN, and Sinclair) that have been pure-play broadcast television station companies between 2006 
and 2010. Recurring EBITDA excludes earnings or losses from nonrecurring events, such as the gain or 
sale of assets, early retirement of debt, restructuring, or asset write-downs, and facilitates consideration 
prior to widely vary ing debt-financing arrangements. 07 For the purpose of this Report, we believe 
recurring EBITDA and EBIDTA are better indicators of profitability within the broadcast television 
industry than pre-tax income, which incorporates revenues and expenses from extraordinary events, as 
well as interest payments on debt. 

232. To better compare trends among a single station and select station groups, we can 
calculate the profit margins. />., EBITDA (or recurring EBITDA) divided by net operating revenues. (/.*?., 
revenues earned by the station or station group, minus commissions from advertising agencies and rep 
firms). Generally, the broadcast station groups performed in the range of the NAB figures. As measured 
by recurring EBITDA net operating revenues, profit margins in 2007 ranged from 30.1 percent for Gray, 
to 31.7 percent for Nexstar, slightly lower than NAB's average of 32.6 percent. In 2008, the station 
groups' profit margins were higher than NAB's average of 29.7 percent, ranging from 30.7 percent for 
LIN, to 34.7 percent for Nexstar. In 2009, the NAB average station and the station groups all recorded a 
marked decline in profitability. The average NAB station was at the low end, with a 22.8 percent margin. 
For the station groups, profit margins ranged from 23.8 percent for Nexstar to 30.4 percent for Sinclair. 
Profitability bounced back in 2010. with the NAB average station's profitability in the middle. The NAB 
average station had a profit margin of 34.0 percent, while the margins for the station groups ranged from 
33.8 percent (LIN) to 38.5 percent (Sinclair). 

233. As noted above, broadcast station revenues tend to be higher in even-numbered years, 
primarily due to the influx of political advertising, but NBC affiliates also earn additional revenues during 
NBC’s coverage of the Olympics. Additional reasons for the improvement in 2010 include an overall 
upswing in economic conditions, recovery' in advertising spending by the top advertising categories, 
strong political spending, rapid growth and high incremental margins in both station website revenues, 
and retransmission consent revenues. 7 ' 8 In addition, some stations have increased profit margins by 
decreasing expenses. 7 ' 0 Several station groups incurred non-cash expenses by writing down the values of, 
among other assets their broadcast licenses, including Nexstar in 2008 and 2009, Grav in 2008. LIN in 
2008 and 2009, and Sinclair in 2008, 2009, and 2010. 770 

d. Investment and Innovation 

234. As in our analysis of profitability, we analyze broadcast station industry investment 
trends by examining (1) an average television station’s average capital expenditures divided by net 
operating income and (2) a sample of pure-play television broadcasting companies' capital expenditures 
divided by net income. 


7l ' ? Vogel at 308-09. 

Nexstar 2010 Form 10-K al 29. 

#t ' 9 For example, in 2009. Nexstar began regionalizing certain accounting and traffic functions, resulting in layoff of 
93 employees. Nexstar estimates that the restructuring saves the company about $2.2 million per year. Nexstar 
2010 Form 10-K at 34. 

,{ ’ Nexstar 2010 Form 10-K at 34; Gray 2010 Form 10-K at 39; LIN at 43; Sinclair 2010 Form 10-K at 38-39. 
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Table 22: Broadcast Television Station Industry Investment 771 


a. Capital Expenditures (in thousands) 


-: 

2006 

2007 

2008 

2009 

2010 

Nexstar 

$26,345 

$18,541 

$30,793 

$19,028 

$13,799 

Gray 

$41,139 

$24,605 

$15,019 

$17,756 

$19,395 

LIN TV 

$22,294 

$25,290 

$28,537 

$10,247 

$17,648 

Sinclair 

$16,923 

$23,226 

$25,169 

$7,693 

$11,694 


Average NAB Station 

$785 

$826 | 

$970 

$495 

$541 


b. Net Op 

erating Revenue (in thousands) 


L 

2006 ] 

2007 

2008 

2009 

2010 

Nexstar 

$265,169 

$266,801 

$284,919 

$251,979 

$313,350 

Gray 

$332,137 

$304,288 

$327,176 

$270,374 

$346,058 

LIN 

$420,468 

$395,910 

$399,814 

$339,474 

$420,047 

Sinclair 

$706,222 

$718,100 

$754,474 

$656,477 

$767,186 








Average NAB Station 

$16,850 | 

$16,147 

$15,837 | ' 

$13,454 | 

$16,175 


235. The capital expenditure ratio for the NAB average station tended to fall in the mid-range 
of the ratios of the telev ision station groups. Sinclair consistently spent the lowest proportion of net 
revenues on capital expenditures, in part because Sinclair’s net revenues are nearly twice as large as the 
revenues of the other station groups we examined. 7 ' 2 The average NAB station spent 5.1 percent of net 
revenues on capital expenditures in 2007. This compares with a range of 3.2 percent for Sinclair to 8.0 
percent for Gray. In 2008, the average NAB station spent 6.1 percent of net revenues on capital 
expenditure, compared with a range of 3.3 percent for Sinclair Broadcasting to 10.8 percent for Nexstar. 

In 2009, these figures fell to 3.7 percent for the NAB average station, and a range of 1.2 percent for 
Sinclair Broadcasting to 7.6 percent for Nexstar. In 2010, these figures fell to 3.3 percent for the NAB 
average station, and a range of 1.5 percent for Sinclair to 5.6 percent for Gray Television. 

236. Between 2006 and 2008, the majority of Nexstar*s capital expenditures went towards 
preparing for the transition from analog to digital television. 71 Nexstar attributes its decline in capital 
expenditures between 2008 and 2010 primarily to the completion of the digital conversions in 2009 and 
early 2010. 774 Station groups have also been upgrading their newscasts to HD format, purchasing new 
studio equipment, and adding programming to their digital multicast channels. 7 ' 5 Stations also are 
investing in creating multimedia products to attract new audiences and increase loyalty to their stations. 77 "* 
For example, in 2009, LIN purchased an online advertising and media services company to expand its 


771 I C C staff estimates based on data from N AB Financial Reports and SNL Kagan. 

77 ~ Sinclair also claims that duopolies and LMAs enable it to realize significant economics of scale in capital 
expenditures. Sinclair 2010 Form 10-Kat 10. 

7 3 Nexstar 2010 Form 10-K at 36. 


7,5 Gray 2010 Form 10-K at 22. 46. 
776 LIN 2010 Form 10-K at 7-8. 
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online and mobile offerings; it also has developed iPhone, BlackBerry, Droid, and iPad applications for 
each of its television stations. In addition, LIN has launched a website called onPolitix.com, that provides 
local, regional, and national political coverage. 

C. Online Video Distributors 
I. Introduction 

237. For the purposes of assessing the OVD industry in this Report, we define OVDs as 
entities that distribute video content to consumers over the Internet. 77 ' This section of the Report 
examines the structure, conduct, and performance of OVDs. Internet-based distribution of video content 
has increased substantially since the last report, evolving from a niche service into a thriving industry . 778 
Today, online video reaches consumers via multiple devices, including computers, smartphones, tablets, 
gaming consoles, television sets, and other equipment connected to the Internet. According to Nielsen, 
approximately 48 percent of Americans now w atch video online, and 10 percent watch mobile video. 
Consumers stream or download video content at home, as well as at libraries, work, airports, Wi-Fi 
hotspots, and other locations. The number and diversity of OVD industry participants also have grown, 
and now include stand-alone distributors, programmers, content producers/owners (including 
broadcasters), and subsidiaries of the largest hardware, softw are, and online delivery' companies. 

238. For the purposes of assessing the OVD industry in this Report, we examine entities that 
offer video content that is similar to the professional programming traditionally exhibited by broadcast 
stations, or broadcast and cable networks, and which is usually created or produced by media and 
entertainment companies using professional-grade equipment, talent, and production crews that hold or 
maintain the rights for distribution. Wc distinguish professionally-produced content from both 

(1) semi-professionally produced video, which refers to consumer or user-generated content that has 
professional or industrial qualities (£>.£., shot with professional-grade equipment, using professional 
talent), and which may be produced exclusively for online audiences; and (2) user-generated content that 
is publicly available, created or produced by end users, often w ith little to no brand equity or brand 

• * 7W) 

recognition. 

239. As discussed in more detail below, the OVD marketplace is continuing to grow and 
develop. Indeed, as the Commission noted in the recent Com cast-NIK 'U Order , ’*[b]y all accounts. OVD 
services have just begun v and *‘[n]ew OVD services and new deals are announced seemingly daily."' 81 
Businesses continue to enter and exit the marketplace, as well as change their approaches to providing 
OVD service. As a result, w hile this section covers several of the major players in the OVD space, it does 
not attempt to address all. or even most, of the providers currently in the market. 


See supra, n. 6: f urther Xofice, 26 FCC Red at 14112. f 52. To the extent that MVPDs also provide video to 
their subscribers online, for example as part of triple-play or TV Everywhere service, those offerings are discussed 
supra . See. III.A. We note, however, that, in the future, some MVPDs may distribute video content online to non- 
subscribers as well. See. eg.. infra, f 281. 

* See. e.g.. Comcast 6 8/11 Comments at 31-36: NCTA 6 8 11 Comments at 19-21: DIRECTV 6 8/1 I Comments 
at 22-24: Google 6 811 Comments at 5-6. 

See Nielsen. The Cross-Platform Report. Quarter 2. 201 /. at 1. 

See, eg., Comcast-SRCl- Order, 26 FCC Red at 4208-09. ** 144-46 & n. 365: l etter from William T. l ake. 
Chief, Media Bureau, to Michael H. Hammer. Counsel, Comcast Corporation, el of. MB Docket No. 10-56. Attach, 
at 3-6. 8-9. 14 ( May 21, 2010). 

sl Comcast-SBCl. Order. 26 FCC Red at 4268-69. ff 78-80. 
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240. In the Comcast'S BCU Order , the Commission found that, while the amount of online 
viewing is growing, cord-cutting of traditional video programming service is relatively infrequent, and 
most consumers consider OVD service to be a complement to, rather than a substitute for, their MVPD 
service. 7 ' 2 While recognizing that the Internet has evolved into a powerful method of video content 
distribution, the Commission did not determine whether or not online video competes with MVPD 
services. 783 Instead, the order concluded that, regardless of w hether online video currently is a 
complement to or a substitute for MVPD service, it is potentially a substitute product. 84 The state of the 
current market suggests no reason to rev isit this conclusion for purposes of this Report. 

2. OVD Structure 

241. We begin our consideration of OVDs with an examination of the industry stnicture. This 
discussion will address some of the major players in today's OVD marketplace, including programmers 
and content producers/owners, affiliates of online services and affiliates of manufacturers, retailers and 
other businesses. We then explain horizontal concentration and vertical integration in the market. Next 
we describe conditions affecting market entry during the relevant period, including an overview of 
existing regulations and market conditions that might influence entry decisions. Finally , we describe 
recent entry into and exit from the OVD market. 

242. Since the last report, the OVD marketplace has expanded tremendously, w ith the 
industry’s structure and operations continuing to develop. Most notably, there has been an increase in the 
number and type of OVDs, the amount of online video content available, and the devices used for 
delivery- of that programming. 78 " 

243. While the structure of the OVD industry is still evolv ing, a few trends have emerged. To 
begin with, unlike an MVPD, whose market typically is tied to the provider's own facilities-based 
infrastructure, or a broadcaster, whose market ty pically is defined by the station's signal coverage area 
and DMA, an OVD’s market generally covers the entire national broadband footprint. Also, much of the 
OVD industry does not provide stand-alone, unaffiliated delivery of video content. Rather, as discussed 
below, many OVD providers are affiliated with other video content owners or programmers (including 
broadcasters); online services; or manufacturers, retailers, or other businesses. 

244. Programmers and Content Producers/Owners . Individual content owners or 
programming networks make their programming available online on their websites, sometimes referred to 
as ‘verticals” or “portals.” 78 * The websites may be brand extensions of existing media properties and/or 
contain content unique to the Internet. Mobile applications, which often provide access to video content. 


7SJ Id at 4269 .1 79. 

Id. at 4256. «j 41. 

Id. Some commcnters in this proceeding argue that OVDs already are becoming true substitutes for traditional 
MVPD service or that consumers may well see OVDs as substitutes for MVPD service in the future. See. e g., 
DIRKCTV 6/8/11 C omments at 22-25: Digital Broadcasting 6/8/11 Comments at 32. 

^ See OVD viewership information, infra. See. 1II.C 4.a. 

780 .See. e g.. ABC. hnn: ahc.go.eom watch (visited Feb. 13. 2012) ("ABC Network Portal*’): NBC. 
htto: vwvw.nbc.com (visited Peb. 13. 2012) ("NBC Network Portal*'); CBS. httn: uww cbs.com/ (visited Feb. 13. 
2012) (“CBS Network Portal*’): FOX. http: wwwto.vcom (visited Feb. 13. 2012) (“FOX Network Portal”). In 
addition, local television stations often act as OVDs by making video content, for example clips from their own 
newscasts, available online. See. e g.. KLAS-TV. httn:Www .Knew snow com cate»or\ 28259 8-news-no\v-video 
(visited Feb. 13, 2012): WFAA-TV. htln: www.wlaa.com video !visited Feb. 13. 2012). See also NAB 6/8/2011 
Comments at 27-29 (noting extensive efforts ofloeal television stations to make news content available online). 
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also are an integral part of the user interface strategy for many content producers and programming 
networks.'* 7 

245. Portals take different approaches to making content available online, often reflecting 
concern that online strategies may undercut revenues for the portal’s traditional mode of distribution or 
due to contract restrictions. For example. Comedy Central distributes the most recent episodes of The 
Daily Show and The Colbert Report online right after those programs initially air. 78 * FOX, on the other 
hand, limits free next-day streaming of its shows to subscribers of approved cable and satellite distributors 
(currently, only DISH Network) and subscribers of the Hulu Plus OVD; all others must wait eight days. 780 
Similarly, HBO Go - HBO's mechanism for making its content available online - is available only to 
those who already subscribe to HBO via an MVPD. 7 ^’ 

246. Hulu, which is owned by News Corporation, NBCUniversal, The Walt Disney Company , 
and Providence Equity Partners, brings together content from over 260 content companies, including its 
joint venture participants. 711 Hulu began as a free service, with programming available only via computer 
and only in standard definition. 79 " In June 2010, Hulu added a subscription service, Hulu Plus, which 
allows consumers to view programming in 720p high definition (where available) on Internet-connected 
televisions and other devices, and includes additional content with limited advertisements. 7 ^ 

247. Sports leagues participate in the OVD marketplace as well. The four largest U.S. 
professional sports leagues - Major League Baseball, the National Football League, the National 
Basketball Association, and the National Hockey League - make a large amount of their programming 


7 ‘ s ‘ See. e g , TBS. TBS Mobile, httn: www.ths.com. mohilcann isp (visited Feb. 13. 2012) (providing a TBS mobile 
app w ith access lo some I BS shows, including Conan. Meet the Brown*, and The Office ): NBC. Apps A Mobile, 
Imp: uuvv.nhc com mobile (visited Feb. 13, 2012) (featuring link to NBC app. which allows mobile users to watch 
lull episodes of NBC’ shows): Vlad Savov. HBO Go App Set to Stream its Hay to iPhones . iPads and Android 
Devices, Fngadget. Apr. 10. 2011. http: 'w w w.ermadgct.com 2011 04. 19 hho-tio-app-^el-lo-sti eam-ils-n as -to- 
iphones-ipads-and-android-d/ (visited Feb. 13, 2012) (discussing apps for viewing HBO content on mobile devices). 

88 See Comedy Central. The Daily Show, http:/ 7 u ww.thcdaib show com/ (visited Feb. 13. 2012): Comedy Central. 
Colbert \ation , http: w vvw.eolbcrtnation.coin/ (visited Feb. 13. 2012). 

,8<> Brian Stetlcr. FOX to Limit Xext-Day Streaming on Hulu to Paying Cable Customers. N.Y. TlMLS. July 26, 2011. 
http: . www .nvtimcs.com 201 I. <)7 27 business.media, lox-to-limil-nexl-da\->Ucamin^-on-hiiln.him 17 r- I (visited 
Feb. 13. 2012). 

°° John Paul Titlovv. HBO Go Expands, But Cord Cutters Are Still Out of Luck, ReadWriteWcb. Dec. 19, 2011. 
luip: vvvvw.rcadniiteueb.eom 'archives libo go not uithoul cable.nhp (visited Feb. 13. 2012): Jeff Roberts. HBO 
To Cord Cutters: You II Sever See Our Shows, PaidContcnl.org. Nov. 30. 2011. http:, paidcontcnt.org article 419- 
hbo-tP-cord-cutters-voull-ncver-scc-Piir-shous (visited Feb. 13. 2012). 

M Hulu. About, http: wu w .hulu.com about (visited Feb. 13, 2012) (‘‘About Hulu’*). I lulu began in March 2007 as 
a joint venture between News Corp.. NBC Universal and Providence Equity Partners, with DisneyJoining the fold in 
April 2009. See Ilulu, Company Timeline, httn wv\ w htilu.com about;Company timeline (visited Feb. 13. 2012) 

(“I lulu Timeline"): I lulu, Disney to Join XB(' (universal. Sens ( orporation and Providence Equity' Partners as an 
lujuity Owner of Hutu (press release), Apr. 30. 2009. 

See Hulu I imeline; Ilulu. Hulu Blog , Introducing Hulu Plus: More Wherever More Whenever. Than Ever., June 
29. 2010 , http: bloe.hulu.com 2010 06 29 intreducing-hulii-plns-nmrc-uhcrcver-more-whcncver-than-cver (visited 
Feb. 24. 2012) (“Introducing I lulu Plus"). 

03 See id.: Ilulu l imeline: Introducing Hulu Plus; Robert Brief Hulu Launches Premium Service Hulu Plus. 
Broadband TV’ News. June 29. 2010. http: wu w.broadhandtvncws.com 2010 06 29 hnlu-launches-subscription- 
serv icc-hulu-plus (visited Feb. 13, 2012); David Einstein. Going Mobile With Internet. TV. S.F. CHRON1CIT, May 
23. 2011. httn: u wyy sfratc com cgi-hm/jrticle.cgi?f- c_a_2011 05.22 HI ?221JHC9S,DI L (visited Feb. 13, 2012). 
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available online through paid subscription services. 794 Collegiate sports leagues are following a similar 
path. For example, the Atlantic Coast Conference recently announced the launch of the ACC Digital 
Network, a fully programmed video network designed, produced, and distributed exclusively for 
audiences watching on connected dev ices such as laptops and smartphones. 7 ^ The ACC Digital Network 
is a joint venture between Raycom Sports, the conference's long-standing broadcast and marketing 
partner, and Silver Chalice Ventures, a digital media company. 7 ^' The content is available without 
charge, supported by sponsorship and advertising. 797 Similarly, the Big Ten recently unveiled a new 
Internet offering, BTN2Go, which provides streams of Big Ten games, as well as original and studio 
programming, to consumers who subscribe to the Big Ten Network on Time Warner Cable, Charter 
Communications, DIRF.CTV or DISH Network. 7 8 The league makes the content available via the web, 
smartphones, and tablets. 799 Content is available for free to consumers who already subscribe separately 
to the Big Ten Network. 800 

248. Sony is, among other things, a producer and owner of video content. Sony ’s Crackle 
OVD service, which launched in Summer 2007, offers a w ide variety of free, streaming online content, 
including mov ies, television show s, and original programming, much of which comes from Sony’s own 
content library. 801 


See Major League Baseball, MLB. tv. 

http: nilh.mlh.coni/mlb^subscriptions index.isp l> proJuct^mlht\ A.a1111iatcld-MLBTVRFniRF.CF (visited Feb. 13. 
2012): National Basketball Association, V BA League Bass. Imp:www nha.com leatiuepass- indev.litml (visited Feb. 
13. 2012): DIRECTV, NFL Sunday Ticket , http:/ vvvvw.Uirectv.eoni Dl VAPP/content. starts ntl (visited Feb. 13. 
2012) ("NFL Sunday Ticket’"): National Hockey League, NHL Gamecenter l.ive. 

https: .ganicccntcr.nht.com nhlgc sceurc/cclsignup (visited Feb. 13, 2012). NFL Sunday Ticket is available through 
DIRECTV, which makes games available via multiple platforms, including smartphones, tablets, and the Sony 
Playstation 3. See NFL Sunday Ticket: Playstation. NFL Sunday' Ticket. http:-7us.plaNStation.com psn nil- (visited 
Feb. 13. 2012). A customer who subscribes to NFL Sunday Ticket via the PlayStation Network need not he a 
DIRECTV subscriber. See Scott Stein. NFL Sunday Ticket Comes to the PlayStation 3 . CNF’ f. Aug. 17. 2011, 
http: VneNvs.cnet.com/8301-17038 105-20003727-1 rdl-sunday-tickct-comes-to-lhc-plaN station-3 (visited Feb. 29. 
2012) (“NFL I o Plav Station"). NBA, MEB, and NHL games are also available via Apple's digital media receiver. 
Apple TV. See Dan Frommer. Apple TV Sow Has MLB. TV And NBA Live Game Streaming , Business Insider. Mar. 
9. 201 I. http: articles.bu.Mncssinsider.cPTn/20l 1-03-09 tech 30032181 1 ho\ee-roku-mlh-lv (visited Feb. 13, 

2012); Jonathan Self, Apple TV 4.4 l pdate Adds Photo Stream, NHL. and More, Macworld, Oct. 12. 2011. 
http: wvvw .macworld.com article 162074/2011/10 apple tv 4 4 update adds photo stream nhl and inore.html 
(visited Feb. 13, 2012). 

See Atlantic Coast Conference. ACC Launches Digital Network (press release). Oct. 17. 2011 ("ACC 
Launches”). 

796 See id. 

; See id. 

'*'* Mike Reynolds, B7N2GO Kicks Off With Four Distributors , MCI TIOH ANNF.I. Nr.W'S. Sept. 1. 201 1. 

http:' wvvNv.multichanncl.coni article 473187-1 V1N2GO Kicks OlT With l our DiMrihuiors.php (visited Feb. 13, 

2012) ("BTN2GO Kicks Off'). 

709 See id.: BTN2GO. What is BTN2GO?. http: w ww.bin2ao.com Tnn2eo FAO.isp (visited Feb. 13. 2012) 
("BTN2Go FAQ"). 

HOfi . , 

See id. 

401 See Crackle. About Crackle, http:/ uww.cracklc.com about (visited Feb. 13, 2012) ("About Crackle”): Crackle. 
Crackle FAQ: General Questions, http:www.crackle.com outreachTau^general Questions (v isited Feb. 14. 2012) 
("Crackle FAQ”); Daniel Frankel. Sony 's Crackle Launches On Xbo.x Live. PaidContenl.org. Jan. 31. 2012. 
(continued....) 
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249. Affiliates of Online Sen* ices. YouTube launched in February' 2005, primarily as a portal 
for niche, user-generated-content/ u “ In its early years, much of the professional content on YouTube was 
posted by individual users w ithout the permission of the relevant rights holders. 80. Since Google 
purchased YouTube for $1.65 billion in 2006, SO4 however, the service has evolved into a destination for a 
wide variety of free content, produced by both amateur and professional content creators. 81 ' 5 YouTube 
began renting movies to users in January- 2012, 806 and currently boasts an extensive catalog of online 
movie rental content/ 07 

250. In 2011, Facebook entered the OVD market and began offering online movie rentals for a 
fee. In March 2011, Warner Brothers announced that “The Dark Knight’* would be the first Warner 
Brothers movie to be made available for purchase or rental on Facebook. 808 Since then, Warner Brothers 
has made several additional movies, as well as an original series, available via Facebook. 8u “ In July 2011, 
Facebook began to offer a limited selection of movies from Paramount, 810 and in August 2011 the service 


(Continued from previous page) - 

hun://naidcoiUerit.ortL : ’'article 419-sonvs-cracklc4aunches-on-\ box-live (visited Feb. 14. 2012) (‘ C rackle on 
Xbox'*). 

8! '* See. e g.. Tony Long. Feb. 15, 2005: YouTube ami Your 15 Minutes of Fame . WIRED. Feb. 15. 2012, 
littn: vvww.wired.ct)m tlnsdaMnlech/2nl 1 02 021^youtube-launched' (visited Feb. 14. 2012) (“Youl ube 15 
Mins."). 

See. eg., id'. Kenneth Li &. Richard Waters. YouTube 'Knew of Copyright Violations, " Financial Times, Mar. 
19. 2010. http: . w\vn .ft coin ems s 2 56cacl’cO-32c2-l I df-a?h7-(K)l 44feahdc0.hlml*»ax.// I DCtASMo (visited Feb. 
14.2012). 

See. eg, YouTube 15 Mins. 

See. e g.. YouTube. Partner Showcase, http:, vvww a outubc.com (/partnerships showcase (visited Feb. 14. 

2012): NPR. A War To Watch: YouTube lakes On Television , Jan. 12, 2012. 

htip; f’w w w.npr.org/2012 01' 12 145099987 a-war-to-walch-voutube-lakcs-on-television (visited Feb. 14. 2012): 

Graeme McMillan. Youtube Confirms Sew Professionally-Created Channels. I IMP. Oct. 29, 2011. 

http:'■'icchlainl.iiinc.com 2011 10 29/voutuhe-cenfirms-ncu-professionallv-crcatcd-channcls- (visited Feb. 14. 

2012 ). 

** Adam Ostrow. YouTube Debuts Movie Rentals. Mashable. Jan. 20. 2010. 
http: mashablc.com 2010 01 20/voutuhc-mov ie-rcntals-2 (visited Feb. 27. 2012). 

87 You Tube, Movies , into: "w w w. v oumfrc.com. nun ics (visited Feb. 27. 2012) (“You lube Movies'). 

*** I iine Warner. Warner Bros. Entertainment Becomes First Hollywood Studio To ()ffer Movies Directly On 
Facebook (press release). Mar. 8. 2011. 

Emil Protalinski. Warner Bros. Offers Five More Movies on Facebook, ZDNet. Mar. 28, 2011. 
http: w w w./Jnet com hloe faccbi^k 'wariier-hros-olTers-llve-more-tnov ics-on-laeehook IQMp .’nm x(mtenl;>iu- 
container (visited Feb. 14, 2012): Lmil Protalinski. Warner Bros. Announces the First Facebook Show. ZDNet. Sept. 
29. 2ol I. litip: \vww./Ji)ct.com'hloe facebook uarncr-bros-announccs-thc-lJrst-facebook-show 4254 (visited Feb. 
14. 2012); Facebook. Aim High, http: w w w faeebook.com Aiml liehSeries (visited Feb. 14. 2012). 

fih ’ Erik Gruenwedel, Paramount Posts Entire Jackass ” Catalog on Facebook, HOME MEDIA MAGAZINE. July 28. 
2011. hup: ww w bomcmeJiamaiza/inc.com paramountparamoum-posts-entire-iaekass-ca(akni-lacehook-24627 
(visited Feb. 14. 2012): Kurt Orzcck. Paramount Places Mission: Impossible ' for Rent on Facebook. 
l heWTap.com. Nov. 22. 2011. hitpT‘wvvvv.thewran.com--movies article mivsion-iinpossihle-nicks-coiTtintf-tacebook- 
32993 (visited Feb. 14. 2012). 
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added movie content from Universal Studios* 11 and Miramax. 8, ‘ 

251. In October 2011. Yahoo launched Yahoo Screen, a revamped portal for its television 
shows and premium video content.* 13 Yahoo Screen content includes original shows as well as content 
secured through licensing deals with entities, such as Hulu, CBS, ABC News, Ultimate Fighting 
Championship, and special interest video network Revision3. 814 Yahoo Screen provides “multiple 
channels filled with thousands of videos and television show s'* and boasts an interface that looks “very 
similar to Hulu. 1 ' 8 ' 

252. Affiliates of Manufacturers . Retailers, and Other Businesses. A variety' of other 
businesses also operate OVDs as well. Netflix launched in 1999 as an Internet-based DVD rental 
service.* 16 In 2007, Netflix added its Watch Instantly sendee (originally called “Watch Now*’). 817 Watch 
Instantly, a subscription service, allows consumers to stream video content to computers, mobile devices, 
and televisions connected to a Netflix-enablcd device.* 18 By the end of 2010, a majority of Netflix 
subscribers viewed more of Netflix s television shows and movies via streaming than from its DVD rental 
service. 81 v 


253. Similarly, Apple is a designer, manufacturer, and marketer of electronic hardware and 
software, with online video representing only a small portion of its revenues. 8 " 0 In 2005, Apple 


8,1 Cooper Smith. Face hook: “The Big Lebowski ” Sow Available To Watch Via Social Theater App. Hl'FKlNGTON 
Post, Aug. 19, 2011. Imp: www hulTuietoiipost.com 201 1 08 19■•'taccbook-thc-big-lehowski-watch n 931350.html 
(visited Feb. 14. 2012). 

81 “ Bianca Boskcr, Miramax Brings More Movies To Facebook: A Look At The Movie Rental App, HUFFING I ON 
POST, Aug. 22. 2011. hUp:- / .-'\vvv\\.hul1hmU>npost.c»>m/2011 Q8 22 uatclMmn ies-on-t'aeehook-miramax-movie- 
rental-arm n 933Q58.html*N335352 (visited Feb. 14.2012). 

8, 4 Ben Parr. Yahoo Launches Revamped Premium Video Portal. Mashablc, Oct. 4. 2011. 
http: Vmashablc.com 2011/1 ()/<)4 yahoo-screen/ (visited Feb. 14. 2012). 

814 See id.: Revision 3. Inside Revision3: About I s. hltn: revision3.eom about (visited Feb. 14. 2012). Rcvision3 is 
an Internet television network that produces original content, including lifestyle and technology video shows geared 
to 13-34 year old males. See Andy Plesser. Revisions Is "Biggest ” Internet TV Xetnork With 70 Million Monthly 
Video Views , Business Insider. May 19. 2011. http: articlcs.husine.ssinsider.corn 2011-05- 

10 tech 3003X978 1 re\ ision3-video-views-nctwork (visited I eb. 27. 2012). According to figures provided by 
Revision3\s CKO in May 2011. the network had 17 million monthly unique viewers who watched 70 million video 
views. See id. 

815 Graeme McMillan, Yahoo! Screen: Your Xew TV on the Internet . Time. Oct. 4, 201 I. 

http, teehland.time.com 201 1 1004 vahoo-seieen-\oui-new-tv-on-thc-lntci net ( visited Feb. 14. 2012). 

8.6 Netflix, Company Timeline, h tt p s:. s i g n u p.netfl i vcomMediaCentcr Tiinclinc < visited Feb. 14. 2012). 

8.7 See id.: Butnpershine, Seljlcx "Watch Instantly " Coes I nlimited. Dec. 17, 2007. 

hup:/www.bumpershinc.conv2007 12 17 nettlix-vvalch-instantlv-^oes-unlimited.html (visited Feb. 14. 2012). 

* 18 Netflix. Signup, https:' signup, netflix .com homc7counir\ l&idirtdc true (visited Feb. 14. 2012) (’‘Netflix 
Signup"): Netflix. Hon It Works, https: '•signup.nctlli\.eoni-''l lowlt Works (\ isited I eb. 14, 2012) (“Netflix How It 
Works”). 

810 See Netflix Inc.. SFC Form 10-K for the Fiscal Year Ended December 31. 2010. at 22 (’’Netflix 2010 Form 10- 
K”). 

H: “ For example. Apple's revenue from “net sales of other music related products and services’' - which includes, 
among other things, online video and music sales - accounted for just nine percent of the company’s 2009 net sales, 
eight percent oY the company's 2010 net sales, and six percent ol the company's 2011 net sales. See Apple Inc.. 

SEC Form 10-K for the Period Ended September 24. 20! I. at 30-32 (“Apple 2011 Form 10-K”). 
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announced that it would begin offering certain movies and television episodes for download on a per 
movie or per program fee basis. 821 In January 2008. Apple announced the introduction of its iTunes 
Movie Rentals serv ice, which allows users to rent movies from all the major studios and watch them on 
their computers, Apple mobile devices, or Apple TV. 8 "* Consumers also can now buy television shows 
and movies via iTunes. 82 * Some analysts have noted that for Apple, providing worthwhile online video 
content is not merely an end in itself, but is also a tool to promote the company's digital devices. 824 

254. In 2006, online retailer Amazon.com launched its Unbox service, which allowed 
consumers to download television and movie content for rental or purchase, on a pay-per-download 
basis. 82 ' Two years later, Amazon announced that consumers could stream movies and television 
programs on their computers, without advertisements, through its Amazon Video on Demand streaming 
service. 82 * 1 In 2011, Amazon announced that customers who pay an annual fee for the company’s 
Amazon Prime service will receive commercial-free, instant streaming of thousands of movies and 
television shows at no extra charge. 827 OVD content provided by Amazon can be v iewed on multiple 
devices. 828 

255. In addition to being a producer of content. Sony also manufactures consumer electronics 
equipment. As discussed in more detail below, Sony's Crackle OVD service is available on numerous 
devices, many of which are manufactured by Sony. Indeed, the ability to use Crackle to access Sony’s 
library of movies, television show s, and original programming H:u is a potential selling point for these 
electronics products. 


8-1 Apple Inc., Apple Announces Hunts 6 Ifith 2.000 Music l ideas. Pixar Short films Hit TV Shows (press 
release). Oct. 12, 2005. 

*" Apple Inc., Apple Premieres iTunes Movie Rentals With All Major Film Studios (press release). Jan. 15. 2008. 

823 Apple. iTunes. What 's On iTunes. lutp: www apple.com ituncs. vvluLs-on. (visited Feb. 14. 2012) (“What's On 
i runes''). 

See, e.g .. Geoffrey A. Fowler & Sam Scheduler, A Sew Digital Hattie field, W-\l.l. St. J.. Sept. 2. 2010. 
htln: online, wsi com article SRI OOP 14240527487034316045754680514688140.i6.htm^article lahs%3l)artide 
(visited Keb. 14. 2012) (“Fowler & Scheduler"). 

^ Marshall Kirkpatrick. Amazon Unbox Goes Live. Tech Crunch. Sept. 7. 2006. 
httn: techeruneh.eom.20000007 ama/on-imbox-gocs-live/ (visited Feb. 14,2012). 

8-0 See Amazon.com. Amazon Instant Video Compatible Devices, htfp:."\v vn\.ania/on.convgn ; 'video/onl\/dc\ ices 
(visited Feb. 29, 2012) (“Amazon Devices"). 

Amazon Devices; Amazon.com. Inc.. Amazon Prime Members Mow Get Unlimited. Commercial-free, Instant 
Streaming of More Than 5,000 Movies and 71 Shows at So Additional Cost (press release). Feb. 22. 201 I. I lie 
company's Amazon Prime service provides other, non-video benefits, including for instance two-day shipping on 
some purchases. See Amazon.com. Amazon Prime . 

http, vvww.annt/on.com ep help euslomer.display .hunl ^iodeld 1381*>211 (visited Feb. 14. 2012) (“Amazon 
Prime"). 

See Amazon.com, Watch Anywhere, http;/ vvwvv.ama/.on.eom /gp feature, html'/ie t If X& Joe Id 1000603511 
(visited Feb. 14. 2012): Amazon.com, Help. Watching Amazon Instant Videos. 

imp.www.ama/on.eoni ^o help customer display .himl/ref lip 3757 walchfau?nodcld-200238020 (visited Feb. 
14, 2012): Amazon.com. Help. Amazon Instant l ’idea Support, 

http: www .jmazon.com cp help customer-display . In ml refill p 13810211 aiv?nodekfr3757 (visited Feb. 14, 

2012 ). 

hl ' f See About Crackle: Crackle FAQ: Crackle on Xbox. 
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256. In 2007, Vudu launched a service that provided consumers with a television set-top box 
that enabled instant viewing of movies via rent or purchase. 830 Wal-Mart purchased the company in 
February 2010. 831 Today, Vudu offers its movie store and interactive services as a feature that consumer 
electronics manufacturers can build into their devices, 8 ' 2 many of which are available for sale at Wal- 
Mart. 


257. Consumer electronics retailer Best Buy’s CinemaNow service allows users to rent or 
purchase movie and television show content. 83 ' CinemaNow, a non-subscription service, provides 
customers with same-day instant access to new release movies and television shows. 834 Users can access 
CinemaNow content via a variety' of devices, some of w hich can be purchased at Best Buy, including 
computers and certain Internet-connectable televisions and Blu-ray players. 835 

a. Horizontal Concentration and Vertical Integration 

258. Horizontal Concentration. It is difficult to measure horizontal concentration in the OVD 
marketplace. To begin with, it is hard to get a handle on the number and identity of players in the market. 
As described in the examples above, all of the major providers in this industry segment have either 
entered the market, or dramatically retooled their approach to the distribution of video content, during the 
last few years. Players continue to enter and exit the OVD marketplace, and business models appear to be 
evolving. 

259. Even if it were possible to get a firm handle on the players in the OVD marketplace, it is 
difficult to obtain the revenue or ratings/viewing information required for a horizontal concentration 
analysis. As discussed above, many OVDs are parts of companies with multiple non-OVD business lines. 
This often makes it difficult or impossible to obtain useful OVD revenue figures. As noted above, for 
example, Apple reports revenue from a category' called “net sales of other music related products and 
services,” which includes, among other things, online video and music sales, but does not break out what 
portion of that revenue comes from OVD services. 830 Similarly, while revenues for Netflix are available, 
the company's most recent SEC Form 10-K filing notes that because Netflix subscribers were able to 
receive both streaming and DVDs-by-mail under a single hybrid plan prior to the fourth quarter of 2011, 


830 See Brad Stone, Wal-Mart Adds Its Clout to Movie Streaming. N Y. I IMPS. Feb. 23, 2010. 

httpr/Avwvv.nvtimcs.com/2010 02/23/technology^.U-ideo.himlVpartnerrss&emc~rss (visited Feb. 15, 2012) (“Wal- 

Mart Clout* ): Azadeh Ensha, Vudu. Roku. Boxee: What s the Difference \ N Y. Times. Mar. 24, 2009. 

http:•vgadeetwi^e.blogs.nvtimes.com 200*) 03 24 \udu-roku-bo\ee-whats-ihe-dilTcrcnce (visited Feb. 15. 2012): 

Brad Stone, Vudu Casts Its Spell on Hollywood. , N Y. Times. Apr. 29. 2007, 

blip://www.nvtiines.com- ; 2(K)7 04 29 business voutTnonc% 29vudu.html (visited Feb. 15. 2012). 

8,1 See Wal-Mart Clout. 

**“ See Vudu. VI 'DC is Available on Virtually Even ■ Internet-Connected Blu-ray Player and HDTV on the Market. 
http:/ w wav . vudu.conv'dcviccs.htinl (visited Feb. 15, 2012) (“Vudu Devices’*): Vudu. VL DC Expands Distribution 
to HDTV.s and Blu-ray Players from LG, Mitsubishi. Samsung . SAXYO. Sharp. Toshiba and VIZIO (press release). 
Jan. 8, 2010. 

CinemaNow. About Us. http; wuu.einemanpu.com Ahoutl s-BBYCinema\ow.a.sp\ (visited Feb. 15. 2012) 
(“About CinemaNow '). 

8,4 See id.: Best Buy Co. Inc., Best Buy Provides Customers Same-Day Instant Access to Xew Release Movies and 
TV Shows with Launch ofCinemaXow (press release). Mas 18, 20 Hi. 

See id.: About CinemaNow. 

s ' 6 See supra. * 253 & n. 820: Apple 2011 Form 10-K at 30-32. 
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it is not possible to allocate domestic revenues from prior to that time between the company's streaming 
and DVD rental segments.* 37 

260. Moreover, while metrics exist to assess MVPD subscribership or broadcast vievvership, 
measuring online video viewership raises unique challenges. Entities like Nielsen and comScore measure 
hits/views for online video websites, but they use different methodologies and, therefore, achieve 
different results. Importantly, services that measure online video viewership generally do not separate 
professional and non-professional video content. For example, entities such as Google/YouTube and 
Facebook rank high in analyses by comScore and Nielsen,*’ 8 but this is almost certainly due in large part 
to the non-professional video content hosted on both sites. 81 '’ Hence, these viewership figures cannot be 
used to measure horizontal concentration in the market for online delivery of professional video content. 

261. Vertical Integration. As discussed above, many OVDs are vertically integrated. For 
example, some OVDs are integrated with content producers and owners, which view online video as 
another distribution outlet for their programming. In other cases, OVDs are affiliated with online services 
for w hich video content is an additional product to offer consumers or w ith retailers of consumer 
electronics equipment used to access OVD-delivered content. 

262. In addition. OVDs, including those not affiliated w ith traditional programmers or content 
owners, are becoming increasingly involved in the creation of original content. For example, Netflix 
launched an original show, Lily hammer, in February 20I2. 840 In addition, it is developing three additional 
original series ( House of Cards. Orange is the New Black, and Hemlock Grove), and plans to air exclusive 
new episodes of Arrested Development in 2013. 841 Hulu launched its first original scries. Battleground , in 


See Netflix Inc.. SIX' harm IO-K for the hi sc a! Year Ended December 31, 2011. al 26. On September I. 2011, 
Netflix ended its hybrid plan, which, for S9.99. provided unlimited access to the Netflix streaming video library and 
allowed customers to rent one DVD at a time. See Greg Sandoval. Netflix Users, lime to Pick a Plan. CNEE Aug. 
29. 2011. http: 'news.cnct.com 8301 -31001 3-20098921 -261 nctfli\-uscrs-timc-to-nick-a-plan/ (visited Mar. 5. 
2012): Eric Savitz, Netflix Jacking Up Prices On Hybrid DVD Streaming Plans. FORBhS. July 13. 2011, 

Imp:.7sg.news.vahoo.com netfli\-iackin»-priccs-h\ brid-dv J-Mrcaminc-pluns-1726346?I.luml (visited Mar. 5. 2012). 
As of March 2012. Netflix customers pay $7.99 per month for unlimited streaming and must pay an additional $7.99 
per month for the DVD rental service ($9.99 for access to Blu-ray discs). See id.; Netflix Signup: Netflix flow It 
Works. Netflix announced plans to split its DVD-rental business from its streaming business in September 2011. 
hut reversed that decision the next month. Bianca I tasker, Onikster Is Dead: Netflix Kills DVD-Only Service Weeks 
After Unveiling It. HUFFING TON Post. Oct. 10. 201 1. http:. - ; w w u .hufllngtonpost.com 20 1II 0 I Oqu ikstcr-dcad- 
nctflix-kills n 1003P98.html (visited Mar. 5. 2012). 

* * See infra, c 1| 320-21. 

*' w See supra. 9 } 249; Facebook, Help Center. Video: Uploading and liewing Videos. 

Imp:-Vw u vv facebook com help.•'?pa«c= : 15773487T62 7 182 (visited Feb. 16. 2012). 

840 See Lesley Goldberg. Netflix to Bon Original Series "l.ilyhammer" on Feb. 6, 1 HIT Hoi l.YWOOD Rr.PORTFR. Jan. 
3. 2012. http: wv\ w.holK woodren*uTcr.com live-Iced.■netflix-how-oriainal-scries-lilvhammer-277530 (visited F’eb. 
28,2012). 

841 See id.; Chloc Albanesius. Netflix Original Series. Lilvhammer. to Debut Feb 6. PC M.AGAZINfc. Jan. 3. 2012, 
http: w w vvpcmae.coni articlc2 0.2817.2398304.00 asp (visited Feb. 15. 2012): Janko Rocngcrs. Nettlix. I lulu and 
the Golden Age of Content. Gagaom, Jan. 16. 2012. htt irvmeaom.com/vidcu/nctllix-hijlu-exclusivc-eontenl/ (visited 
Feb. 15. 2012) ("Golden Age *). Netflix paid $100 million, outbidding cable networks, for rights to air 26 episodes 
of original scries House of Cards. Paul Bond. Hollywood’s Feelings About Netflix s SI 00 Million "House of 
Cards " Deal. T HR 1 lOI l.YWOOD Rtportfr. Mar. 23. 2011. Imp: f w wv\ hidlywotKlreporlcr.comncushotlvuoixls- 
fcelings-netllixs-100-million-17065 I (visited Feb. 28. 2012). According to recent industry reports. CBS has held 
discussions with Netflix about producing original programming lor airinu on Netflix as well. See Comm. Daij.Y 
(Feb. 17. 2012) at 16-17. 
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February 2012. 842 Similarly, in late 2011, Yahoo announced eight original shows targeted at women and 
featuring Hollywood talent. 843 You T ube continues to invest in original content, offering multiple 
channels from Hollywood celebrities and other content partners. 844 

b. Entry and Exit Conditions 

263. Some commenters state that the online video marketplace is relatively open with low 
barriers to entry. 845 OVDs generally rely on third-party owned infrastructure for data transport, instead of 
needing to build their own. 846 On the other hand, one industry analyst states, ‘"there are huge and very 
real infrastructure costs associated with massive server farms, transport costs, and hosting fees associated 
with a large-scale video-over-the Internet model. ... For a large scale start-up, the cost could run into 
the billions.” 847 Moreover, while niche material often can find an audience, in order to compete, an OVD 
must secure rights to a wide range of compelling content, which can be difficult and quite expensive. 848 
While the extent of these costs will vary depending on an OVD’s business model, it is clear that there are 
real costs and hurdles involved in entering into, and competing in, the OVD market. 

264. Below, we discuss the regulatory' conditions potentially affecting entry in this market. 
Thereafter, we describe the market, or non-regulatory, conditions that may influence entry decisions, 
including the need for OVDs to acquire rights to content and to secure sufficient, reasonably priced 
Internet access for transmission of OVD content. We then describe recent entry and exit from the market. 

(i) Regulatory Conditions 

265. Open Internet. OVDs need broadband Internet speeds and capacity in order to transmit 
video content to their customers. In 2010. the Commission adopted an order seeking to protect the 
openness of the Internet. 844 The Commission’s open Internet rules require transparency from fixed and 


See Golden Age; Meg James. Hutu introduces " Battleground. ” its First Original Scripted Show. L.A. I IMPS. 

Jan. 15, 2012. http;/latimcshlogs.latimes.coni•'entertainmeninewshu//.--'2012 01 /hulu-inlroduccs-hatilcground-llrM- 
oriizinal-scriDted-shou.html (visited Feb. 15. 2012). 

444 Georg Szalai: Yahoo Launches Original Web Shows Targeting Women With Judy Greer, Morgan Spurlock, Xiecv 
Sash. Tut Hollywood Rlportpr. Oct. 4, 2011. http: wwu .bollv\voodrcm>rier.coni news yahoo-launches- 
original-weh-shows-243610 (visited Feb. 15, 2012). 

444 See Golden Age: Ben Sisario. .Yew Layer of Content Amid Chaos on YouTube. N. Y. 1 IMPS. Mar. 11. 2012. 
http: 'vv\v\s.nvtimcs.com ; 2QI2 03 12 tcchnoloux / voutuhc-channcls-scck-advcrtiscrs-and- 

audience.s.html?nane\\amed~all (visited Mar. 12. 2012): Janko Roettgers. ItYTtrue: YouTube to Take on (’able With 
A-list Celebs. Gigaom. Oct. 28, 2011. http: liicaom.cotn vidco/xoutuhc-premium-content, (visited Feb. 15, 2012): 
See also infra. M; 304-05. 

845 See. e g., Google 6/8 1 I Comments at 1-4. 

** See infra. 271-75. 

* 4 ' See Craig Moffett. Weekend Media Blast Why Haven 't We Seen a Virtual MSO Yet?. Bernstein Research, Jan. 

27, 2012. at 3 ("Virtual MSO '). 

See Comcast-XBCi: Order , 26 FCC Red at 4273. f 86: infra. T 268-70. ™ 287-80. 

^ See Presetting the Open Internet, Broadband Industry 1 Practices. GN Docket No. 09-101. WC Docket No. 07- 
52. Report and Order. 25 FCC Red 17005. 17906. 1 (2010) {"Open Internet Order"). This order is currently on 

appeal in the D.C. Circuit. See. eg Notice of Appeal, I erizon v. FCC. No. 11-1355 (filed Sept. 30. 2011. DC. 
Cir.). In addition. Southern Company Services recently filed a petition for clarification or reconsideration with the 
C ommission concerning one aspect of the Open Internet Order. See Southern Company Services. Petition lor 
Clarification or Reconsideration, GN Docket No. 00-191. WC Docket No. 07-52 (tiled Oct. 24, 2011). 
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mobile broadband providers. 850 In addition, fixed broadband providers cannot block access to lawful 
content, applications, and services; mobile broadband providers cannot block access to lawful websites 
and applications competing with their voice or video telephony services, 8 '" 1 Fixed broadband providers 
must also allow access to non-harmful devices and cannot unreasonably discriminate in transmitting 
lawful network traffic. 8 ' 2 

266. Closed Captioning. In January' 2012. the Commission adopted rules placing closed 
captioning obligations on the owners, providers, and distributors of video programming delivered using 
Internet protocol (IP).* 53 The rules were adopted pursuant to the Twenty-First Century Communicatins 
and Video AccessibiIity Act of 2010 (CVAA), which directed the Commission to revise its regulations to 
require closed captioning of IP-delivered video programming that is published or exhibited on television 
w ith captions after the effective date of the new regulations. An entity intending to enter the OVD 
marketplace will need to take steps to comply with these requirements. 

(ii) Non-regulatory Conditions 

267. An OVD entrant faces several non-regulatory' costs and challenges to introducing its 
video content services that influence its decision to enter the market, including program acquisition and 
the need for sufficient Internet capacity at a reasonable cost. 

268. Program Acquisition . Just as OVD subscriber growth creates the ability to obtain more 
content, which in turn drives usage and subscriber growth, lack of compelling content to offer potential 
customers is a significant deterrent to entry. An entity attempting to enter the OVD marketplace must 
obtain a robust, if not comprehensive, programming library' to offer consumers. 855 

269. One potential barrier to such content acquisition is cost. For example, Netflix recently 
signed a deal with The CW network, which gives Netflix the streaming rights to repeats of current and 
future The CW network series. While the cost is undisclosed, and reportedly depends on the performance 
of certain shows, analysts estimate that it is dose to SI billion, including approximately $600,000 an 
episode for established shows like Gossip Girl? 5 * This is a significant cost for what will amount to a 


xs " See Open Internet Order . 25 FCC Red at 17906. % 1. 

851 See id. 

55 ' See id 

8,3 See Closed Captioning of Internet Prof<KoI-Delivered I idea Programming: Implementation of the Twenty-hirst 
Centuty Communications and Video Accessibility Act of 2010. MB Docket No. 11-154. Report and Order, 27 FCC 
Red 787 (2012). Petitions for reconsideration are currently pending before the Commission. 

XM 47 C.S.C. §613(0(2). 

^ See Comcast13CL Order* 26 FCC Red at 4273, *| 86 (“If an OVD is to fully compete against a traditional 
MVPD. it must have a similar array of programming.**): Will Richmond. This Holiday Season. Video Apps' Purpose 
is to Sell Devices. VideoNu/e. Nov. 10. 2011, http: wwu videonu/e.c<mi article thi>-liolida\-scason-\ idco-apos- 
numosc-is-to-scll-dcviccs (visited Feb. 15. 2012) ("In short, premium video is more valuable than ever, with new 
players in the ecosystem recognizing that they can t accomplish their goals without it. Another reminder that 
content is king.'*): Dan Rayburn, Veoh Should Re A Reminder That Execution d Focus Are More Important Than 
Vision , SlreamingMediaBlog.com. Feb. 12. 2010. 

httn: ■ blog.strcaminemedia.com the business of online vi 2010 02 / veoli-sliould-bc-a-rcmindcr-that-c\ccution-anJ- 
t6ais-arc-moic-importafit-than-vision.html (visited l ed. 15, 2012) (discussing demise of OVD Veoh and noting that 
it is difficult for an ad-supported OVD to survive without a broad content library ). 

HS ” Joe Flint & Ben Fritz. Setjlix Deal Makes CfV Pa\’ Off for CBS and Warner Bros.. L.A. TlMPS. Oct. 13. 2011. 
hup: lalimcsblogs.latimcs.convcntcrt.iinmcntiK-wsbu// 2011 10•’nei.lli\-cw-dcal-ehs-warner-hros.html (visited Feb. 
15. 2012) (“Netflix CW Deal**). 
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small part of Netflix’s overall content library. Alternatively, Microsoft put its plans to start an online 
subscription service for television shows and movies on hold after determining that constant licensing 
costs would be too high for the company's envisioned business model. 857 Given the costs faced by 
established companies, it is even more difficult for new entrants with less capital to enter into the many 
high-priced content deals required to build an adequate content library. 

270. Content acquisition difficulties for OVDs can be exacerbated by vertical integration and 
pre-existing business relationships in the marketplace. For example, vertical integration or exclusivity' 
arrangements between content producers/owners and cable networks, broadcast networks, or MVPDs can 
make it difficult for unaffiliated OVDs to obtain content rights.* 58 OVD content acquisition also can be 
difficult when content ow ners are vertically integrated with, or enjoy exclusive relationships with, other 
OVDs. 85 " 


271. Internet Capacity and Cost. Unlike MVPDs such as cable and DBS, which generally 
own and/or control the infrastructure they use to distribute video content to their customers, as stated 
above, OVDs rely on high-capacity and high-speed broadband Internet services that are often owned and 
controlled by unaffiliated MVPDs, 800 According to one analyst, services and applications such as OVD 
services represented 60 percent of peak downstream traffic in 2011, with Nctflix alone accounting for 
32.7 percent of such traffic. 801 OVDs therefore must have access to sufficient, reliable, and reasonably 
priced broadband capacity in order to operate in the video marketplace. Prospective OVD entrants face 
several challenges in this regard. 

272. First, consumers may lack the broadband capability that is a necessary prerequisite for 
OVD providers to reach their intended market. Broadband deployment has increased in recent years, but. 
as the Commission has repeatedly recognized, it is far from ubiquitous. The Commission recently 
estimated that 26.2 million Americans living in more than 9.2 million households do not have access to 


sv Yinka Adegoke. Exclusive: Microsoft It eh TV Subscription Elan on Hold. Reuters. Jan. 11. 2012, 

hun:/ \vwAV.reutcrs.com■article/2012 01 I (.us-microsoft-vidco-idl S I RLXOAI Kt.20120111 (visited Feb. 15. 2012). 

R:,p See. e g., Nctflix 2010 Form 10-K. at 7 (noting that HBO’s license with Warner Brothers provides HBO with the 
exclusive right to such content against other subscription services, including OVDs like Nelflix): ( outcast-SBC l ' 
Order 26 FCC Red at 4273. r 86 & 4359-62, Online Conditions IV.A-IV.C (listing Commission-imposed conditions 
designed to prevent Comcasi/NBCTi from withholding online rights to programming from unaffiliated OVDs): 

Rural Associations 6 8 11 Comments at 9: Nctllix 6. 8/11 Comments at 6-7. 

85 ° See. eg.. The Economics of Online Video (White Paper). ADVhR 1IS1NG Aob. June 19. 2010, at 10 (“AD Ac it 
While Paper"): Hmrna Barnett. Joost ex-CEO Holds Broadcasters Responsible for Demise of Company. TllP 
T LLbGRAm, July 7. 2009. http: wwvv.tclegranh.eo.uk finance newsh\ sccu>r mcdiatcehnologsandtclccoms digital- 
media. 5771 174 .loosl-ex-CKO-blames-hroadcaslers-ror-dcnnsc-of-compam html (visited l ed. 15. 2012) (discussing 
belief of former CKO of OVD Joost that broadcasters' decision to create their own online video services hindered 
Joosf s ability to acquire the content rights necessarv to be competitive). 

See Rovi 6/8/11 Comments at 2. The record indicates that cable operators continue to invest billions of dollars in 
infrastructure and facility rebuilds and upgrades to improve their video service offerings, as well as to offer more 
robust Internet and digital telephone services. Since 1996, cable companies have invested over SI 70 billion in 
infrastructure, including Si2 billion in 2010 alone. See NC1A 6/8/11 Comments at 9-10. Telephone companies, 
including those that are not MVPDs. also provide the broadband Internet services that OVDs require. 

v,> Sandvine. (jlobal Internet Phenomena Report . Fall 2011 at 2. 5-8. I he analyst defined peak period as the time 
during which aggregate network traffic is within 95 percent of its highest value. Id at 5. 
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broadband service at or above the Commission's 4 Mbps downstream/1 Mbps upstream broadband speed 
benchmark. 86 " 

273. Second, even where the physical capacity exists to provide broadband service, some of 
the leading Internet Service Providers (“ISPs' 1 ) have begun to impose data caps or shift to usage-based 
billing. Specifically, in 2008 Comcast imposed a data cap of 250 gigabytes per month, disconnecting 
users who exceeded the cap twice in a six-month period. 863 In May 2011. AT&T imposed a cap of 150 
GB per month for its DSL service and 250 GB for its U-vcrse service; if a user exceeds the data limit 
AT&T will send certain notifications, and then charge an additional S10 per month for each 50 GB 
beyond the limit. 864 Cox imposes monthly usage limits from 30 GB up to 400 GB, depending on the 
package. 865 Major wireless providers also have begun to impose data caps.* 61 ' Broadband providers assert 
that data caps and usage based billing are mechanisms to manage ISP traffic, address excessive use, 
alleviate network congestion, ensure that users can access their networks, and provide adequate data 
speeds to all of their customers. 807 Some commenters identify moves by broadband ISPs to usage-based 
billing as being potentially discriminatory against OVDs, 868 and some claim that this behavior is intended 
to retard OVD growth to sustain the traditional MVPD subscription model.* 09 In contrast, ISPs indicate 

See Inquiry Concerning the Deployment ofAitvanced Telecommunications Capability to All Americans in a 
Reasonable and Timely Cushion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the 
Telecommunications Act of 1996 . as Amended by the Broadband Data Improvement Act . ON Docket No. 10-159. 
Seventh Broadband Progress Report and Order on Reconsideration, 26 I CC Red tX0(>8, 8018, 8022. r * 14, 23 (2011). 
The Commission is in the process of reforming and modernizing its Form 477 data collection in order to obtain more 
accurate information about broadband deployment. See id. at 8016. *11: see generally Modernizing the FCC Form 
477 Data Program; Development of Sat ionwide Broadband Data to Evaluate Reasonable and Timely Deployment 
of Advanced Services to All Americans, Improvement of Wireless Broadband Subscribership Data, and Development 
of Data on Interconnected Voice over Internet Protocol (VoIP) Subscribership; Serv'ice Quality, Customer 
Satisfaction. Infrastructure and Operating Data Gathering; Review of Wireline Competition Bureau Data Practices. 
WC Docket Nos. 07-38. 08-190, 01-132, and 11-10. Notice of Proposed Rulemaking. 26 FCC Red 1508 (2011). 

56 ' Fditorial. To Cap. or Sot. N Y TlMRS. July 21. 2011. http .7 w ww.nviimes.com 2011 /07/22.opinion/22rri2.html 
( visited Feb. 17, 2012) (“To Cap or Not '); Chloe Albancsius. Comcast to Cap Data Transfers at 250 GB in Oct.. PC 
VI Ail AZIN R. July 22. 201 I. http: \\ w w.pcmag.eom article! U.2S 17.2329170.00,asp (visited Feb. 17. 2012) 

(“Comcast to Cap ). 

s64 See AT&T. High Speed Internet Support: Broadband Csage FAQs. 

http: \v\v vv.att.com esupport article.isp'.Nid KB4()9045&cv 8nl&ct 90001P<S&pv 3& title Broadband *T sage ^ FA 
O.yjlb i d~ \w21/1'J5MmM (visited Feb. 17. 2012) ("AT&T Broadband Usage"). 

* 6S See Cox. t\g . Speeds and Allow ances Information for High Speed Internet Service in Rhode Island. 
http: "w w 2-cox com about us i hodciNland policies sncedsusaee.cox (visited Feb. 17.2012). 

S66 See. eg. AT&T. An Update for Our Smartphone Customers With Inlimited Data Plans (press release), July 29, 
2011 (announcing reduction in speeds for smartphone customers with unlimited data plans who exceed certain 
bandwidth thresholds) (“Smartphone Update”): Julianne Pepitone. AT&T Raises Limit for Smartphone Data 
Slowdown , CNN Money. Mar. I, 2012. 

http: money.cnn.com 201 2 -03 01 .-technology att data slowdown/index.htm?hpt lip i2 (visited Mar. 2. 2012) 
(“Smartphone Data Slowdown”): Trefis Team. Crowded Pipes Prompt I erizon To Six bnlimited Data Plans , 
Forrp.S. May 31, 2011. http:w ww forbcs-com sites greatspcculalioris 201 I 05 31 crowded-pipes-prumpt-vei i/on- 
to-mx-imlimitcd-daia-plans (visited Feb. 17. 2012). 

See. e.g.. To Cap. or Not: Comcast to Cap; AT&T Broadband Usage: Smartphone Update: Smartphone Data 
Slowdown: Chloe Albancsius. ('outcast Weighs 250 GB Month Download limit. PC MAG A/IN L. May 8. 2008. 
http, w ww pcniag.com. anicle2 ().2S 17.2301203.00 asp (visited July 16. 2012). 

SM See. e g.. Nctlli.x 6 8 11 Comments at 8: Public Know ledge 6/8/11 Comments at 4-5. 9-10. 

S6 ° .See e.g., VVGAW 6/8/11 Comments at 19. 
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they have not impeded the growth of OVDs. By continually upgrading their broadband facilities, ISPs 
argue that they have helped facilitate the growth of high-quality Internet video and its distribution by 
entities like Netflix. 870 Comcast also notes that it offers a variety of speed tiers at different price points to 
accommodate the varying needs of its subscribers. 87 ' 

274. Third. MVPDs have the ability and incentive to degrade the broadband service available 
to unaffiliated OVDs. For example, one party states that a cable provider can constrain broadband 
capacity available to OVDs in order to prevent them from offering full competitive substitutes for the 
cable company’s MVPD offerings.* 7 ' Although the Commission's Open Internet Order prohibits 
broadband ISPs from blocking OVD traffic, some worry that exceptions for‘‘reasonable network 
management’* and “specialized services’* may still allow MVPDs to have an undue negative impact on 
online video. 873 Several MVPDs counter, however, that cable operators and other MVPDs have 
continually enabled the development of online video by providing faster broadband speeds and 
higher-bandwidth services. 874 

275. Finally, costs charged by ISPs to deliver online video traffic could have a negative impact 
on the ability of OVDs to enter the market and compete. Netflix, for example, asserts that some fees 
charged by MVPD/broadband network operators to terminate unaffiliated traffic on their networks can 
increase OVD operating costs. 875 Netflix also points to a recent dispute between Comcast and Level 3 in 
support of its allegations that providers of MVPD service have the incentive to use traffic charges to 
hinder or disrupt the flow of unaffiliated broadband video services over their networks. 87 " 4 MVPDs that 
are also ISPs dispute such assertions, arguing that while Internet backbone providers that have entered 
into peering arrangements typically do not charge fees when the traffic they carry for each other is 
roughly equal, charges are justified when the relative traffic flows are significantly out of proportion. 377 


370 See eg., NC I A 7 8/11 Reply at 2-3. 

871 See Comcast 6/8/11 Comments at 15. Comcast highlights the need for pro\ idine a range of speed tiers by stating 
that 23 percent of its residential high-speed Internet customers subscribe to higher-speed tiers (/.<*., speeds above 16 
Mbps). See at. at 16. 

* 7: See Earthlink Reply. MB 10-56. at 9 (filed Aug. 19. 2010). 

873 See Publie Knowledge 6 8/11 Comments at 4; Rovi 6/8/11 Comments at 3. When approving the Comcast/NBCU 
transaction, the merged entity agreed to some voluntary commitments, and the Commission imposed conditions, 
designed to limit the ability of the joint venture to hinder OVD competition by restricting access to or raising the 
price of unaffiliated OVD content or blocking, degrading, or otherwise violating Open Internet principles with 
respect to the delivery of unaffiliated online content. Sec, eg, Comcast-SBCU Order, 26 FCC Red at 4263. 4274- 
76. 4355-64. % 61, T*! 91-95. App. A, §§ MV. 

374 See, e.g.. Comcast 6/8/11 Comments at 5: NC I A 6 8/11 Comments at 5. 

875 Netflix 6/8/11 Comments at 7. See also Netflix 2010 Form 10-K at 12 (noting that changes in how ISPs charge 
for access to data on their networks might adversely alfcet Nctflix's business). Netflix states that the ISPs’ 
customers already pay the ISPs to deliver the hits on their network, and requiring Netflix to pay as well, even though 
Netflix delivers the hits in question at the request of the ISPs’ customers, is an inappropriate reflection of their last 
mile exclusive control of their residential customers. See Letter from Reed Hastings, CEO of Netflix. to Chairman 
Fred Lpton and Ranking Member Henry A. Waxman. Committee on Energy and Commerce. Apr. 6, 2011. at 1 
(attached to Letter from Devendra T. Kumar. Attorney for Netflix. to Marlene H. Dortch, Secretary . FCC. GN 
Docket No. 09-191. WC Docket No. 07-52 (filed May 10. 2011)). 

s7< * .See Netflix 6/8 11 Comments at 1-2, 7. 

.See. e,g.. Virtual MSO at 3: Spencer E. Ante &. Amy Scliatz. Web-Traffic Spat Over Sef/lix Highlights \ew 
Tensions . WALL Sr. J.. Nov. 30. 2010. 

http:' ; onlinc.vvsi.coin-'aiticle-'SB100iH424()5274S70467O204575646840288688392.html (visited Feh. 17. 2012): 
(continued....) 
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c. Recent Entry and Exit 

276. The OVD market has undergone dramatic transformation since the last report, as all of 
the major providers have either entered the market in the last few years or dramatically retooled their 
approach to the online distribution of video content in that time. On the other hand, since the OVD 
marketplace is still evolving, it is not surprising that several entities have exited the marketplace recently 
as well. 


277. Entry \ While You lube has been a leading distributor of user-generated video content 
since it began in 2005, it has taken several steps in the last few years to evolve into an entity that offers 
both professional and non-professional content. YouTube implemented its “Content ID” an advanced 
set of copyright policies and content management tools - in 2009, addressing in large part issues of 
copyright infringement that previously arose from user-uploads of third-party content and allowing media 
companies to monetize and manage user-uploaded videos. 8 b YouTube also has entered into partnerships 
with numerous content providers to create ad-supported channels of short- and long-form 

programming. s7v and developed mechanisms to allow its partners to sell advertisements on YouTube 
more directly. 880 

278. Sony’s Crackle service is another example of recent entry and retooling by an OVD. In 
2006, Sony bought Grouper, a website that hosted user-generated videos. 8 * 1 Sony shut down Grouper and 
relaunched it as Crackle the next year. 8 *'' At that time. Crackle w as “something of a filmmaking 
incubator. 1 ' 883 User-uploaded videos were entered into contests and judged by editors. 884 Crackle's focus 
has since changed, however. Today. Crackle is an outlet for the distribution of professionally produced 


(Continued from previous page) - 

Nancy Gohring. FCC Looks Into Level 3. Comcast Content Dispute. PC WORLD, Nov. 30, 2010. 
http: uvvu.penorld.com businesNceiUcr/article 212078 fee looks into level 3 corneas! content dispute.hnnl 
(visited Feb. 17, 2012): Joe Mullin, i enzon Chooses Sides. While Level 3 Keeps Fighting W ith Comcast. 
PaidContent.org. Jan. 14. 2011. hup: paidcoiitcnt.ore jilicleMlO-vcrizon-diooscs-sidcs-vvhile-level-j-kccps- 
HUnitm-u ith-comcast (visited Feb. 29. 2012). 

* s .See YouTube. Content ID. http:. uvv.voutube.com• t contcntid (visited Feb. 16, 2012); Will Richmond. Win- Did 
Online Video Consumption Spike in 20093. Video Nu/e, Feb. 24. 2010. htiD:Svidepiiu/e.com/hloi>s/?2ui()-Q2- 
24 V\ liv-Did-Online-V ideo-C onsumption-Spike-in-20()9-/&i\l 2446 i visited Feb. 16, 2012). 

,s /v Ryan Nakashima. YouTube Launching 100 Yen- Channels , USA TODAY. Oct. 29. 2011. 

http:. \\wu.usatodav com tech newvMorv201 l-l()-29\outube-ori}jitKil-prour,immiini'50997002/1 (visited Feb. 16, 

2012): Laura Lee. W elcome to YouTube. Univision!. Youl ubc Biz Blog. Nov. 16. 2009, 

htip: \ tbi/bloiz.bloti^not.comTOOO 11. vvelconie-to-vouluhe-univision.lnml (visited Feb. 16. 2012): Diane Pucin, 

LST \ and YouTube. Together. L.A. TiMFS. July 13, 2009. 

Intp: latimcshlotLvlaiimcs.com-Snorts blog 2009 07/cspn-and-voutulv-toacthcr.lnml (visited fob. 16.2012). 

Phil Tarhi. Helping Partners Help Themselves. You Tube Biz Blog. July 27, 2009. 
http:.7\tbi/blogbloi:sppt.com : 2009 07'helpinn-panncrs-help-themsclves.htmI (visited Feb. 16.2012). 

s *‘ Greg Sandoval, Sony Gets Into Video Sharing with Grouper Ilug. CNET, Aug. 23, 2006. 
http: new s cnct.com Som -acts-into-v iJeo-sliarine-u ith-( i n niner-lnia/2100-1026 3-6108508. hi ml (visited Feb. 16. 
2012 ). 

See Nilav Patel. Sony Kills Grouper: Say Hello to Crackle. Engadgct. July 16, 2007. 
h ttp: . wvnu .cncziKteel.com 200707 10 srm\ -kills-ei(>uper-s;i\ -hcllo-to-cracklc/ (v isited Feb. 16. 2012). 

8>n See id. 

See id. 
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content, such as Sony’s television shows and movies, and generally does not accept user video 
submissions. 885 

279. As noted above, Hulu initiated service in 2007. Its entry into the subscription video 
service business was more recent however. Specifically, Hulu launched Hulu Plus in June 2010. altering 
its approach to delivery' of online video content to consumers. The service launched as a means for 
Hulu’s media owners to generate new sources of revenue from Hulu without undercutting the cable 
contracts that have traditionally supported content creation. 886 

280. Providers of niche content have entered the marketplace as well. For example, Mubi. a 
subscription OVD founded in 2007 and devoted to international, independent, and classic films, now has 
1.2 million members worldwide. 887 Similarly. Fandor, which focuses on independent films, launched on 
March 8. 2011, charging $ 10 per month for access to its large library of films. 888 Fandor claims that it 
intends to make the service accessible via multiple devices, such as smartphones, tablets, and 
televisions. 889 

281. Other competitors are entering the OVD industry as well. In February 2012, tor example, 
Verizon announced a joint venture with Redbox operator Coinstar to launch an online streaming video 
service in the second half of 2012. 890 Verizon operates an MVPD service (FiOS TV). 801 RedBox is a 
video rental kiosk company. 892 According to reports, the joint venture’s service, called “Project 
Zoetrope," will allow users to subscribe to. download and stream movies and television shows across 
various devices, including televisions, web browsers, tablets, smartphones, Roku, Xbox and Google 
TV. 893 


282. In addition, the continued development of online video distribution is encouraging some 
established content owners to enter the video content market for the first time. For example, news entities 


Crackle. Crackle FAQ: The Leftovers, hup: w w w.crackle.com.outreach TaiUleftovers (visited Feb. 14. 2012). 

Dawn C. Chmielewski, Hulu Launches a Preview of its Subscription Service. I.A. TIMES, June 29. 2010, 
http:/ latimcsbloiis.laiiincs.coiTiciitcrtainmcntncwsbu/zCOKVOb/hulu-announces-thc-launch-of-iis-paid- 
suhscripiion-servicc.html (visited Feb. 16, 2012). 

* h7 Muhi. http: tmibi.com (visited Feb. 16. 2012): Mubi. Mubi Press , http: 'mubi com about press (visited Feb. 16. 
2012): Paul Bond & I im Appdo. How the Assault on Setfhx Will Shake Out. fHF Hollywood Reportpr. Mar. 17. 
2011. http: . vvww holh vvoodreporter.com news.how-assauk-nctlli\-will-shake-16X562 (visited Feb. 16, 2012). 

Fandor. http: w u w. fandor.com/ (visited Feb. 16. 2012): Fandor. About, http/ ww w. tandor.com com nan v about 
(visited Feb. 16. 2012) ("About I'nndoCf; Mark IJachman. Fandor Launches As "Senlixfor Indie Films . PC 
Magazine. Mar. 9, 2011. http: www .ixinau.com articlc2 0.2817.23S1725.00.asp (visited Feb. 16. 2012). 

fifi9 About fandor. 

*°° David Goldman. Vernon and Redbox Team I p to Battle Seiji ix. CNN Money, Feb. 6. 2012. 

hup: A •’money.cnn.com 2012/02 06 technology \ eri/.on redbox index.him <visited Feb. 28, 2012) (“Veri/on and 

Redbox Team I p"): Verizon. Verizon and Coinstar 's Redbox Form Joint Venture to Create Sew Consumer Choice 

for Video Entertainment (news release). Feb. 6. 2012, http: newscenter veri/on.com ■■•pres*- 

releases veri/ou 2012 vcri/on-and~coinstjrs-rcdbo\.html (visited Feb. 28. 2012). Verizon and Redbox hold, 

respectively, 65 and 35 percent ownership shares of the joint venture. Id 

8<>l See supra , ^ 32. 

^ See infra. r 288. 

*° l Todd Hasolton. Verizon and ReJbax May be Plotting Movie Streaming Partnership ior Early 2012. BGR.com, 
Dec. 9, 2011. http: www ber.com 201 1 12 ()0 'Vcri/.on-and-rgdbo\-plotlin»->trcaminu-pjrlncrshiD-carlv-2()12- 
launch-expectcd/ (visited Feb. 28. 2012): Verizon and Redbox Team Up. 
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and organizations like Politico, The Wall Street Journal. The Washington Post , The Los Angeles Times. 
The Huffington Post , and Reuters have either entered the OVD marketplace recently or intend to do so in 
the near future. 894 For example. Politico recently added to its newsroom “a stage set with lights, 
microphones, an anchor desk and five high-definition cameras so that reporters and editors can produce 
hours of live programming for Internet viewers/' 80 ' The Sew York Times produces a daily taped news 
show for Internet distribution, TimesCast. and in early 2012 added a morning business newscast. 8 * 16 The 
Wall Street Journal produces five hours of live Internet video content per day, and news organizations 
like The Washington Post. The Los Angeles Times , and The Huffington Post are preparing to provide 
Internet video content in the near future. 807 News organizations continue to struggle to adopt new digital 
business models, and the potential to generate significant advertising revenue is encouraging them to 
develop and expand online video offerings. S ° K 

283. Exit. Because the OVD marketplace is still developing, it is likely that several entities 
will exit the marketplace in the upcoming years. MeeVee is one example of a company that entered the 
OVD marketplace, found it difficult to compete, and, ultimately ceased service. When MeeVee launched 
in 2005, it claimed to be ki the tlrst online destination to bring together traditional television listings and 
online video from hundreds of sources.’’ 8V ° MeeVee functioned like a highly interactive program guide. 

A user could enter information concerning the cable and other video services to which he or she 
subscribed, and MeeVee would sort the users various viewing options. 000 MeeVee also provided users 
with personalized viewing recommendations based on their selected shows and allowed users to create 
channels based on their own interests. 001 Through deals with content companies. MeeVee allowed users 
to watch previews and clips from shows. 90 ' The serv ice attracted a large amount of venture capital. 90 '* As 
of July 2007, MeeVee’s website attracted 3.4 million unique visitors per month, although it had begun 
losing customers by that time. 004 By the end of Summer 2007, MeeVee’s traffic had experienced a steep 


8 ° 4 Brian Stclter. Print Sews Media Go Live With Video Programming. N.Y. Times. February 5. 2012. 

hllp: 7wvv w.nvtiincs.com 2012.'02/06'hu.sincss/-'media-'•'ncws-organi/ntions-plunee-into-vJdeo-prodiiciion.hlml? r- 1 

(visited Feb. 14. 2012) ("Print Media Cio Live'*). 

See id. 

s< *'See id: New York l imes, TimesCast, 

http: \ideo.nvtinies.com video plavlist-timeseast 1217467375115--mdcx.html (visited Mar. 5. 2012). 

See Wall Street Journal. Video Center, http: online vvsi.com/video-center (visited Mar. 5. 2012): Print Media Go 
Live. 

t- • j 

See id. 

800 Clayton Moulynox. Meevee Internet TV Guide: Striving to Connect Broadcast & Weh TV, Web TV Wire. July 
31, 2007. hi tp: 7vv vv w.wehK w irc.com. nice\ ee~u?-beei)nie~tv-u.uide-loi-the-Internet/ (visited Feb. 16. 2012). 

'*" 1 Matt Marshall. Meelee Wants to he Your TV Guide: Raises SH Million More. SiliconBeat. Aug. 14, 2006. 
http: wuvv.siliconhcat.eom entries 2006 08/14 mee\ee wains to be vour tv intide raises 8 million morc.html 
(visited Feb. 16. 2012) r MeeVee 8 Million"). 

901 Whitney Reynolds. 200 7 Top 100 Cndiscovered Weh Sites. Xumber 22. PC MaC.AZINF, 
http:-Vw-vvw.pcmae.eom'slidesliow vlower.•0.3253.1 <, n253D213934°/u2526a , ?b253D213V 19 tf -ci2526po%253D22,OO.jsp 
?P- n (visited Feb. 16. 2012). 

Mark Hopkins. Meelee Lavs Of) 3 4 of Staff: CEO and CTO Step Down , Mashabie. Feb. 29, 2008. 
http: inashablc.eom.2008 02 29meevee-la\otT (visited Feb. 16. 2012) ("MceVce Layoff*). 

hi: MeeVce 8 Million. 

/</ : MeeVee Layoff; Li/ Cannes. Meel ee in Tatters . Drops Staff and i'EO. New l ee Vee. Mar. 3. 2008. 
http:, unzaom.com video mcevce-in-tatters-drops-staff-and-eeo (visited Feb. 16. 2012) rMecVec in Tatters’*). 
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decline, and those numbers remained low In February 20(38, the company's CEO and CTO resigned, 
and a large portion of MeeVee's staff w as laid off.’ 00 MeeVee was purchased by Live Universe in May 
2008 *° 7 but ultimately ceased operations in December 2011.' 08 

284. Sezmi - which provided a hybrid of over-the-air, cable, and online video services 000 - 
also exited the market recently. The service used a consumer-purchased set-top box with an Internet 
connection and DVR functionality' and a modular DTV antenna to provide access to broadcast stations, 
cable networks, and Internet content. 010 Sezmi's antenna picked up local digital television broadcast 
stations off the air. and the service used digital television spectrum leased from local broadcasters, as well 
as the Internet, to transmit cable networks to subscribers. 011 Sezmi’s broadband connection also allowed 
the service to provide on-demand services (e g., rentals and sales from an extensive library of movies and 
television shows), as well as access to archived video and Internet content from providers like YouTube 
and Comedy Central. 012 Sezmi offered very effective content selection. Its set-top box learned 
customers' content preferences and downloaded programming automatically. 011 The service provided 
individualized recommendations, 014 and customers could set up different accounts for different 
individuals, so that one member of the household did not have to w ade through content chosen for 
someone else 0,5 Sezmi never really caught on, however, for many reasons, including a lack of 
compelling content compared to its rivals 011 ’ For example, Sezmi offered limited sports content (ESPN 


* lS See MeeVee l.ayoff 

gt)c See MeeVee in I atters: MeeVee Layoff. 

00 Michael Arrington. MeeVee hinds A Home. Acquired tty Live Universe, lech Crunch. May 7. 2008. 
http: tcchcriinch.com 2(H)8 05 07 mee\ee-acquircd-hv-live-iinivcr.NC. <visited Feb. 16, 2012). 

008 Wendy Boswell. Use MeeVee to Find Local TV Listings. About.com. 
hUni/Avebsenrch.about.com od dailvwehsearchtips/qt dmu812.htm (visited Feb. 16, 2012). 

M See Eric R. Taub. Sezmi Looks to Bring Broadcast TV to Broadband, N.Y. TlMhS. June 24, 2000 
hllDi/Zeadtietw ise-hiocs.nv timcs.com. 2QQ9 06 24 w ilt-sc/mi-sav-it-to-vou (v isited Mar. 5. 2012) ("Se/mi 
Broadband"): Jon Hcaly. How Sezmi Stacks Up. L.A. TlMLS. May 28. 2010 

htlp: latimesbloes.latinies.com technology 2010 05 how-sc/nii-stacks-upluml (visited Mar. 5. 2012) ("How Sezmi 
Stacks l ip"). 

010 See id.: Harry McCracken, Is Sezmi a Cable TV Killer?. Technologizer. Nov. 16. 2009. 
httn:•■■■•tcchnulocizer.com 2009 1116 se/mi (visited Mar. 5. 2012) ("Se/mi Cable Killer"). 

011 See id.: Sezmi Broadband. 

0,2 .See Se/mi Cable Killer: Mark I lachman. Sew Sezmi Set-top Blows the TV. PC' \lAiiA/i\r:. May 1. 2008. 
lituv./Avw w.pcmau.com articIc2 0.2817.2289053,00.asp (visited Mar. 5. 2012) ("Sezmi Blows Away"). 

01 ’ See Sezmi Broadband. 

014 See Se/mi Blows Away. 

,|A .See Sezmi Broadband. 

qu> See Richard Lawler. Sezmi s Cable Satellite Alternative TV Service to Shut Lkmn Monday. Won '/ Be Missed. 
Kngadget, Sept. 24. 2011, hup: www.cneadcct.com. 201 1 09 24 .se/mis-cablc-siitellite-aUcriialive-Lv-service-to- 
shut-down-mo (visited Mar. 5. 2012) ("Sezmi to Shut Down'): Ryan Lawler. Sezmi So vs Goodbye. Here's Why.. 
Ciigaom. Sept. 26. 2011. http:Acieaom.com viJco sezmi-savN-eoodhve-hercs-whv (visited Mar. 5. 2012) ("Sezmi 
Says Goodbye"). 
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and regional sports networks were unavailable), 717 and did not provide access to OVD content from Hulu 
or Netflix/ 1 * Ultimately, Sezmi abandoned its consumer OVD service in September 201 I/ 1 '' 

3. OVD Conduct 

285. In addition to industry' structure, a second key element of our analysis of OVD 
competition is an examination of the conduct of industry participants - in particular, the business models 
and competitive strategies of these entities. In this section of the Report, we discuss OVD competition in 
terms of both price and non-price rivalry. 

286. As the delivery' of online video is in its infancy, no single business strategy has emerged 
as the industry standard. As several commcnters recognize, technology, delivery mechanisms, content 
acquisition, licensing strategies, and consumer demand patterns all remain in flux. “° 

287. An OVD’s business model must account for the existence of broadcasters and MVPDs. 
MVPDs in particular have taken steps in recent years to expand the libraries of on-demand content they 
can provide to their customers. 921 This strategy puts pressure on OVDs to continue to expand their 
content libraries and/or to offer unique content. Moreover, so-called TV Everywhere services allow 
MVPDs to compete with unaffiliated OVDs by providing free on-demand Internet video to authenticated 
MV PD customers. 9 " 

288. An OVD also must contend with competition from DVDs, such as the DVD rental side of 
Nctflix’s business/ 21 Redbox, which allows customers to rent DVDs and Blu-ray discs from more than 
28,000 kiosks nationwide/ 24 and Blockbuster, which provides DVD rentals by mail. 025 In addition, while 


;l See Sezmi to Shut Down: Sezmi Cable killer: How Sezmi Stacks Up. 

0,3 See id. 

919 See Sezmi Says Goodbye: Sezmi to Shut Down. 

,,2 ‘ ? See, e g.. Google 6 8 11 Comments at 4: NAB 6/8/11 Comments at 31 (noting variety of programming, revenue 
models, and distribution options in the OVD marketplace). 

See, e g.. 1 leather Wilner, The Best Hers Better, and a Whole Lot Bigger: LiOS 71 TOD Library Reaches 24.000. 
Verizon at Home. Apr. 25. 2011. hnn: 'foruins.verizon.eom t5/Vcrizon-at-Homc The-Best-Gets-Bencr-and-a- 
Whole-l ot-Biei>er-l iOS-TV-VOD-Labrarv. ba-p 305255 (visited Feb. 16, 2012) (noting that Verizon FiOS otters 
more than 24.000 monthly VOD titles (movies and television shows), including 3.800 III) VOD titles per month): 
Todd Spangler. Comcast: TOD Movie I iens In Our Markets Well Ahead Of Setflix 's, Mut I ICHANNfcL NhWS. Apr. 
14, 201 I. http: w\vv\.multichannel.com article 466818- 

Comc.tst V OD Movie Views In Our Markets Well Ahead Of Netflix s.php (visited Feb. 16. 2012) (noting 
Comcast's statements that the company oilers more than 11.000 VOD movies in main markets and an average of 
more than 350 million VOD views per month overall, of which tens of millions are movies). 

See supra. 21. 96: Netflix 6 8/11 Comments at 6 (“By bundling traditional MVPD services with Internet 
delivery of content, vertically integrated MVPDs leverage their dominant market position at the expense of 
competitive online offerings."). 

Netflix, Xetjlix Plans, http;' w ww.netfli\-Jvd.convnctflix-plans.html (visited Feb. 16. 2012). 

Redbox, Redhax Info, hltp: www.redbox.com/facts (visited Feb. 16, 2012). 

Blockbuster. Blockbuster Total Access, https: v\ww hiockbuster.com/Mmnip nv plan (visited Mar. 5, 2012). In 
addition to DVD rentals, the company's “Blockbuster Fetal Access" service includes video games by mail, the 
ability lo exchange discs in Blockbuster stores, and streaming of video content to the TV and PC. See id.: Wade 
Holden. D/SIf‘s Timing Perfect for Blockbuster Streaming Reveal. SNL Kagan. Sept. 29, 2011. 
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DVD sales have been declining in recent years, in part due to competition from OVDs. 026 DVDs still 
constitute a competitor to the online delivery of video content. DVDs often offer extras that appeal to 
consumers, such a director’s cuts, deleted scenes, commentary, and additional content. 927 which often are 
not available via OVDs.° 2K 

289. In addition, an OVD’s business model needs to account for competition from other 
OVDs, bearing in mind that, while most consumers subscribe to only one MVPD, it is easy for consumers 
to access video content via multiple OVDs. 

a. Price Rivalry 

290. Unlike the broadcasting or MVPD industries, the OVD industry docs not have a single 
revenue model. Depending on the OVD, consumers can gain access to programming in several ways, 
including: (1) for free, usually w ith advertising; (2) through a subscription service, with or without 
advertising; (3) on a per program basis for a fee; or (4) via “electronic sell-through’* ( l 'ES P), where a 
consumer pays a one-time fee to download a television show, movie, or other media to be stored locally 
on a hard drive. 920 Any OVD may implement any one or a combination of these business models. 

291. Some OVDs provide video content for free. As a general rule, free OVD content is 
usually supported by advertisements delivered to viewers. Network portals, for example, generally 
provide their streams to users free of charge. 9 0 Yahoo Screen and Sony’s Crackle serv ice provide free 
content, and most of the content available on YouTube is free as well. 91 ' 

292. Other OVDs use subscription-based models. For example, while Hulu*s basic service is 
free. Hulu Plus charges subscribers $7.99 a month for access to premium content. HD video (when 
available), and the ability to watch video on non-PC devices such as smartphones, tablets, gaming 
consoles, smart televisions, or Blu-ray players, or through set-top boxes. 972 Content delivered to Hulu 
Plus subscribers also contains advertisements. 9,1 For a flat monthly fee (as of February 7 2012, $7.99), 

a: ° See, e g.. David Lieberman. DTD Disaster? Stutfy Says Sales Plummeted In 2010, Contrary To Industry■ Report, 
Deadline. May 12. 2011. http: w w vv deadline.com 2011 05 dvd-disasier->tudv-sa\s-sales-piummcted-in-2010- 
conlrary-to-imlijstrv-repprt (visited Feb. 16. 2012): Shane Smith. Dreamw orks faec on DTD Sales Decline: Greed 
Killed the Goose, " Inside Redbox. May 12, 2010. http: uuu.insiJereJbox. com dreanmork>-exec-on-dv J-sales- 
Jeclinc-grccd-killed-the-goosc/ (visited Feb. 16. 2012). 

See. eg, DVD Special Features & Extras, http:"'dv dspedalfcjturcs.net/ (Internet website providing “An Online 
Database of DVD Extras and Bonus Features’" including director's cuts, behind the scenes footage, deleted scenes, 
bloopers, and other content). 

< * 21 * .Stv. eg., 1 iz Cannes. DID fatras Are the future of the Internet . (lignum, Aug. 5. 2008. 
http: gieaom com \ideo/d\d-e\tras-are-thc-future-of-the-internet. ; (visited Mar. 6, 2012). 

' 29 Home Media Magazine, Digital Glossary, http: vvuu homcmcdiamaaazinc.com clcctronic-dchvcrvdiiitial- 
clossarv (visited Feb. 27. 2012) (“Digital Glossary "). When discussing l\ST, this particular report focuses on 
situations where video content **is made available to consumers on a down!oad-to-own basis, as opposed to .. . 
where content is rented for a specific period of time.** Anytime On Demand. Media Centre: Glossary of Terms. 
http: "w ww .anvtitncondcmand.com-glossary of tcrms.htm 1-electrunic (visited Feb. 27. 2012). 

<M0 See. e g.. ABC Network Porta!. NBC Network Portal. CBS Network Portal, and FOX Network Portal. 

931 See. e g , Yahoo. Yahoo Screen, http:/•"serecn.valioo.com (visited Mar. 22. 2012); YouTube. 
http:/w w vv vouiube.com . See also supra. % 248. 

90 See Introducing Hulu Plus: Hulu. Hulu Plus Devices, hup:. \vw w .hulu.corn-plus Jcv ices (visited Feb. 29. 2012) 
(“Hulu Plus Devices"): llulu, Hulu Plus, http://wvvvv.hulu.corn plus- ( visited Feb. 29. 2012). 

”*’ llulu. Help: Why Are There Ads In Hulu Plus?, http: nw w .hulu.com/support'article .■20356372 (visited Feb. 24, 
2012) (“Ads In Hulu Plus"). 
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Netflix’s subscription streaming video service allows a subscriber to access an unlimited amount of online 
content, commercial free. 4 " 4 Sometimes OVD subscriptions are part of a larger subscription product. 

One example is, Amazon Prime, a serv ice from Amazon.com that, for payment of an annual fee. gives 
subscribers free two-day shipping on many items sold on its website, free book borrowing for Amazon 
Kindle, and unlimited, commercial-free, instant streaming of thousands of movies and television 
shows/ 35 


293. As noted above, the four major U.S. professional sports leagues offer subscription-based 
online video services as well. These services provide live games online, each with its own variations or 
tiers depending on factors such as in-market availability; home equipment: and/or MVPD subscription. 

294. Some OVDs offer “rental” content on a pay-per-program basis. For example, under 
YouTube's movie rental service, a user that purchases a "24 hour pass” for a movie may begin streaming 
that movie any time w ithin the next 30 days, with all viewing completed within 24 hours of initiating 
playback/’ 17 Other OVDs, such as Facebook, Vudu, and Amazon have similar services, allowing users to 
view a movie or program during a fixed period of time for a one-time fee. 91 * 

295. The EST model is also prevalent. A consumer who purchases video content via EST can 
watch that content as many times as he or she desires (although certain files might become unusable over 
time or may not be viewable using competing platforms)/ 19 One well-known EST OVD is Apple, which 
provides downloadable media files, including movies and television shows, via iTunes. 940 Once a file is 

See Netflix Signup: Don Reisinger. Netflix Sot into Ads. (/NET. Feb. 11. 2011, imp :' ncws.cnci.com 8301 - 
13506 3-20031514-17. hi ml (visited Feb. 24. 2012). 

See Amazon Prime. 

° See. e g.. Mark Newman. Must-have MLB. IT features Sen Loner Brices, mlb.com. May 2, 2011. 
hup: nilh.mlh.com ness s article.isp?s md 201 10430&content id 18432308&vkcs nesss mlh&c id mlh (visited 
Feb. 24. 2012): DIRECTV. STL Sunday Ticket . http: Wu w.directs com/DTVAPP content• ; .sports/nfl online mobile 
(visited Feb. 24. 2012) ("NFC Mobile): Phillip Rosenberg. Kickoff the STL Season on PSA With the ML SLMXtY 
TICKET App, Available Today on Playstation Network. . Play Station.Blog. Sept. 6. 2011, 

lutp; ' blot*.us.plavstation.com/2011 00 06 kickolT-the-ntl-scason-on-ns3-\vith-the-nn-stnulav-licket-ano-available- 
today-on-plavstation-network (visited Feb. 24. 2012): NBA.com. NBA League Pass . 

hltp:' ss ww.nha.com leamicpass index.html (visited Feb. 24, 2012): NBA.com, NBA League Pass Broadband , 
hups: account.nba.com Icauucpuss broadband (visited Feb. 24. 2012): NBA.com, NBA League Pass Mobile. 
http: u v\ vv.nba.cpm/lcaeucpiLss/inobilc. (visited Feb. 24, 2012): NFtL.com. NHL GameCenter Live, 
lntps.v/ganieccnter.nhl.com/nhkc-''secure ticlsiunun (visited Feb. 24. 2012). 

M YouTube World. YouTube Movie Rental Service Streams 3000 More Movies. 

Imp:' \ oulubekinelO.bloe.Npm.com 201 l/()5Aoijtube-mo\ie-rental-service->lreams.himl (visited Feb. 24. 2012): 

Barb tion/ale/. YouTube Movie Rental Service ~ Review. Aboul.com. http:, homctheater.ahout.com <uTNctwork- 
Vlcdia-Plaxer-Review sTr Youtuhc-Mos ic-Rental-Sers icc-Rcs icss .htrn (visited Feb. 24. 2012). 

" s Sec. e g . Ben Fritz and Jessica Guynn. Facebook to Offer Movie Rentals. L.A. TIMES, Mar. 0. 2011, 

http: articlcs.latinies com 2011 mar 09 business/la-n-facchook-movics-20110309 (Facebook movie rental allows a 

user to watch a movie within a 48 hour period for $3.00) (\ isited Feb. 24. 2012): Vudu, Terms of Service. 

http: u w vv.v udu.com/tcmisolservice.hlml (when content is rented from Vudu. a user "will typically have 30 days to 

initiate v iew ing. Once initiated, view ing must ty pically be completed w ithin 24 hours or before the end of the 30th 

das from date of initiation, whichever *>ccurs sooner/ ) (visited Feb. 24. 2012); Amazon.com, Amazon Instant Video . 

http, sssvw .jmiizon.com cp video /on tv stall re f=s\ mos aiv 1 ("Rentals start at $2.00. If you rent, you'll have 30 

days from when sou rent to start watching, and once sou se downloaded or start watching, most movies have a 24- 

hour window to finish watching/*) (visited Feb. 24, 2012). 

^ Digital Glossary 

° 40 What's On iTunes. 
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downloaded, users can watch it as many times as they want on their computers, televisions, iPods, 
iPhones, and/or iPads. ’ 41 Sales, as opposed to rentals, of movies by Vudu and Amazon follow an EST 
model as well/ 4 '’ 

b. Non-Price Rivalry’ 

296. OVDs compete with, and differentiate themselves from, one another based on several 
non-price factors. Key points of non-price rivalry include the content of an entity ’s program library ; 
advertising: and multi-device accessibility. 

297. Content Library. The breadth and timeliness of an OVD's video content library helps 
establish its identity and business strategy, increasingly, OVD consumers expect access to a wide variety 
of content, including new ly released movies and recently aired television shows. As discussed below, 
many of the major players in the OVD marketplace have worked to expand and improve their content 
libraries, but face challenges in doing so. 

298. The degree to which broadcast and cable networks make their programming available 
online via their portals varies tremendously. Some networks have been aggressive in making their 
content libraries fully available, particularly through their applications. For example, through HBO Go, 
HBO subscribers can obtain unlimited access to every episode of every season of HBO original 
programming without additional cost. 043 

299. The bigger OVD play ers tend to provide large libraries of content to users. For example, 
NBC, ABC, and FOX all provide content to Hulu, including current and past episodes of television 
programs. 044 Hulu Plus subscribers have access to all current-season episodes of many hit shows, plus 
classic shows, including many full-series runs. 44 " This content is provided in HD. where available. 040 In 
late 2011, Hulu acquired licensing rights to make 11 sitcoms from Carsey Werner TV Distribution 
available to Hulu Plus subscribers, and entered into a five-year licensing agreement to stream in-season 
episodes of The CW r network television shows to it subscribers. 047 The parent companies that have 
invested in Hulu have made full-length movies - often library content several y ears or decades old - 


Vudu.com. Knowledgebase Home > Hilling. 

http://5upports.vudu.com questions. 93 1 low+mudv"docs+VTIM ! +cost%31 : +- (visited Feb. 27. 2012): Amazon.com. 
Instant Video Terms of i se , http:, uuvv.ama/on.com en help customer display .htmr. J nodeld-2tK)02(>970 (visited 
Feb. 27. 2012). 

HBO Go. What is 11BO Go 2, http: u w w.hhoizo.com 'P whativ (visited Mar. 12. 2012). 

Hulu. Frequently Asked Questions, http: uww hulu com aboutmedia faq (visited Feb. 27. 2012). CBS still has 
not provided any content for Hulu in the U.S. market. Id.: Nikki Finkc. SI RRRISF! Holdout CBS To Deliver 
Content To I tutu But Only For Japan Market. Deadline. Sept. 1, 2011. http: V ''www.deadlinc.com 2011 (Nsurpiiso- 
chs-to-dclivei-cpntent-to-hulu-lor-nipaMese-subscrihers/ (visited Feb. 27, 2012). 

t,4S Introducing Hulu Plus. 

; 16 Id. 

° 4 ' Haseeb Ali, Report: Hulu Secures Licensing Rights to 11 Sitcoms. SNL Kagan. Nov. 23. 2011; Tim Kenneally, 

CIV Strikes 5-Year Deal With Hulu for Xew Shows. Reuters, Oct. 28. 2011, 

http: www.rcuters.com•-article 2011 10 28 idL SI 903405-14120111028 (visited Feb. 28, 2012). 
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available on 1 lulu as well.* 4 * As of December 2011, 1 lulu’s website lists more than 300 content 
partners/ 4 * 

300. In addition, Hulu has announced plans to raise capital to expand into original programs 
that it would make available both to free users and paid subscribers/ 50 Hulu may spend as much as $500 
million on new television shows and films/ 51 Andy Forssell. chief content officer at Hulu. states that, 
i% [w]e considered giving earlier access to [Hulu] Plus users and other benefits, but right now the aim is to 
get... [shows and films] out to as many folks as possible.*’ 052 

301. Netflix has expanded its library of streaming content in recent years as well. Netflix first 
began to allow viewers to watch movies and television shows on their computers in 2007 on a ‘‘metered" 
basis of hours. In January 2008. Netflix offered unlimited PC streaming to consumers with unlimited 
subscriptions. 9 ^ When Netflix first introduced its Watch Instantly streaming video service, its catalog 
was comprised mostly of older movies/’ 4 On October I, 2008, Netflix announced a partnership deal with 
Starz to bring 2,500 new movies and television shows to Watch Instantly. 05 ’ Netflix made a more 
aggressive move to distribute newer movies when it agreed in August 2010 to pay an estimated $900 
million to cable channel Epix for the five-year streaming rights to films from Paramount Pictures, 
Lionsgate, and MelTO-Goldwyn-Mayer/’ 6 Now. Netflix has streaming deals with almost every major 
television content creator, including, but not limited to, NBC, ABC. CBS. FOX, The CW. and Time 
Warner/ 57 On the other hand, Starz recently ended its streaming relationship with Nettlix, causing the 


I lulu. Movies, .ill l niversal Pictures Titles . hup, w u w .hulu.com studio universal-picturcs-Norl name (listing of 
Universal Pictures movie titles) (visited Feb. 27. 2012): Hulu. Movies. AH Twentieth Century Fox Titles . 
http: \v\vvv hulu. eonv studio [wenticth-centurv-linVsorl name (listing of Twentieth Century Fox movie titles) 
(visited Feb. 27. 2012); Hulu. Movies. All Miramax Titles, http: w vvw.lndu.com studio.miraniax'.Nort-njrnc (listing 
of Miramax movie titles) (visited Feb. 27. 2012). 

949 Hulu. Content, http:' uww.hulu.com/partners (visited Feb. 27. 2012). 

Andy Fixmer. Hulu Flans to Raise Money to Fund Fj pans ion into Original Shows. Bl OOMHFRCi BLSINTSSWFFk. 
Jan. 18. 2012. http: uwv\ .husinesswcck.com---'news 2012-01 -18/hulu-plans-n>-raise-monev-to-fuiid-e\pansion-into- 
prieinul-shovvs.html (visited Feb. 28, 2012). 

Id 

u 

953 See Nettlix. Press, h 11 ps: s i g in i p. net 11 i x. c o m T re ss (visited Feb. 28. 2012): supra, f 252. 

054 See Saul Hansel!, iTunes Movie Rentals and SetJlLx Online: Different Markets , N.Y. TlMFS. Jim. 16. 2008, 
hup: bits bloits.nvtimes.com 2008 01 16. itunes-movic-remals-and-netnix-online-dilTerent-inarkets (visited Feb. 29. 
2012). At the beginning of 2008. Watch Instantly had only (>.000 titles. Id 

" i ' s Dawn Chmielewski, More Mainstream Movies for Setjllx Online . I..A. I imfs, Oct. I. 2008, 

http: latimcsblobs.laiime-s.com/entertainmentnewshu/z..2008-10 niore-inainstrcam.html (visited Feb. 29. 2012). 

Brian Stelter. Setjllx to Stream Films from Paramount. Lions Gate. MGM. N.Y. T1MLS. Aug. 10, 2010. 
http: mediadeeoder.blogs,in iimes.com 201008. 10 ncttli\-t«>->tream-l>lms-from-paramounl-lionNea(e-nmm (visited 
Feb. 29. 2012). 

See Paul Bond. What Hollywood fixers Privately Say About Setfli.x. I Hf llOl.l YVVOOD Rfportfr. Jan. 14. 201 I, 
Imp: an ww■hollvuoodieporter.com news holK wood-exocs-nrixalclv-nclHix-71**57 (visited Feb. 29, 2012); Paul 
Bond. At 7/7/. v Renews Deal With SBC Universal Jor Streaming IF Shows. Movies. Tub HOLLYWOOD Rfporilr. 

July 21. 2011. htlp: u u w holKwoodreporter.eotn news netIli\-rcncus-deiil-nhcuniversal->nvurnino-210792 
(visited Feb. 29. 2012) ("Netflix NBC Deal"): Todd Spangler. Disney ABC Friends Setflix Deal. Cuts One With 
Amazon. MiaTK’HANNF i, Ni.vvs, Oct. 31. 2011. hup:-7www.muliichannel.com/article/475953* 

Disney ABC’ Exte n ds Nettlix Deal C uts One With Amazon pitp (visited Feb. 29. 2012): Nettlix CW Deal 
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OVD to lose access to a major source of new movie streaming content.' 5 * Many other studios reportedly 
are reluctant to allow Netflix to stream new titles for fear that doing so would harm DVD sales and video- 
on-demand rental revenues. 050 

302. In some cases, Netflix is able to stream content to users soon after it initially airs. For 
example, Netflix’s deal with NBC allows it to stream episodes of many shows one day after they are 
initially broadcast/* 0 In other cases, users must wait before certain content is available for streaming via 
Netflix. Under Netflix’s agreement w ith Disncy/ABC, for example, episodes from the current season’s 
series will not be made available to the OVD until 30 days after the last episode of each season airs.'*' 1 

303. Netflix provides an illustrative example of how OVDs acquire and distribute studios' 
content. Netflix has provided an outlet for studios to recoup their costs for network programming. For 
example, in 2011 Netflix purchased streaming rights from Warner Brothers for FX*s Sip'Tuck (after 
Warner Brothers failed to sell ofT-network syndication rights) and from Lionsgate for AMC's Mad 

Men. *' The latter was unusual because Mad Men has not aired in syndication, as have most other 
programs included in subscription video-on-demand F'SVOD"). 064 As of 2011,60 percent of Netflix 
streams were television episodes 005 Netflix has been increasing the number of television series it offers 
(from 477 to 1,080 between January 2011 and September 2011) faster than the number of movies it off ers 
(from 8,950 to 9,342 during the same period). 00 " Moreover, as discussed above, Netflix has also 
commissioned several original television series. 067 Netflix develops programming based on analysis of its 
database of its customers* viewing patterns and quality ratings. Its intent is to attract a smaller but more 
dedicated cadre of viewers than network programming. Netflix offers television consumers the ability’ to 
view sequentially episodes of television series that they may have missed. Thus. Nettlix may create 
demand for in-season view ing of netw ork series. Netflix’s impact on movie audiences may be different, 
leading studios to limit delivery of streaming content.** 


Ben Fritz. Joe Flint & Dawn C. Chmielcwski. Starz to End Streaming Deal with Xetflix. L.A. TiMKS. Sept. 2. 
2011. httn/ articles.latinies.com/2011 sen 02 business. la-ll-et-netlli\-star/-20110902 (visited Feb. 29. 2012). 

050 Netflix CW Deal. 

'*° Netflix NBC Deal. 

Netflix Inc.. A ef/hx and Disnev-ABC Television Group Announce Extension of Existing Licensing Agreement fa 
Stream TV Shows (press release), Oct. 31. 2011. 

Andrew Wallenstein. Digital Dollars Amp Syndic Biz. Varifty. July 21. 2011. 
http wvwv.varietv.com/jrticle V’Rt 118040DM (visited Feb. 29, 2012). 

Deana Myers. Digital Rights in Oif-Setwork Syndication Deals. SNL Kagan. Apr. 20. 201 1. 

Uo4 Andrew Wallenstein. ABC-WBTl Deal Rewrites Syndic. Digital Rights , Variety. Nov. 14. 2011. 

http: /vvww .variety com article VR f 118046062C ached (visited Feb. 29. 2012). Subscription OVDs, such as Nettlix 

and Ania/on Prime, are considered subscription video-on-demand services. 

065 Ben Fritz & Joe Flint. Setflix Less About Flicks. More About TV. L. A. I rvirs, Feb. 4, 2012. 
htip./articles.latimes.comTOn feb04 business la-ri-ct-ncttli\-20120205 (visited Feb. 29. 2012): Perkin di Grazia. 
Setflix's Future is In TV. SNL Kagan. Oct. 24. 2011. 

^ Id. 

*'■ See supra. • 262. 

■** Netflix 2010 Form 10-K at 6-7. 
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304. YouTube provides a significant amount of streaming television content. Each of the four 
major broadcast networks has a YouTube channel, 0 " 0 as do a host of basic 70 and premiunr 71 cable 
networks. These channels focus on short clips, however, rather than full episodes. YouTube's ability to 
acquire distribution rights to long-form broadcast television content is limited by the relationships News 
Corp., NBC Universal, and Disney have with Hulu. ’ 2 YouTube also partners with a wide variety of 
third-party content creators to provide numerous free channels to users. 97 ' In October 2011. You l ube 
announced plans to launch more than 100 new video channels featuring ad-supported free original content 
provided by third-party partners such as The Wall Street Journal. Jay-Z, Madonna, Ashton Kutcher, and 
Shaquille O'Neal. 074 The YouTube channels will feature videos in 20 different categories like sports, 
comedy, and news. 975 

305. In addition, YouTube allows users to rent (i.e., stream on a pay-per-movie basis) films 
from the Sundance Film Festival and thousands of full-length feature films from major Hollywood 
studios. 0 6 In November 2011, it announced that hundreds of Walt Disney movies would be coming to 


' v,< ‘ YouTube. SBC Sctwork. http: 7wuu a ouhihc.com user NBC (visited Feb. 29. 2012); YouTube. ABC Television. 
http: 7w w w a ounihe.cortv usei 'ahcnctwork?blenJ 2&oh 4 (visited Feb. 29, 2012); You l ube, ('BS. 
littp: . vv\vw.youtube.coni user cbs?blcnd^ l&ob—I (visited Feb. 29, 2012); YouTube. FOX. 
http:, w wwa outubc.com user/FoxBroadcasling (visited Feb. 29. 2012). 

970 See. e.g. You l ube. Trul l http. Vvi u w. vxHjtuhc.coniujser/lruT Vnetwork (visited Feb. 29. 2012): YouTube. 
E.SPS. Intpy vvuu,\outuhc.com user cspn .'blend -1 &ob-4 (visited Feb. 29. 2012): YouTube. Discovery* Channel. 
hup: wuwAoutube.com user discoverynelworks^blend^l&ob^-T (visited Feb. 29, 2012); YouTube, Uefehme 
Television, http:. ; \vw w.voutubc com user 1 iletiinc?blend -1 oh-4 (visited Feb. 29. 2012); YouTube. History /. 
lntp: Vvvwvvvoutube.com usei tnstorvcli;iunel7blend^ l&ob-4 (visited I'eb. 29, 2012): You lube, 7/X’, 
blip. . vvAvuAQUtiibe.corn/'uscr tlc^blend l&t»b 4 (visited Feb. 29, 2012). 

0,1 See. e.g.. YouTube. 11BO's Channel, http: www.voutulv com uscr/HBO.Ocuturc-vvatch (visited Feb. 29. 2012); 
YouTube. Showtime. httn:- , /\v\vu'.voiitube.coin- ; iiser'sho\v time?hleiul-l&ob=4 (visited Feb. 29. 2012): YouTube. 
Cinemax s Channel, intp: • vvww Aoumbe.coni user cinema.\?hlcnd l&oh 4 (visited Feb. 29. 2012). 

° ~ See. e.g.. Peter Kafka. I lulu Buyers Would Get Exclusive Content. With Strings Attached. All Things D. June 27. 
2011. hup: alllhincsd.com-201 10o27/lnilu-bu\ers-uouM-ecu-LX\clusive-cuntem-vvith-strint:s-altached. (discussing 
Hulu’s content relationships with Disney and News Corp) (visited Feb. 29. 2012). 

° l See YouTube. Add Channels, http: /www Aoutubc.com /mcmhcrs?l~a&pH&s~ms&<» 0 (browsable menu of 
You l ube channels) (visited Feb. 29. 2012). 

4 4 Sec Krik Gruenwedel, YouTube Bows Original Content Channels: Google IT Gets Reboot , lloMF Mtdia 
MaGazinl. Oct. 29. 20| 1. ht t p:/-'~ww vv.homcmediamagazinc.com streammgou T ubc-b<ms-orii»inal-content- 
clianncls-eootzle-lv-ects-rebooi-255o3 (visited Feb. 24, 2012); Michael Grotticelli. YouTube to Launch 100 Online 
( hanncls. BROADCAST FNGfNhtRING, Nov. 3. 201 1. 

hnp: ; broadcastenuiiieerin^ conv nevvvvoutube launch lot) channels 11 m 3 112 (visited Feb. 28, 2012); YouTube to 
Launch l tilt Channels: Madonna. Ashton Kutcher. day-/ to Produce Shows , I NT t.R NATION A I Bl'SINF.SS 4 IMPS. Oct. 
29, 2011. http:/, w ww .ibtimes.co.uk articles 239892 201 I 1029 a ouluhe-laiinch-loO-channels-tnadonna-asiuon- 
kutchcr.htm (visited Feb. 28. 2012). 

° 7S .See id 

y 6 Athima Chansanchai. Sow at YouTube: 3.000 Mure Movie Rentals, msnbc.com. May 11, 2011. 
http: 'tcclmoloiz.msnbc.msn.comnews. 2011 05 10 6017922-n<>w-at-\oululx:-3()00-more-movic-remals (visited 
Feb. 29, 2012) ("Now at YouTube '); YouTube. Broadcasting Ourselves, the Official YouTube Blog, Get More Into 
Movies on YouTube , May 9, 2011. http:. \ uulubc-glohal.hlo<i>pot.com 2011 05 tict-more-into-mox ies-on- 
voutube.html (visited Feb. 29, 2012). 
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YouTube. 07 In many cases, YouTube's movies are available for streaming simultaneously with DVD 
release. 77 * 

306. Amazon has 13,000 titles available on Amazon Prime, 970 and over 100,000 movies and 
television shows available overall. 9 * 0 The company has been entering into deals recently to grow its 
television catalog in particular. In July 2011, Amazon acquired the rights to stream thousands of CBS 
shows online, in a deal estimated to be worth more than SI00 million. 9 * 1 Amazon also obtained a license 
from Disney in October 2011 that w ill make more than 800 episodes of ABC television shows available 
to Amazon Prime subscribers. 9S: 

307. Vudu’s library has more than 30.000 movies and television episodes, and the company 
claims it has the largest catalog of HD movies available on demand. 9 * 1 Almost all of its movies are 
available the same day that they are released on DVD 9S4 

308. Advertisements . OVDs also compete based on the amount and ty pe of advertising 
contained in the programming they provide to consumers. Often, OVD content that is provided to users 
free of charge will contain advertisements, and users expect this to be the case. Subscription or pay-per- 
program OVD content, however, generally contains fewer or no advertisements. 

309. Crackle and Yahoo Screen provide free content that contains advertisements 985 
Similarly, full television episodes viewed via the network portals for the four major broadcast networks 
contain advertisements, 986 as does content provided via Hulif s non-subscription service. 987 Hulu Plus 
content contains advertisements as well, purportedly to keep the subscription price low and because of the 


)T1 YouTube. Broadcasting Ourselves, the Official YouTube Blog. Welcoming Your Favorite Disney Movies to Rent 
on YouTube. Nov. 23, 2011. hnp: 7vouUihe-^lohal hlocspot.com 2QI 1 I 1 uelcornine-vour-lavonte-disnev- 
movies.html (visited Feb. 29. 2012). 

,7S Now at YouTube. 

0,0 See Amazon com. What is Prime Instant Video . 

http: www.ama/on eom cp/teature.html7ic-t.' 1^1 S&dockl 1000739191 (visited Feb. 29. 2012). 

980 Matt Burns. Watch Out Setflix , Amazon Instant Video Reaches 100 000 On-Demand Titles , Tech Crunch. Aug. 
18, 2011, http://tcchcnmch.com-2011 OS IX Watch-out-nctnix-amazon-instam-vidco-rcachcs-lOOOOQ-on-dcmand- 
titles/ (visited Feb. 29. 2012). 

981 CBS Licenses Show s to Amazon in Challenge to XetffLx and Hulu. ADVF.RTISlNCi Acin . July 20. 2011. 

hitp: ; adaec.com.article mediaworks cbs-liccnscs-sh(>\\s-jina/on-chailcn»c-nctni\diulu 22X815 (visited Feb. 29. 
2012 ). 

982 The Streaming Video Wars: Amazon Prime Adds ABC and Disney TV Shows. Advertising Agl, Oct. 31. 201 1. 
http:-7adage.com article.'medi<iworks/>ireaming-war-tmia/()n-nrimc-adds-abc-disnc\-tv-shows/23n"32- (visited Feb. 
29,2012). 

981 Jillian. Taking a Swing at Setflix. 17 DC Expands TV Content Library . PadGadget. Sept. 22, 2011. 

http: wvwN.padtiadaet.com 201 1 09 22 takinu-a-swinti-at-ncifli\-vudu-c\pnnds-tv-content-library-' (visited Feb. 15, 

2012): Vudiu The Vudtt Difference, http:www .vudu com ditterenee.html (visited Feb. 15, 2012). 

984 See id 

David Jackson. Sony 's Crackle Expands Ad-Supported Video Streaming. The Stream Report. Mar. 29. 2011, 
hup: ihestrcamreport.com,'/p 262 (visited Feb. 29. 2012): F7B. Boyd. Yahoo Launches Video Destination Sire , 
Fast Company. Oct. 4. 2011, hup: //www.fasteompanv.com 1784900Aah(>o-launches-vidco-dcstination-sitc 
(visited Feb. 29. 2012). 

1,8,1 See ABC Network Portal: NBC Network Portal: CBS Network Portal: FOX Network Portal. 

' n,J About Hulu. 
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licensing costs associated w ith premium content. oKS Hulu has distinguished itself from its broadcasting 
counterparts by showing fewer advertisements. For example, it has just two minutes of promotions in an 
episode of a situation comedy compared to eight minutes of advertising on broadcast television. os ° Hulu 
also gives users some control over the advertising experience, sometimes allowing viewers to choose 
between one long commercial at the beginning of a show or several short ones spread throughout a 
program,** 0 and to swap out less relevant advertisements for more relevant ones.** 1 

310. Content provided via Nctflix's subscription service is ad free,'*' 2 as is content provided to 
Amazon Prime customers. 90 ’ Movie rentals via Facebook, Amazon, and YouTube contain no 
advertisements. 904 EST OVD programming provided by Vudu. Amazon, and iTunes is free of 
advertisements as well. 005 

311. Multi-Device Accessibility >. Consumers increasingly wish to view content whenever they 
want and wherever they are. As a result, the trend in the OVD marketplace is toward making content 
available to users via a wide variety of devices. Many of the leading OVDs make their service available 
via a wide variety of consumer electronics products, including computers, Internet-connected televisions, 
Blu-ray disc players, home theater systems, DVRs. set-top boxes, Internet video players/boxes, and 
mobile devices. 


V! * s Ads In Hulu Plus. 

80 Chuck Salter, Can Hulu Save Traditional TV?, Fast Company, Nov. I, 2009. at 4, 
hup: VuwwTastcpmnanv.eom/maea/inc/140 thc-unlikelv-moeul.html (visited Feb. 29, 2012). 

*** Kevin Purdy, Watch Hulu Shows With Only One Commercial . Lifehacker. Feb. 23. 2009, 
hitr:/ lirehacker.com 5158623 watch-hulu-shows-w ith-onK-one-commercial (visited Feb. 29. 2012). 

001 Tom Cheredar. Hitlu's "Ad Swap” Puts Users in Control of What Commercials to Watch . Venturebeat. Gel. 3. 

2011. httn- vemuiehcat coin 2011.10.03 hulu-commeicials (visited Feb. 29, 2012). 

Sony, Crackle Is First to Offer Ad-Supported Full-Length Hollywood Movies and Television Series on Sony’s 
PlayStation 3, BRA VIA. Streaming Player. Blu-Ray Players and on Roku Devices (press release). Mar. 29. 2011 
("Crackle Full-1.ength Movies**): Kristie Reducei, Setjlix v.v. Hulu Plus (Comparison). Gadget Review. Jan. 8, 

2012. http: vvww.eadactrcview.com 2012 01 netl1i\-vs-hulu-pliis.html (visited Feb. 29, 2012): Jeff Bertolucci, Hulu 
Plus vs Setjlix: Which Is Better.?. PC World. June 30, 2010. 

http: vvww.pcworld.com article 200246hulu plus vs netllix which is heuer.html (visited Feb. 29, 2012). 

Amazon.com. Inc.. Amazon Prime Members AVnv (jet Unlimited\ Commercial-free. Instant Streaming of More 
Than 5.000 Movies and 77 Shows at So Additional Cost (press release). 

004 See Facebook, Movie Rentals, http://www.faeebook.com/movtc.rcntals (visited Mar. 21. 2012): Amazon.com. 
Movies & TV > Amazon Instant Video Rental. 

lui p:/ vvww.amazon.com s rcl’-amb link 357789-182 3?ic=l:TF8c , <:hbn^285877801 l&rh^n%3A2623373<H l°o2Cn 
%3A%21264498101 l°o2Cn%3A%212644^8201 l%2Cn%3A2S5X77801 1%2 Cp drm nahts%3ARental&nace^lA 
nl id m A rVPPKlKXOPFK&pl id s ccnler- 

1 <Scpf rd r=0(AV BT.1C2JBX\CJ7T8CI F&nf rd iHPIAlpI' rd p=1324306922&nf rd i 28387*^801 1 (visited Mar. 
21, 2012): You l ube Movies. 

,K ' S Simply Sight & Sound. Inc.. Vudu *.v PC Streaming .Ymr Available, lntn: simplvsiulnandspntiJ.com audio-vidco- 
insla Hat ion-sen icesvudus-pc-suvamme-now-available (visited Feb. 29. 2012); What's On i I lines: Aina/on.com. 
Movies <5c TV Amazon Instant Video Purchase. 

http: www.amazon.com s/rcf-anib link 357789482 4?ic=lTl F8flhhn=2858778Q| l<fcrh=n%3A262537301 l%2Cn 
°o3A%21264498101 I%2Cn%3 \%212644982<) 11 %2(‘n*.*»3A285877801 1%2( n dnn richts%3 APurchase&nace -1 
Apf rd m-ATVTDKJK.XUDFR&pf rd s-ccnter- 

lAcnf rd r=06WTAX8VA0/\K2(Ki/AV \9&pt rd iHOkXpt' rd p-132430(>922&pf rd C2858778011 (visited 
Mar. 21.2012). 
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312. For example, more than 700 devices can stream Netflix, including video game consoles. 
Video Players, HD TVs, home theater systems, set-top boxes, and smartphones.** Vudu states that its 
service is available on ‘'virtually every internet-connected Blu-rav player and HDTV on the market,’* as 
well as Xbox 360, Sony PS3, the Apple iPad, and other devices. * While users of Hulu ? s free service can 
view content only on their computers. Hulu Plus subscribers can access Hulu programming on a wide 
variety of smartphones, tablets, gaming consoles, smart TVs, Blu-ray players, and set-top boxes. 1 ** 

Sony's Crackle users can access content with their computers (via www.crackle.com, other OVD 
websites such as YouTube, Hulu, and TV.com. and an app for Google Chrome), Internet-connected 
televisions, Xbox 360, Sony PlayStation 3. various smartphones, set-top boxes and media players, and 
Sony HDTVs.^ 4 Over 300 devices are compatible with Amazon's Instant Video service, including 
computers, various HDTVs. set-top boxes, Blu-ray players. DVRs. and the Kindle Fire. 1 " 30 YouTube 
allows users to view content on computers. Android devices, some Internet-connected televisions. 
iPhones, and other devices with that have browsers. Adobe Flash Player 11.0+, and a broadband Internet 
connection of at least l Mbps. 1001 

313. Some sports leagues make content available via multiple devices as well. For example, 
NBA League Pass is available via computers and mobile devices. 100 * NHL GameCenter Live is available 
via computer. iPad, iPhone, or Android devices. 100 ' Online NFL. games are available via computer, 
smartphones, tablets, or PlayStation3. ,uui The Big Ten makes its online content available via mobile 
devices, 1005 and the ACC Digital Network is viewable on a variety' devices, including computers, iPhones, 
iPads, and Android devices. 1WI6 

4. OVD Performance 

314. As we have noted, the performance of OVDs is an evolving story. Virtually all OVDs 
entered the marketplace within the last ten years, and, because of the nature of the product and services 
provided, do not necessarily report their financial performance by the indicia traditionally used by other 
media firms. As such, the details surrounding the finances of OVDs are not readily discerned because 
many OVDs are divisions of larger media firms and the OVD-related activities are not reported 


Netflix. Company (Jven’iew. https:, Menup.nctflix.com Medial dner'.Vountrvl&rdirldc-lrue (v isited Feb. 29. 
2012 ). 

<KJ7 See Vudu Devices: Vudu. (let Vudu On Your iPad, http: vvvvu.vudu.com setup ipad.html (visited Feb. 29. 

2012). 

** See Hulu Plus Devices: Introducing Hulu Plus. 

Crackle. Platforms. http: vvwu .crack le.com outreach plat forms (visited Feb. 28, 2012): Crackle Full-Length 
Movies. 

1000 See Amazon Devices. 

,oni YouTube, YouTube Help YouTube on Other Devices. 

lntp.-^supnort.goouIc.com-Voutubc-'hin/answcr.pv?hl=cn&ansucr- 1231722 (visited Feb. 29. 2012): eHow, How to 
l se YouTube on an iPhone, http: uww.chow com how 59335 16 usc-voutube-iphonc.html (visited Feb. 29. 2012). 

I ‘*" t NBA. S'HA League Pass Features-, IT A-Glance, http:' u u \v nba.com leaeuepass Ann (v isited Feb. 29. 2012). 

Iu) ’ NHL, SHL GameCenter Devices, http.^mohilc.camcccntcr.nhl com devices.' (visited Feb. 29. 2012). 

1004 NFL Mobile: NFL To PlayStation. 

,lK * BTN2GO Kicks Off: BTN2Go FAC,). BTN2Go indicates that an Android application for view ing the serv ice s 
content is expected to launch in early 2012. Id. 

ACC Launches. 
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separately. Moreover, our analysis of OVD performance is limited to a few of the most widely 
recognized industry players, and is not intended to be a comprehensive assessment of the entire OVD 
industry . With these limitations, in this section of the Report we describe OVD viewership. revenue, 
investment, and profitability. 1 '*' 

a. OVD Viewership 

315. The most relevant indicators of the viewing of OVD content appear to be the profile of 
the OVD audience, the overall volume of OVD shows viewed, subscriberships, and consumer purchase 
transactions. 

316. Audience. Available data illustrate a steady increase in the online viewing of video 
content. A May 2011 Pew survey indicates that 71 percent of online adults use online video sites. 1008 The 
data reveal a considerable increase in comparison to Pew survey results from 2009. when it estimated 
U.S. online video viewership (e.g., television content, movies) at 32 percent of online users, up from 16 
percent of online users in 2007. 1009 

317. Research firm cMarketer estimates that as of April 2010. 66.7 percent of U.S. Internet 
users, representing 147.5 million people, watch online video each month. Among adults, 18-34 year olds 
are most likely to watch video online. 1010 In 2010, about 86.0 percent of 18-24 year olds and 84.1 percent 
of adults 25-34 watched online video at least once a month, compared with 43.5 percent of 55-64 year 
olds and 25.8 percent of adults aged 65 years or older. Among the 147.5 million people watching video 
online, 24.0 percent are 18-24 years old, 30.7 percent are 25-34 years old, and 26.6 percent are 35-44 
years old. ^Marketer notes that the availability of free long-form videos, typically videos lasting longer 
than 10 minutes in their entirety, on Hulu has been a factor in making viewing online video an attractive 
option to a wider range of demographic groups. 10 ’ 1 

318. Recent data reveal that in 2011 online video viewing has surpassed 50 percent 
penetration among the total U.S. population. ,ul2 Forty-nine percent of U.S. adult online video viewers 


’ 07 Our overall performance analysis include data regarding OVDs that distribute professionally produced as well 
as user-generated video content. Research, ratings and marketing firms that conduct analyses of consumers’ use of 
OVDs do not generally distinguish between these types of video content provided by the OVDs. 

1 Kathleen Moore. 71% of Online Adults Sow Use Video Sharing Sites. Pew Internet. July 26. 2011. 

http: pew internet.ora/Reports/'201 1 video-shai imz-sites.aspv (visited Mar. 9, 2012). Pew reports that among 18-29 
year olds. 92 percent have used video sharing sites: and among 30-49 year olds, 80 percent have used video sharing 
sites. Id. Alternatively, com Score reports that 86 percent of U.S. Internet users view online video. comScorc Inc., 
eoniSeore Releases July 201 / U.S. Online Video Rankings (press release). Aug. 22. 2011. 

,,>uv, Kristen Purcell. The State of Online Video, Tew Internet &■ American Life Trojecf. Pew Internet. June 3. 2010. at 

2 & 5. Intp: mewiniernci.org.-Reports 2010 S(alc-of-( )nlme-Vidco.asn\ (visited Mar. 9. 2012). 

101(1 cMarketer. Online Video Goes Mainstream . Apr. 28. 2010, http: w ww.emarkcter.coin/Article.aspxVR-1007664 
(visited Mar. 9. 2012). 

011 Id. t he Interactive Advertising Bureau (IAB) defines long form video as video content that may be 
professionally produced or user generated which has a content arc with a beginning, middle and end. and which 
typically lasts longer than 10 minutes in its entirety. Such content may include professionally produced content 
from television and cinema that has migrated online, as well as personal videos shared online. See Interactive 
Advertising Bureau. Long Form Video Oxerxiew. Sept. 2009. at 4, http:\ v uw.iah.net niedia filc/long-fomi-video- 
fi nal.pdf (visited Mar. 9. 2012). 

! M " cMarketer. Online Video Viewing Tosses 50% of Total l S Topulation . Dec. 8, 2011. 

http: Vwww.public.sitcI .mirror2.phi.emarketcr.com Article.aspxVR^-1008724 (visited Mar. 9. 2012). 
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watched full-length television shows on the Internet at least monthly according to this report. Full-length 
movies are popular fare for web viewing, with some 37 percent of U.S. adult online viewers streaming or 
downloading at least one feature film monthly in 201 l. lu13 

319. Hits/Views . lui4 ComScore Video Metrix counted 40 billion video views in September 
201 l, l0M compared to Nielsen VideoCensus, which measured the online video market at just over 18 
billion streams based on a combination of panel and direct site measurement. 1010 Among other 
differences, com Score includes advertising and adult content in its sampling and counts each segment of 
long-form segmented content as a distinct video stream. 

320. Over time, the popularity- of the most highly viewed online video websites has 
demonstrated fluctuation. In 2009. according to comScore, in terms of the number of videos viewed, 
Hulu was the number two site behind You l ube. lul7 In 2009, Hulu’s views increased by more than 763 
million from January- to December, accounting for about four percent of the 18.4 billion increase in total 
online video views during that period. I0IS ComScore estimates that 923.8 million videos were viewed on 
Hulu during the month of November 2009, compared with more than 12 billion for YouTube. 10,9 SNL 
Kagan estimates that in February 2010, Hulu had 39.2 million unique visitors, each watching about an 
estimated 23.3 videos during that month. 1020 Moreover, according to comScore data, Hulu supported 
166.5 million viewing sessions by 26.4 million unique viewers in August, 2011. 1021 

321. According to the Nielsen Video Census, during November 2011, the top five websites 
(for professionally produced as well as user-generated videos) based on unique U.S. viewers watching 


,U,J Id. 

1014 Generally, a ““hit” or a "‘page hit" is the retrieval of an item such as a web page or a graphic from a web server. 
Ihus. if a given web page includes four pictures, images or graphics, that web page equals five hits - one hit for the 
page itself and four hits for the graphics. Accordingly, hits may be an imprecise measure of actual web traffic. 
Unique hits count the number of different individuals who have generated at least one hit. Page views are 
measurements often used in advertising w here advertisers need to determine the number of page view s a website 
receives in order to assess where to place their ad content. Generally, a "page view" is a web page that has been 
viewed by one visitor. 

1(1,5 comScore. Inc., comScore Releases September 2011 U S. Online Video Rankings (press release), Oct. 21. 2011. 
lou ' Nielsen. September 201 I: Top U.S. Online Destinations for Video, Nov. 3, 2011. 

htip: hlogniclscn.com nielscnwire online mobile scptcmbcr-201 l-top-u-s-onlinc-destinatioiis-for-video- ; (visited 
Mar. 9. 2012): see also The Economics of Online I ideo. AD Aon While Paper at 6. 

1117 Publicly av ailable data on YouTube hits and view s do not distinguish betw een the number of visitors to the site 
that view the user-generated content as compared to the site’s visitors that view other video content that may be 
produced professionally. I bus. any data in this Report regarding hits, views or other metrics of consumer 
engagement w ith YouTube is assumed to refer to all video content oil the website, regardless of whether it is user- 
generated or professionally produced. 

1018 Will Richmond. Why Did Online Video Consumption Spike in 2000 . VideoNuze. Feb. 24. 2012, 

http./ vidconuze.com blogs '.^2010-02-24 W In-l)id-()nline-V r idco-Consumpiion-Spikc-in-2009-<!(:id=2-14o (visited 

Mar. 9, 2012) (**2009 Online Spike”). 

' m '' AD Aon White I'apei at I. 16-17. 

" u Liza Castaneda. With a Protitahlc I lulu. Why a Subscription Undcl?. SNL Kagan, Apr. 26. 2010. 
http:-Vwvvw.snl.com imeraetivcvarticle.asp\?id" I 10N22SS<£kPl T~-6 . 

1( 21 comScore, Inc.. comScore Releases August 2011 U.S. Online Video Rankings (press release). Sept. 22, 201 1. 
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video content were: (1) YouTube (130.8 million unique viewers); (2) Vevo 022 (42.7 million unique 
viewers); (3) Yahoo! (34.4 million unique viewers); (4) Facebook (30.3 million unique viewers); and (5) 
MSN/Window sLive/Bing (24.6 million unique viewers). 10 ' 3 Viewers spent the most time watching online 
video content during the month of November 2011 with these five OVDs: (1) Nettlix (10 hours. 43 
minutes); (2) Hulu (3 hours, 1 l minutes); (3) GorillaVid 1024 (3 hours. 11 minutes); (4) YouTube (3 hours. 

7 minutes); and (5) Justin.tv ,&2> (3 hours). Iu ~ v Data also show that during November 2011, there were 
166.0 million unique U.S. video viewers who streamed 21.9 billion videos. During this same one-month 
period, video viewers spent on average more than Five hours watching online video. 10:7 

322. Analysts use a viewing session metric to gauge users* engagement with the website 
and/or associated advertisement. A view ing session is defined as a period of time with continuous video 
viewing followed by a 30-minute period of video inactivity. 10 ' 8 The comScore chart below illustrates, 
among other things, that 178 million U.S. Internet users watched online video content for an average of 
16.8 hours per viewer (/. e.. 1008.3 minutes/60 minutes), averaging 35 viewing sessions each (/>., 
6,255,493/178.447) in June 2011. 102 '* 


,0 " Vevo is a joint venture between Sony Music Knlertainmcnt and Universal Music Group initiated in 2009. 

Adw cek.com indicates that, as of June 2010. Vevo was delivering one billion view s globally each month. The site’s 
growth may be attributed to its U.S. Hispanic audience, which in 2010 was estimated to be 7.4 million Hispanic 
users. See Mike Shields. I'evo Climbs Web Video ( harts. APWRHK. July 30. 2010, 
http: w w w.adweek com news •''technology Ycvo-cliinhs-ucb-video-charts-102944 . 

Iu ' 3 Nielsen Wire, Xovemher 2011: Top IS. Online Destinations for Video. Dec. 30. 2011, 

hi tp: hloc.nielscn.com melscnu ire/online mobile novemhcr-201 1 -ton-u-s-online-deslinations-for-vidco/ {visited 

Mar. 9. 2012). 

l0 ~ 4 GorillaVid is a file hosting provider lha! offers online storage, remote backup capacity, uploading and 
downloading tools. GorillaVid is particular!) useful for sending files that may he too large for sending via e-mail. 
See GorillaVid. FAQ. lntp:/Vgon Havid.conTfaq.html (visited Feb. 28, 2012). 

Justin.lv is an online destination for watching videos and chatting with friends. See Justin.tv. f requently Asked 
Questions. http: www .iijstin.lv p.-Tag (visited Feb. 28. 2012). 

M, " fi NielsenWirc. Xovemher 2011 . Top U.S. Online Destinations for Video. L)cc. 30. 201 I. 

hitp: bloc.nielson com niciscrm ire/online mobile novcmbcr-201 1-top-u-s-onlinc-dcst inai ions-for-video- 1 ' (visited 

Mar. 9, 2012). 

ir,: ’ ni. 

! " 8 comScorc. Inc.. comScore Releases June 2011 U.S. Online Video Rankings* July 15. 2011, 
htto: www.comscorc.eom Press Fvents Press Rclcascs/20117 comScore Releases June 2011 U.S. Online Vide 
o Rankings (visited Mar. 9. 2012). ComScore reports that the duration of the average online content video was 5.4 
minutes and the average online video advertisement was 0.4 minutes long. Id. 
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Table 23: Top U.S. Online Video Properties Ranked by Unique Views (June 2011) M>,f> 


Property 

Total Unique 
Viewers 
(in thousands) 

Viewing Sessions 
(in thousands) 

Miuutes per Viewer 

Google Sites 1031 

149.281 

2,311,116 

324.1 

VEVO 

63,003 

399.503 

112.0 

Yahoo! Sites 

52.665 

247,834 

34.8 

Microsoft Sites 

50,663 

286,892 

32.8 

Viacom Digital 

49,493 

274.933 

76.8 

Facebook.com 

47.687 

167,137 

20.7 

AOL. Inc. 

43,915 

251.987 

49.3 

Turner Digital 

30,063 

121.301 

46.2 

Hulu 

26.701 

156,939 

184.8 

Amazon Sites 

21,247 

43,193 

8.3 

Total: 

178,447 

6,255,493 

1,008.3 


323. Screen Digest estimated that about 11 billion television episodes were viewed via the 
broadcast networks’ own websites in 2010, in contrast to about 19 billion views of television episodes on 
AOL, MSN, Yahoo!, YouTube and Uulu." n2 One analyst estimates that YouTube's partnerships with 
professional content owners, including Disney/ESPN and Uni vision, enabled it to more than double the 
number of video streams viewed on its website from 6.3 billion in January 2009 to 13.2 billion in 
December 2009. 103j YouTube recently announced that it “logged I trillion hits in 2011*’ and that it 
expects to exceed that number in 2012 as politicians and other newsmakers turn to the Internet to 
distribute web advertisements, speeches and videocasts. IUj4 Indeed, one YouTube executive predicts that 
soon 90 percent of web traffic will be video. 103 * 

324. From the third quarter of 2008 to the third quarter of 2011, Nielsen reports a gain of 21.7 
percent in the number of persons that watch video on the Internet and an increase of 79.5 percent in the 
amount of time spent watching video online. 1036 Consumer behavior is also reported by age, gender, and 


1UJ ° com Score Video Metrix. These data relied total U.S. home/work/university locations. 

1031 As reflected in this chart "Google Sites" includes the website You l ube which hosts professionally produced as 
well as user-generated video content. 

,(1 * Charlie Jane Anders. How the Xielsen TV Ratings Work - and What Could Replace Them, 109 Backgrounder. 
Sept. 17, 2010. http: ■ io9.com 563(010 how-thc-niclscn-tv-ralings-work--and-what-could-rcplacc-thern (visited 
Mar. 9. 2012). 

5033 2009 Online Spike. 

1014 Hayley Tsukayatna. YouTube: The Future of Entertainment is on the Web, Wash. Pos t. Jan. 12, 2012 (citing 
comments of Robert kyncl. YouTube. Vice President of Global Content Partnership, speaking at 2012 International 
Consumer Electronics Show in Las Vegas). 

,,M - Id. 

10 Nielsen Stale of the Media. I he Cross-Platform Report Quarter 3. 2tH l - l S . at 4 ("Nielsen Q3 2011 Cross- 
Platform Report"). 
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ethnicity in Nielsen's report. Adults aged 25-34 spend the most time each day watching video online (53 
minutes). 10 ' 7 Hispanics and African Americans spend 34 minutes each day watching video online. 10 * 

325. Subscribership. According to comments tiled in this proceeding, Netflix maintains that it 
is the largest online video subscription service in the United States, with more than 23 million subscribers 
as of June 2011. It doubled its subscribership from the end of 2009 through the middle of 2010. lo *° 
According to one report, at the end of the 2011, Netflix had approximately 20 million streaming members 
in the United States, Canada and Latin America. 1040 Hulu Plus supported only 875,000 subscribers as of 
the second quarter 201L ,u41 Industry' reports indicated that Hulu suffered a loss in subscribers as a result 
of changes the firm made in 2011 to pricing and other core structural changes. 1042 

326. Consumer Purchase Transactions. Based on a combination of movie electronic sell- 
through and Internet VOD revenue, IHS Screen Digest estimates that Apple maintains the lion's share of 
the consumer transactional market, with Microsoft Zune Video Marketplace, Wal-Mart Vudu, Sony 
Playstation Store, and Amazon rounding out the top five positions in terms of market share. ,04 * IHS notes 
that iTunes’s increase of one percent contrasts with its decline of 12 points from the first half of 2009 to 
the first half of 2010. Apple's i J unes garnered 64.9 percent of market share in 2010 and 65.8 percent in 
2011. The next largest market share was reported by Microsoft’s Zune with 18.5 percent in 2010 and 
16.2 percent market share in 2011. Wal-Mart’s Vudu had 1.0 percent of the market in 2010, and 5.3 
percent market share in 2011. 1044 

b. Revenue 

327. There are multiple potential sources of revenue for online video distribution, including 
subscription fees from consumers; in-video advertising; display advertising around the video; product 
placement; advergaming; 1045 and branded entertainment. 1046 We examine each of these in turn below. 


1017 Id. at 7. 

Id. 

Iu0) Netfli\6 8/11 Comments at 2. In March 2010. Netflix reportedly had 14 million >ub>cribers. See bd Carson. 
Born in the ( S.1: Top 5 American Stocks in IBD I00 s lnvestors.com. May 17. 2010. 

htto. blocs.imcstors.com canitalhiII indcx.nhp home.35-poliiicsinvcstim;. 1761-ht>rn-in-thc-usa-ton-5-amcrican- 
siPcks-in-ihd-IOQ (visited Mar. 9. 2u12). Nielsen reports that 89 percent of I lulu users watch video programming 
using a computer and 20 percent of Hulu users watch video programming using a computer connected to a 
television. Nielsen. State ol the Media Report. Consumer l sage Report 2011. at 3 ("Nielsen 2011 Consumer Usage 
Report"). 

040 Netflix, Inc.. XetJlLx and Disney-ABC Television Group Announce Extension of Existing Licensing Agreement to 
Stream TV Shows (press release). Oct. 31, 201 1. 

1041 Visinn2mobile Special Report. Xew Television Viewing Models. Aug. 201 1, at 20. 

!0U See Christina M. Mitchell. Yahoo. Xetflix a Match 9 , SNL Marketweek, Jan. 6. 2012. However. Netflix has 
reported that domestic streaming and DVD gross cancellations have steadily declined during October and November 
2011. See Haseeb Ali. Xetflix Provides Xegative 2012 Outlook: Streaming. DVD Cancellations Decline. SNL 
Kagan. Nov. 23, 2011. 

1<)4 ' IHS. iTunes Gains Share in Online Movies in First Half of 2011 (press release), Aug. 22, 201 I. 

“ ,4J u. 

1045 Advergaming. a type of niche marketing, is the practice of inserting paid advertisements in a video game. 

11,46 AD Aot White Paper at 4. 
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328. Acberiismg. Advertising is included with a variety of online video content formats, 
including television shows, news, short clips, and sports content. I,M7 Media buyers are purchasing online 
video advertising often as an add-on component to traditional television ad purchases. Some experts 
speculate that, even though the television advertising market is still far and away the dominant media 
venue for advertising,’'‘ 4 * it is a marketplace that has likely peaked in terms of the size of the view ing 
audience, while the online view ing audience is expected to continue growing. 1040 Additionally, 
advertisers value online video ads because the sy stem allows advertisers to gather information and details 
about consumer engagement, time spent with the brand, and sharing that are not always readily available 
with other sources of advertising. I0>0 

329. The Interactive Advertising Bureau (IAB) reports that in the 3 ,d quarter of 2011 Internet 
advertising reached S7.88 billion, a 22 percent increase over the same period in 2010. 1051 EMarketer 
reports that total U.S. online ad spending amounted to S32 billion in 2011. and that it expects online ad 
spending to grow in 2012 by potentially as much as 23 percent to $39.5 billion. ,,)5 ~ Screen Digest 
estimated that the four major broadcast networks earned about 50 percent of the total $448 million in 
advertising-supported online video advertising dollars in the United States in 2008, and an additional 25 
percent went to the websites of the cable netw orks. 105 ' 

330. ComScore estimates that U.S. Internet users saw 5.3 billion video advertisements in June 
2011 .’° 54 Additionally, slightly more than two billion total ad minutes were viewed during this same time 
period, with each unique viewer exposed to approximately 35 ads each. This online video advertising 
content reached 49.2 percent of the U.S. population. ComScore includes in this category' streaming video 
advertisements only, not other types of video monetization such as overlays, branded players, matching 


104 See. eg, Pete Barlas. \'ideo Ad Spending Finally Getting Into (he Picture. iNVtMOR'S BusiNfcSS Daily. Mav 
14.2010. 

104<< In 2009. advertisers >pent $908 million on U.S. online video advertising compared to the $68.9 billion spent on 
l l.S. television advertising during that same period. See id. 

,04t ' Advertising executive Matt Wasserlauf. of online ad agency BBE. has indicated that ’ TV viewership has 
leveled off and viewership is grow ing in online video.” See id Sports programming promises to become a grow th 
sector in online video. NBC announced that the 2012 Super Bowl would be streamed free of charge over the 
Internet for the first time and would also be available on Verizon's Mobile NFL Wireless apps. See Priya Ranwar. 

H atch Super Howl XIA I 2012 and Other Sports l ive Streaming Free on Mobile Phones , l echnorati. Jan. 9. 2012. 
http: tcchnorati.com/technology/article watch-suner-bou l-\lvi-2012-and (visited Vlar. 9. 2012). 

1050 See. eg Jon Erickson. Measuring the Total Economic Imfkjct of Customer Engagement. Forrester Consulting. 
Sept. 2008: see also Marketing and Advertising Using Sew Media. Baruch New Media. Feb. 27. 2012. 
http; baaiehnewincdia.comwiki Marketing and Advertising. u>imi \evv Media (visited Mar. 9, 2012). 

K M Interactive Advertising Bureau. Q3 'll Internet Advertising Revenues l p 22°o from Fear Ago. Climb to Xenr/y 
57.9 Billion. According to IAB and PwC (press release), Nov. 30. 2011. 

l ° 5 " eMarketer.com. ( S Online Ad Spend to Close in on $40 Billion. Jan. 19. 2012. 

I mp;: uww emarkcterl.com■ Articlc.aspx?id 1008783&R 1008783 (visited Mar. 9. 2012). 

1/51 IBE. Major US Broadcaster-Backed Online Xerworks Claim Lion 's Share of Free Online TV. July 9. 2009. 
hitp: w ww.ibcwch.com ibe-news maior-us-hroudcastcr-htuked-oiiline-nctwoiks-claim-lions-sharc-frcc-onlinc-tv 
(visited Mar. 9. 2012). 

1054 comScorc. Inc.. comScore Releases June 2011 U.S. Online Video Rankings. July 15. 2011, 
http: www,comscore.com Press Events Press Releases.-2011/7/comScorc Releases June 2011 U.S. Online Vide 
o Rankings (visited Vlar. 9. 2012). In l able 24. for example, video viewers watched 424 million minutes in the 
month of June 2011. according to the chart tot total U. S home work university locations. 
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banner ads, or homepage ads. 1055 The comScore data also includes several video advertising networks, 
such as Tremor Media Video Network, BrightRoll Video Network, Specific Media. Undertone and 
SpotXchange Video Ad Network as well as Adap.tv, a video advertising exchange. 1050 The leading five 
websites and advertising networks for video ads viewed during June 2011 were: (I) Hulu, one billion ads 
viewed: (2) Tremor Media Video Network, 753 million ads viewed: (3) Adap.tv. 677 million ads viewed: 
(4) BrightRoll Video Network. 628 million ads viewed; and (5) Specific Media. 421 million ads 
viewed. l0 ' 7 

Table 24: Top U.S. Online Video Properties by Video Ads Viewed (June 2011) 105 * 


Property 

Video Ads 
(in thousands) 


Frequency 
(Ads per Viewer) 

Reach of Total 
U.S. Population 
<%> 

Hulu 

1,001,736 

424 

38.8 

8.6% 

Tremor Media Video 
Network 

753,034 

429 

12.1 

20.7% 

Adap.tv 

677,708 

386 

11.0 

20.5% 

BrightRoll Video 
Network 

628,600 

396 

9.5 

21.9% 

Specific Media 

421.722 

214 

6.8 

20.4% 

Undertone 

332.597 

171 

13.2 

8.3% 

SpotXchange Video 
Ad Network 

281,859 

171 

7.8 

11.9% 

Viacom Digital 

275,230 

134 

104 

8.8% 

Microsoft Sites 

226.951 

125 

9.2 

8.2% 

ACL. Inc. 

217,347 

85 

7.3 

9.9% 

Total: 

5,286,917 

2,286 

35.6 

49.2% 


331. Although its revenues declined in the early part of the studied period, the availability of 
professional content has enabled YouTube to win back advertisers. YouTube has indicated that, as of 
January 2010, it sells ads for more than 10 percent of U.S. video streams, up from six percent in January 
2009. In May 2010 it reported that it had increased the number of advertisers using display ads by a 
factor of ten. You l ube ty pically charges a CPM of $15. ,0 * w For its music channel. Vevo, it charges a 
CPM ranging from S25 - $35. Branded sites, such as ESPN's channel, can earn a CPM of $22. YouTube 
can earn about $400,000 per day from advertisements on its home page, and generates about $10 million 
per month from advertising on its home page alone. |J<M) 

332. Hulu’s free online service generates revenue from advertising sales based on the number 
of consumers that view ad impressions on Hulu.com: from video streams: from its distribution partners' 


1055 Id. 

Id. 
1057 Id. 


10 8 comScore Video Vletrix. 

K5v Cost per mille (CPM). also referred to as cost per thousand impressions, is a common advertising model. See 
supra , <; 192. 

10 At) AGfc White Paper at c >. 
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websites; and from the embeddable Hulu video player. 1061 Hulu Plus generates revenues from advertising 
as well as its subscription fees. Hulu currently partners with more than 625 advertisers. lw>2 The process 
by which the networks sell inventory within the programs they distribute on Hulu. however, differs 
substantially from their traditional process. For example, broadcast networks typically prohibit Hulu 
from selling specific shows to advertisers. Instead, Hulu offers advertisers access to viewers across many 
shows, /.«?., "run-of-schedule/‘ i06j Because Hulu cannot guarantee placement in specific shows, it charges 
lower CPMs than the broadcast network websites (e.#., an average $35 CPM versus $45 for 
ABC.com).' 064 

333. The broadcast networks, which are equity owners of Hulu, receive 70 percent of the 
advertising revenue sold on their programs, ,06< while other program suppliers receive between 50 percent 
and 70 percent. 1006 Press reports have estimated that Hulu sells out about 50 percent of its inventory .’ 047 
In 2009, Hulu earned $100 million, and was profitable during the fourth quarter of 2009 as well as the 
first quarter of 2010. 1068 

c. Investment 

334. As a nascent business model in the provision of video content, the OVD industry’s 
investment perspective is defined by new content and distribution deals and transactions. As previously 
discussed, OVDs are entering new partnerships and innovating in products and services in order to retain 
and attract consumers.Whether it be the joint venture between Redbox and Verizon or YouTube's 
partnership with The Wall Street Journal and others to create 100 new linear channels, these deals, 
transactions, and partnerships, as much as any other capital expenditures, demonstrate the investments 
that companies are making to foster the grow th of the OVD sector. 


" > ‘ l See Hulu FAQ. 

106 " .See About Hulu. 

1<K * Hulu divides its advertising into throe formats. As part of its standard ad formats. Hulu sells spots in 15- and 
30- second increments, which run before, during, or after an ad break. Other standard ad formats include overlay 
brand bars, which appear over the content at the bottom of the video, and include a logo and targeted message that 
cnabte the user to play a full ad. and overlay logo bugs, w hich appear in the bottom right corner of the screen that 
users can opt in to play the full video ad. See id. 

1064 See Ad Agf White Paper at 7 & Chart 7 at 12. This compares with a CPM of less than $20 for a t\ pica! 
broadcast network viewed on a television set via a broadcast station or MVPI). Hulu typically limits sponsorship to 
one advertiser per episode, w hich commands ad rates that arc up to twice as high for the same ad per thousand 
viewers lhan broadcast rales. 

1065 Ad Agf White Paper at 8-9 

l>6 Brian Steltcr and Brad Stone, Successes (and Some Grow ing Pains) ai Hulu . N.Y.TlMtS. Mar. 31, 2010. 
hup: -uww.nvtiincs.com 2010 04 01 technology 01 hulu.html'.Mbk (visited Mar. 9, 2012) C'Hulu Successes"). 

1067 Michael I.earmonth. Hulu s a Towering Success Just Sot Financially. ADVERTISING AGF. Mar. 20. 2010. 
hltn:. adaec.com dinilal articlc?;u1icle id 143011 (visited Mar. 9. 2012); see also Brian Morrissey, Hulu Makes 
Inroads , AdWhfx Digital. Oct. 15. 2009. 

http: vvww adweck.com aw .'’content di>ula\ news dicital c3i505f5rdccdc76h4275cd604 Ic20c5lcd (visited Mar. 9. 
2012 ). 

‘ ,K * Hulu Successes. 

10641 See. e g., supra. c 304. 
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d. Profitability 

335. Many of the prominent OVDs are subsidiaries or operations within a larger business. 
Because the assets, liabilities, revenues and expenses of the parent company and the subsidiaries are often 
presented in consolidated financial statements that are reflective of the total resources of the combined 
entity rather than any of its specific component parts, assessing the profitability of a subsidiary' of a larger 
enterprise is extremely difficult. Even w ith respect to the standalone OVDs, we either do not have access 
to their financial information or. if we do, the publicly available information does not include the specifics 
that are necessary to analyze the OVD's profitability. Thus, for this Report, we are unable to conduct an 
analysis of the profitability of OVDs. As OVDs continue to mature and evolve, we anticipate that future 
public reporting may include data on profitability and other metrics to assess the financial viability' of this 
segment of the delivered video market. 

5. Consumer Behavior 

336. In this section of the Report, we consider how trends in consumer behavior affect the 
products and services of OVD providers of delivered video content and other categories of video content. 
Recent data illustrate which consumers are heavy OVD users and how that use affects other types of 
video content services. 

337. Nielsen’s Cross-Platform Report indicates that, unlike the near-universality of television 
watching, vievvership of streaming video content is highly concentrated 83 percent of all streaming 
takes place among the top fifth of consumers w ho stream. 1070 Males aged 18-49 years old spent the 
most time per month viewing Internet video content (six hours, 38 minutes per month) during the second 
quarter of 2011. Males aged 2 and older spent the second highest amount of time per month viewing 
Internet video content (five hours, 5 minutes per month) during the same quarter. Females aged 18-49 
years old spent the third highest amount of time per month viewing Internet video content (four hours, 47 
minutes per month) during the same quarter.' 071 Asian Americans spent the largest amount of time during 
the second quarter of 2011 watching video content on the Internet (nine hours, 11 minutes per month); 
followed by Hispanics (six hours. 15 minutes per month): African Americans (five hours, 58 minutes per 
month) and Whites (three hours, 50 minutes per month). 10 ' Moreover, Americans are increasingly 
turning to mobile devices to access video content. Nielsen reports an increase of 36.9 percent in mobile 
video users from third quarter 2010 to third quarter 2011 

338. In its 2011 Consumer Usage Report , Nielsen describes the primary' methods Americans 
use to watch television or video content. Traditional television is the dominant device for video 
consumption as 288 million viewers ages two and up use this method. 1074 The data also show that other 
methods register far behind traditional television in how consumers watch video: Internet, 143 million: 


1)0 Nielsen Stale of the Media. The Cross-Platform Report Quarter 2, 2011. at 2. 

1071 Id. at 6. 

,07 “ /</. at 7. Nielsen s 2o| I annual data indicates that among consumers ages 13 and over, 232 million use a mobile 
phone: 2! 1 million use online: 192 million use a personal computer or laptop at home or at work: and 116 million 
use mobile web. Nielsen 2011 Consumer Usage Report at I. 

11 1 Nielsen Q3 2011 Cross-PI at form Report at 5. 

10 4 Nielsen 201 I Consumer Usage Report at 2. 
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time-shifted television. 111 million; 107 ' and mobile phone, 30 million. 10 ''* 

339. For years, viewers switched from over-the-air broadcast television to subscribe to cable 
(and sometimes back again), and more recently, sw itched between M VPDs to the extent available. The 
grow th and availability of OVDs adds another layer of choice that can be a complement or a substitute. K ' # 7 
Many consumers of video programming maintain multiple relations w ith prov iders of such services, and 
can easily shift their spending from one to another. 10 '* 

340. The record in this proceeding and recent data are mixed regarding the effect of OVDs on 
the market for the delivery of video programming. Driv ing the debate are competing explanations for the 
recent relative drop-off in MVPD video subscribership. the extent of which itself is unclear. 1079 I lowever, 
MVPDs increasingly acknow ledge that consumers w ill find and watch content that appeals to them even 
if such content is not provided on major broadcast or cable networks or carried on cable television. 1080 
They recognize that the marketplace is already prov iding a range of alternative equipment and technology 
to stream content directly from the Internet or from a networked computer to television sets. UlS ‘ Many of 
these devices, w hich are used with television sets for other purposes such as gaming devices, DVRs, and 
Blu-ray players, enable consumers to find and stream Internet content to their sets without requiring the 
use of a computer. 1082 And. television sets are increas ingly incorporating such Internet access. Sales of 
such sets are rapidly increasing and are projected to exceed 118 million only a few short years after their 
introduction. Also. iPads and other tablets have emerged as highly popular alternatives for watching 
online video. Moreover, consumers now have wider choice among standalone devices dedicated to 
receiving Internet content on television sets. For example, VeeBeam uses a wireless USB point-to-point 
connection between a laptop and a television, which enables consumers to transmit anything that is on 


10 ' The proportion of viewers using time-shifted television grew 11 percent since the second quarter of 2010 
according to Nielsen's data. Id. 

10 0 Id. Regarding device ownership. Nielsen reports that 290 million people own at leasl one television: 253 
million own a DVD player: 162 million own a video game console: 145 million have digital cable: 129 million have 
a DVR (digital video recorder) and 95 million have satellite television. Id. at 1. 

107 ' Public Knowledge 6/811 Comments at 6 ("in practice online video remains complementary' to traditional 
MVPD or broadcast programming, for most viewers’*): id. at 10 ("whether OVDs compete with MVPDs is a 
complex question. In some ways they do and in other ways they do not"). See also John Hudson. Cable is Still 
King, Says Setflix CKO. The Atlantic Wire. June I. 2011 (citing Nelflix CTO Reed Hastings that “|s|talistically. no 
one is dropping cable’*), http: n w w (heailanuew ire.comTechnology 201106 eahle-still-kiim-sav s-ncilli\- 
cco 38369 (visited Mar. 9. 2012). 

,0 * See Netflix 2010 Form 10-K at 1-2. 

1)7 ’ See George S/alai. Analyst; Kay 71 Industry to Lose 20t),(U)0 Subscribers in 2012. Tur: Hoi.l YW<x>D 
Rfportfr, Nov. 28. 2011 (citing Credit Suisse analyst Stefan Anninger). 

http: uww.hollvwotnlrcportcr com new s/analyst-pay-tv-industrv-losc-266589 (visited Mar. 9. 2012): see also 
Bloomberg News. ( outcast Profit Advances I6 ,j u as l ideo-Subscnher Losses Slow. I..A. IlMFS, Aug. 3. 2011 
(citing Craig Moffett of Sanford C. Bernstein & t o ). See supra . *. 142 (from 2006 through 2010. cable MV PD 
video penetration decreased from 53.8 percent ol all homes passed by cable MVPDs to 46.5 percent). 

10X0 NCTA 6 8/11 Comments at 20. 

l0Sl This is sometimes referred to as ovcr-thc-top viewing. Nielsen describes over-thc-top as the use of devices that 
piggyback on normal distribution channels (cable, satellite, etc.) to pull content directly from the Internet and deliver 
it to the television set. The equipment can include consumer devices such a> DVD players, video game consoles a ml 
wcb-cnahlcd televisions. Nielsen Cross-Platform Report Q3 2011. Glossary. 

118 " NCTA 6 8 11 Comments at 24. 
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their computer screen wirelessly to their television set.* 0 * 1 Likewise, other technologies, like the Google 
TV and Roku dev ices, provide direct links to major sources of Internet content (such as Hulu, Netflix and 
Amazon). 10 * 54 

341. Some reports indicate that OVD users are beginning to “cut the cord” and drop their 
MVPD service in favor of OVD or a combination of OVD and over-the-air television. 10 ^ One survey 
contends that nine percent of respondents have already cancelled their cable subscriptions and an 
additional 11 percent have slated that they are considering doing so. 1086 Cord-cutters, as this group is 
referred to, tend to be younger consumers, 23-28 years old. Thirteen percent of GenXers indicate that 
they were considering cutting the cord and seven percent of baby boomers state that they have also 
considered it. 108 ' Twenty-two percent of the survey respondents indicated that they had watched their 
■'favorite TV show” on a free online video site, and 21 percent stated that they had viewed that same show 
on its own video site. 10 ** Additionally, according to one estimate, 13 percent of consumers with a 
broadband coimection “cord-shaved 5 * in the past year. ,0Hg These data notwithstanding, there are also 
indications that increased viewing of video content delivered over the Internet does not necessarily 


10553 Id. 


ll,SS See Ian Olgeirson and Dcana Myers, Over-the-lop Substitution Forecast to Erode Multichannel Penetrations. 
S\L Kagan, July 15, 2011 (estimating that nearly 4 percent of occupied U.S. households will employ Internet video 
in lieu of subscribing to a multichannel video package at year-end 2011); see also Terrance O'Brien. Xetjlix Users 
More Likely to C ut the Cable Cord , Jan. 15. 2011, litlp: wu w.su itched.com/2ni 1 01 05 nctlli.x-users-mnrc-likelv- 
to-cut-tlie-cahle-eord (ciling a .IP Morgan survey that 28 percent of cable subscribers would consider cutting the 
cord, but that 47 percent of Netllix customers would do so) (visited Mar. 9. 2012); see also Andy Plesser, Roku 
Owners are Cutting the Cord' in Substantial S umbers, Beet.TV. May 10. 2011, 

http;.www huffjnctonpost.com andv-plesser roku-owners-are-cuttim>-t b 86028P.html (citing interview with Jim 
Funk of Roku that ”[s|omc 15-20 percent of Roku ow ners are cancelling their cable or satellite services agreement 
and are rely ing solely on a broadband connection to get their television programming”) (visited Mar. 9. 2012). 

Iu *° Ryan Lawler, Deloitte: 9% Have Cut Cable. Another 11% Are Considering ft. GigaOm. Jan. 4, 2012. 
http: //eigaon.com v idco.dcloitle-cord-etiuirni/ (“GigaOn Deloitte Report"): see also State of the Media Democracy 
Survey, Sixth Edition, http: /wan w deloitte.com view.en US-us Industries media-cntcrtainnRMit mcdin-dctiwcracv- 
survev-sixth••‘index.htmVid"iis furl trnt somd 0103 12 (visited Mar. 9. 2012). 

°* 7 GigaOn Deloitte Report. 

I CHS , . 

hi. 

1 Cord-shaving generally refers to a dow ngrading of pay video services from the subscriber’s MVPD. .See Parks 
Associates. High-speed Broadband May Accelerate Cord Cutting. Aug. 24. 2011, 

http: www parksassociaies.ctmi hhua/articlc hieh-siKed-broadband-mav-accelerate-cord-cuHinn (visited Mar. 9. 
2012). .See also. e g. Brian Santo. A Shave and a Service Cut - Two bits. CED . Oct. 26, 2011. 
httn: 7w ww .cedmaaazine.com'-bloiis-2011 10 .‘a-shavc-and-a-scrvicc-cut-%L2%80°b93-two-hits < v isited Mar. 9. 
2012). One commentcr explains that viewing Internet content on a television set can be relatively simple, as “simple 
as connecting a cable between the 1IDMI output of a computer anJ the HDMI input of a television set” though not 
many consumers may be inclined to view telev ision programming in this manner. Such direct PC-to-TV 
connections are deemed infrequent and restricted to tech-savvy consumers, w ith approximately one-third of 
broadband users connecting a PC’ to their TV to enjoy PC or online video on “the big screen" at least once a year. 

Sec NCTA 6/8/11 Comments at 23-24. See also id. at 24-5 (citing The Diffusion Group. PC-to-TV Connectivity 
More W idespread Than Perceived. Mar. 1. 201 I. httn: tdi 2 icsearch.com blons press-releases. .uchi\ c 201 l O.LPl pc- 
to-tv-eonnectivitv-morc-w ' idespread-than-perceived aspx ). 
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translate into decreased MV PD subscriptions ^ In that regard, a recent survey indicates that, while 
more than 50 percent of online consumers watch television shows and movies online at least occasionally, 
there is still growth in their use of VOD. DVR. and other MVPD-provided options and that surprisingly, 
the more alternative platforms consumers use. the more they tend to spend on traditional television 
subscription services. r/ ' 

342. Although OVDs have begun to make inroads against traditional distributors, online 
vicwership is still dwarfed by its traditional distributors. ^ According to Nielsen. Americans watched on 
average 32 hours and 47 minutes a week of traditional telev ision and two hours and 21 minutes a week of 
time-shifted television, compared to 27 minutes a w eek of video on the Internet, and only 7 minutes a 
week of video on a mobile phone. ‘ ^ Screen Digest estimated that all of the a la cane sales of television 
shows from Apple. Amazon, and other OVD competitors would amount to only S407 million in 2010. 
compared to what PriceWaterhouseCoopers estimates would be the SI43 billion spent on television 
advertising and subscriptions.'^ 4 

IV. RURAL VERSUS URBAN COMPARISONS 

343. In this portion of the Report, we compare video programming competition in rural and 
urban areas.' 0 * 5 We discuss this issue for each of the three categories of video programming discussed 
above - MV PD. broadcast, and OVD. 

344. The availability of satellite-delivered video programming in rural and underserved areas 
is a goal of Section 628( a) of the Act.'** In the 15 th Mobile Wireless Report . the Commission adopted a 
“baseline'’ definition of the term “rural” to mean a county w ith a population density of 100 persons or 
fewer per square mile."“ ? Under this definition, roughly 61 million people, or 21 percent of the U S. 
population, live in rural counties. These counties comprise 3.1 million square miles, or 86 percent of the 
geographic area of the United States. 1 "** We adopt this definition for our analysis. 11 ** Because data on 
the delivery of video programming arc not generally available in a manner that enables us to aggregate 

Y¥ ' Franks Magid Associates. Inc.. Magid Stmfv: Consumers More Connected to TV Sets Thun Ever - TV 
Purchase Intent ions Climb to Pre-Recession Levels. Deni ami for Smart TVs Impressive (press release), Nov. 22. 

2011. Magid surveved a nationally representative sample of 1.530 online consumers ages 12 years and older in 
October 2011 in order to track consumer trends in regards to television. HDI V. 3-D TV. online video and mobile 
vide*) viewing for this annual survev. 

,r "' Id. 

i m For example. Nettlix identifies its principal competitors as including MVPDs with I V Everywhere and VOD 
content: Internet movie and television content providers: DVD rental outlets and kiosk services: and entertainment 
video retailers. See Neillix 2010 I0-K at 2. 

Nielsen Cross-I’lalfonn Report Q2 2011 at 5. 

Ifr>4 Fowler & Schechneral Bl. 

!,/0 " .See hurt her\otice . 26 FCC Red a! 1411 3-15. r€ 56-58. 

10 ^’ 47 U.S.C. § 548(a) ("The purpose of this section is . . . to increase the av ailability of satellite cable programming 
and satellite broadcast programming to persons in rural and other areas not currently able to receive such 
programming. . .**). 

w ‘' IS* Mobile II ire lest Report. 26 FCC Red al 9878. * 378. 

See id at 9878. * 379. These figures are based on 2000 Census data. See id at 9880. n. 1126. 

i<,r See hurther Solice. 26 FCC Red at 14113-14.* 56. We received no comments on our proposal to use the same 
definition as that used in the Wireless Competition Report, supra . n. 1097. 
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county data by population density, we rely on available evidence provided in the record or from other 
sources to compare alternatives for the delivery' of video programming between rural and urban areas. 

A. MVPDs 

345. MVPDs serving rural and smaller markets provide a range of services to millions of 
households, including video via coaxial cable and Internet Protocol television (“IPTV"), digital 
telephony, and broadband Internet access. 1100 ACA reports that its membership of nearly 900 cable 
operators provides these services to 7.6 million households and businesses. 1101 with more than half of its 
members serving fewer than 1,000 subscribers. 110- Many rural MVPDs indicate that they face unique 
challenges in offering competitive video, voice, and broadband services due to the cost of system build¬ 
outs and upgrades in less densely populated areas with a limited consumer base. 110 ' For instance, NTCA. 
a trade association representing more than 580 rural telecommunications providers, states that 252 of its 
members offered cable service in 2010, a decrease from 2007 when 276 members offered this service. 1104 
In addition. NTCA notes a decline in the number of its members selling DBS service. In 2007. 106 of its 
members sold DBS service, and in 2010. the figure dropped to 66. 105 

346. NTCA has, on the other hand, seen a rise in the number of its members delivering IPTV - 
from 61 members in 2007 to 159 in 2010." 00 NTCA and other rural associations predict this number is 
likely to increase as the number of members offering broadband serv ice rises." 0 ' Overall, NTCA reports 
that its members are facing increasing competition in the delivery of video serv ices. A 2009 informal 
NTCA poll indicated that 58 percent of respondents reported facing competition from a cable operator. 92 


100 See ACA 6/8/11 Comments at I: N 1C A 5/20/09 Comments at 1-2. 

,lul See ACA 6/8/1 I Comments at I. 

1102 See ACA 7/29/09 Comments at 3. 

1103 See. eg.. ACA 6/8/11 Comments at 2. OPAS'I CO and N ICA also explain that many rural carriers need to 
share headeiuls to provide video services given the substantial financial cost of entering the video services market. 
They claim that this business model is threatened, however, by the practice of some programming networks to deny 
cable or IP IV systems that share headends access to programming. See OPASTCO 7/29/09 Comments at 20-21: 
MCA 5/20/09 Comments at 11-12. In addition. OPATSCO claims that some networks have denied rural MVPDs 
using an IPTV platform access to their content or imposed unnecessary expenses based on perceived security 
concerns. See OPAS ICO 7/29 09 Comments at 21. 1 sing l l.S. Census data as of 2000. the California PUC further 
reports that a significantly higher percentage of California's rural census blocks arc cither unserved or served by a 
single slate video franchisee or locally franchised affiliate. In comparison, over 86 percent of California’s census 
blocks with two or more providers arc urban. See California PUC 6/8/11 Comments at 1-4. 

1104 See Rural Associations 6 8 11 Comments at ! nn. 1 & 2. These results are based on a 2010 survey of NTCA's 
membership. See id. at 2. 

' - See id 

' ,0 ° .See id. 

!! .See id. The Rural Associations view broadband and the provision of video service as key components to their 
long term viability. .See id. at 2-3. An NTCA 2008 survey on the offering of broadband serv ices ('‘2008 Broadband 
Study ') indicated that rural telcos saw video as a "must have offering" for success in a competitive market. Almost 
two-thirds of respondents already prov ided video to customers - an increase front 63 percent in 2007 and 42 percent 
in 2005. Almost 80 percent of rural telcos w ith future video plans aimed lo offer IPTV service. See NTCA 5/20/09 
Comments at 3. 
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percent faced competition from a satellite provider, and six percent faced competition from an 1PTV 
provider." 0 * 

347. Organization for the Promotion and Advancement of Small Telecommunications 
Companies ( ki OPASTCO”). a trade association representing 520 small incumbent LECs serving rural 
America, found in a 2009 survey of its members that 74 percent of respondents offered subscription video 
service." 00 Almost half of the respondents who did not offer video service indicated that they w ere likely 
to offer it in the near future." 10 Sixty-nine percent of survey respondents also indicated that they faced 
direct competition from one or more non-satcllile video providers. 1 " 1 Among these respondents, 22 
percent indicated that they competed with two or three non-satellite video providers." 

348. Nielsen finds that rural counties tend to rely on DBS more than urban counties tor MVPD 
services. Nielsen categorizes counties based on Census household counts and proximity to metropolitan 
areas. It estimates that, as of the end of 2010, the distribution of television households was as follows: 40 
percent in highly urbanized counties belonging to the 21 largest Metropolitan Statistical Areas (A 
Counties); 31 percent in counties with more than 85,000 households that are not defined as A Counties (B 
Counties); and 29 percent in counties with fewer than 85.000 households (C and D Counties)." 13 
According to Nielsen’s 2011 estimates, in A Counties, 69 percent of television households relied on cable 
service and 23 percent of television households relied on DBS. Sixty-four percent of telev ision 
households in B Counties subscribed to cable and 26 percent subscribed to DBS. In C and D counties, 48 
percent of television households relied on cable service, compared with 42 percent who subscribed to 
DBS."" 

349. One of the biggest challenges small and rural MVPDs report facing is access to video 
content at competitive rates. These MVPDs indicate that a failure to acquire programming at competitive 
prices and terms reduces their ability to provide consumers with competitive and affordable video service 
offerings meeting the economic needs of the community. 1115 For example, several small and rural 
MVPDs contend that, to gain carriage rights to the most popular networks, they are required by the 
owners of those networks to carry less-popular co-owned networks on an expanded basic tier. 11 The 

' 1 * See NTCA 5 20/09 Comments at 3. 
llov See OPASTCO 7/29/09 Comments at 1. 3. 

'""See id 
" " See id. at 4. 

" l2 See id. 

1113 See Nielsen 2010 & 2011 Television Audience Report at 6. Nielsen classifies C Counties as counties not 
defined as A or B counties lhai have more than 20.000 hou.>eholds or are in Consolidated Metropolitan Statistical 
Areas or Metropolitan Statistical Areas with more than 20.000 households. Nielsen classifies D counties as all 
counties not classified as A. B. or C counties: they are very rural. See Nielsen Media Research, Glossary of Media 
Terms (defining Nielsen's classifications of A. B. C. and D counties), hup:, wu w .niclscnmedia.com elossarv 
(visited Mar. 2h 2012). 

1114 See Nielsen 2010 & 2011 Television Audience Report al 6. 

111? See. eg.. Rural Associations 6/8/11 Comments at 5-9: AC A 6 8/11 Comments at 5-10: Rural 'lelcos 6/8 11 
Comments al 3-13: Sure West 7/8/11 Reply at 4-5: N I (’A 5/20/09 Comments at 6: OPASTCO 7/29.09 Comments at 
10-13. 

" u ’ See. eg.. Rural lelcos 6 8/11 Comments at 3-4, 8: AC A 5/20/09 Comments at 9. The Rural Telcos also indicate 
that failure to accept such an agreement results in pricing penalties, and that some programmers now force them to 
carry HD and 3D channels. See Rural Telcos 6 8/11 Comments at 4. 8. 


8761 




Federal Communications Commission 


FCC 12-81 


rural MVPDs claim that these program “tying’' and tiering requirements impose on them unreasonably 
high wholesale costs for programming in comparison to incumbent cable operators, which they then pass 
on to consumers. 1,1 AC A suggests that small and medium-sized MVPDs pay 30 percent more for 
national cable network programming than major MSOs." '* 

350. In addition, several small and rural MVPDs contend that some programmers condition 
access to traditional cable networks, such as ESPN, on payment for distribution of the online version of 
the network, such as ESPN3. I1|M These MVPDs maintain that such programmers require the cost of the 
online versions of the networks to be bundled into basic broadband packages.' 1 " 0 They state that the 
networks charge subscriber fees on the basis of the number of broadband subscribers for the online 
versions of the netw orks as well as the number of video subscribers for linear distribution. 1121 These 
MVPDs argue that this practice forces them to either absorb the additional cost or raise end-user rates for 
broadband. 1122 Small and rural MVPDs also report having to promote programmers’ websites to 
broadband customers outside of their video service territory. 11-3 

35 i. Several video programmers argue that the programming market is extremely competitive, 
which has lead to a diverse array of programming choices for consumers. 1124 In particular, these 
programmers suggest no program supplier has market power thereby allowing new programmers and 
networks to enter the market freely. 1125 Additionally. Time Warner and Fox argue that bundling is a 
prevalent practice in the American economy and provides numerous benefits, such as lowering 
transaction and production costs. They also note many programmers provide MVPDs with the 
opportunity to purchase networks on an individual basis. 1126 Similarly, Viacom claims that it does not 
compel any cable operator to negotiate for carriage of multiple networks nor require any cable system to 


1117 See Rural Associations 6 8/11 Comments at 5-6: Rural Telcos 6/8/11 Comments at 9-11. See also Sure West 
7/8/11 Reply at 5-7. The Rural Telcos also note that these practices preclude them from promoting the lowest basic 
service package. For example. NRTC reports that its members must sell their expanded basic packages, which at a 
minimum contain over 70 channels, at a retail price averaging S50-S60 per month. Comparatively. NRTC contends 
that incumbent rural cable systems not burdened w ith tying or tiering requirements may carry about 50 channels at 
$35 per month per subscriber. See Rural Telcos 6/811 Comments at 10. The Rural Telcos further argue that forced 
tying and tiering requirements prevent the carriage of independent channels on an expanded basic tier. See id at 11. 

1118 See AC A 6/8/11 Comments at 9. OPASTCO further asserts that rural MVPDs lack leverage in negotiating for 
programming due to mandator} non-disclosure agreements between video programmers and rural MVPDs since 
these agreements conceal the true market value for programming. See OPASTCO 7/29/09 Comments at 18-20. 

1119 See Rural I elcos 6/8/11 Comments at 11-13: AC A 8/28/09 Reply at 9-11. 

' See OPASTCO 7/29/09 Comments 13-15. M CA 5/20. 09 Comments at 5-6. 
r: See OPASTCO 7/29/09 Comments 13-15. 

See. eg.. Rural Telcos 6 8 11 Comments at 11-13: Rural Associations 6 8 11 Comments at 7-8; OPASTCO 
729 09 Comments at 13-15. 

1 l_J See Rural Association 6/8/11 Comments at 7: OPASTCO 7/29/09 Comments at 13. 

See. e g.. Fox Entertainment Group. Inc. & Eox Television Holdings, Inc. C omments, MB Docket No. 07-198 
(Hied Jan. 4. 2008) at 19-21 (“Fox 07-198 Comments”): Viacom Inc. Comments, MB Docket No. 07-198 (tiled Jan. 
4. 2008) at 4-8 ("Viacom 07-198 Comments' ): NBC Universal. Inc. & NBC Tclcmundo License Co. Comments. 

MB Docket 07-198 ("NBC 07-198 Comments”) at 42-45. 

M '^ See Fox 07-198 Comments at 20: Viacom 07-198 Comments at 6-8: NBC 07-198 Comments at 42-45. 

Fox 07-198 Comments at 21-22; Time Warner Inc. Reply. MB Docket No. 07-198 (filed Feb. 12. 2008) at 
2-5. 
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purchase any particular network or combination of networks. Viacom further contends that it does no! 
deny small and rural cable operators access to package deals and volume discounts. The company 
indicates it has adopted a flexible approach in negotiating carriage with small cable operators, including 
on occasion making certain programming serv ices available to distributors w ith no license fee or tor a 
nominal amount as well as paving small cable operators for carnage in certain situations.' ' 

352. Disney also deputes the complaints surrounding ESPN3. which it believes relate to 
private business negotiations. It asserts nonetheless that ESPN does not force distributors of anv size to 
cany any of its products. Disney indicates that ESPN works collaborative!) with ISPs distributing 
ESPN3 to acquire new high-speed data subscribers as well as retain and upgrade existing high-speed data 
and video customers. 

353. Small and rural carriers also argue that they pav disproportionately higher prices For 
retransmission consent. 1_ ‘ ACA slates that small and medium-sized MYPDs pay double the 
retransmission consent fees of large providers. v ACA submits data indicating that broadcasters receive 
retransmission consent fees ranging from SO. 14 to SO.75 per subscriber per month, with smaller and 
medium-sized cable operators pay ing the highest fees. 1 Ml ACA contends that higher retransmission fees 
increase consumer costs, which negatively affects entry into the V1VPD market and reduces 
improvements to service and networks. ~ 

354. ACA's members also report facing “take-it-or leave-it" retransmission consent offers that 
may lead them to temporarily or permanently drop broadcast television stations. 1 "' For example, in the 
2008 retransmission consent negotiations. 20 percent of respondents to ACA's 2009 survey were forced 
to temporarily drop a broadcast telev ision station since the parties failed to reach a new retransmission 
consent agreement prior to the expiration of the previous agreement. 1 u Similarly , nearly half of the 
respondents in NTCA's 2010 survey indicated that broadcasters issued “take it or leave it" ultimatums. 1 
Sixty percent of NTCA's survey respondents opted to take the offer for fear of losing customers; 22 

1 ‘ See Viacom 07-198 Comments at 11-13 
11251 See Disney 8 28 09 Rcplv al 0-7. 

M_< As indicated previously, the Commission has initiated a proceeding to examine certain concerns related to 
retransmission consent. See Retransmission Consent \PR\I. supra, n. 154. 

I !V< See ACA 6 8/11 Comments at 6. According to ACA. generally rural providers also must pa> transport fees 
because they operate outside the local broadcaster s signal contours - a co>t that is typically passed on to rural 
consumers. ACA states these fees arc as high as $0.50 per subscriber per signal per month, but are sometimes more. 
See id at 14-15. In addition, in a 2009 survey of AC A's membership, respondents indicated that retransmission 
consent fees were rising faster than the cost of other t> pes of programming. According to respondents, 
retransmission consent fees were about 8 percent of the total video programming expenses in 2000 compared to 2.4 
percent in 2008. See ACA 5/20 09 Comments at 6-7. 

' 1 .SVv ACA 6 8 11 Comments at 8. ACA also contends that retransmission consent fees are even higher when two 
or more broadcasters in the same DMA engage in coordinated retransmission consent negotiations. See id at 10-14. 

II ‘ See ACA 6 8 11 Comments at 8-9: ACA 5 20 09 Comments at 15-16 (indicating that in a 2009 survey of its 
membership. 88 percent of respondents had or were planning to increase cable rates on their basie service packages). 
See also SureXVesl 7 8 I 1 Replv al 5 (arguing that higher retransmission consent costs for smaller MVEDs limit their 
abililv to effectively compete with the incumbent cable operator, and thus negatively impacts consumer choice). 

1LU S’tv AC A 5 20 09 C omments at 13-15. 

1 ' U See id at 14. 

1 See Rural Associations 6/8/11 Comments at 10. 
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percent of respondents who declined the offer ultimately were barred from receiving access to the 
broadcast stations." 3 * AC A further explains non-cash/in-kind compensation provides broadcasters with 
another means to obtain compensation from small MVPDs for programming. These types of concessions 
may include requiring cable operators to carry multicast feeds, to purchase advertising time from the 
broadcaster, or to participate in joint marketing campaigns with die broadcaster. 1 ' 17 

355. As previously indicated, broadcasters have asked the Commission to reject requests to 
significantly alter its retransmission consent rules. 1 With respect to smaller MVPDs, NAB argues that 
there is no evidence or data to support the assertion that smaller MVPDs receive less favorable 
retransmission fees, terms, and conditions in comparison to larger MVPDs. 1110 NAB also indicates that 
retransmission consent fees, terms, and conditions are based on economies of scale, which is a trademark 
of a competitive marketplace. 1140 NAB therefore contends that even if price differentials exist in the 
retransmission consent fees between smaller and larger MVPDs, there is no evidence of price 
discrimination." 41 

B. Broadcast Stations 

356. Television markets serving rural populations tend to have fewer local full-power stations. 
Consumers may also rely more on multicasting than those in large markets for the delivery of major 
network signals such as ABC, CBS, FOX. and NBC. As of July 2011,49 of the 210 television markets 
had three or fewer full-power commercial broadcast stations assigned to them. All of these markets are 
ranked below I0(). 114 ~ Combined, all 49 markets with three or fewer stations represent about 4.6 million 
television households, or four percent of the estimated 115.9 television households nationwide as of the 
2010-2011 television season. 1141 Of the 49 markets. 28 receive at least one of the four major netw orks via 
a digital multicast signal. 1144 Yet Nielsen estimates for 2011 that the percentage of households relying on 
over-the-air distribution of broadcast stations is about the same in the three different categories of 
counties -9 percent in A Counties, 11 percent in B Counties, and 10 percent in C and D Counties." 4 ' 

C. OVDs 

357. As discussed earlier, consumers need high-speed Internet access in order to have access 
to OVDs’ video content. Unfortunately, many consumers in rural America still lack access to this 


4,36 See id. See also SureVVe.si 7/8/11 Reply ai 7-8 (encouraging the Commission to allow MVPDs to substitute 
network and syndicated broadcast programming from a station in a neighboring market in order to minimize the 
competitive harm from broadcasters* withholding retransmission consent). 

1137 See ACA 5/20/09 Comments at 7-10. ACA indicates requiring the carriage of multicast feeds is a particularly 
difficult business arrangement for smaller operators with limited bandwidth capacity. See id at 8 & 10. 

' See supra. € \ 60. 

' ,3<> NAB 7/8/11 Reply. Attachment A at 49. 

" v) Id. at 50. 

" 4I Id at 51. 

" 4 ‘ FCC staff estimates based on data from BIA. DMA ranks and number of stations w ithin each DMA are not 
directly correlated. See supra. *| 162. 

" " FCC staff estimates based tm data from Nielsen. Local Television Market { inverse Estimates . used throughout 
the 2010-2011 season. 

j44 staff estimates based on data from BIA. July 2011. 

’ U5 See Nielsen 2010 & 2011 Television Audience Report at 6. See also supra, n. 1113. 
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important resource. The Commission’s 2011 Rural Broadband Report found that 72.5 percent of the 26.2 
million Americans that still lack access to 3 Mbps 768 kbps or faster of fixed broadband service live in 
rural areas, even though only 21.7 percent of all Americans reside in rural areas. 1,4 ° The report also found 
that close to three out of ten rural Americans 28 2 percent - are without access to fixed broadband at 
3 Mbps 768 kbps or faster, which is nine times larger than the three percent of Americans w ithout access 
in non-rural areas. 14 Additional data further indicates that rural consumers have fewer options with 
respect to broadband technologies and providers than other consumers. iu8 

358. As discussed earlier, despite these findings. NTCA finds that a significant majority of 
rural telcos provide broadband service to at least some portion of their serv ice territory and that several 
rural telcos include a broadband connection in their service bundles. 114k> NTCA's members also report 
operating in an increasing competitive market for broadband service. 11 ^ Eighty-one percent of 
OPASTCO s 2009 survey respondents suggested that the increase of online video has heightened demand 
for faster broadband speeds - w ith 91 percent of respondents providing, or planning to offer, tiered 
broadband services. 

V. KEY INDUSTRY INPUTS 

359. In this section of the Report, we consider key inputs that may affect competition in the 
market for the delivery of video programming. Specifically, we discuss below creators and aggregators 
of video programming and consumer premises equipment. 

A. Content Creation and Aggregation of Video Programming 
I. Overview- 

360. Television programs and mov ies are often created and licensed by major studios that are 
subsidiaries of entertainment conglomerates that also own broadcast and cable networks. Collectively, 
the broadcast and cable netw orks of seven companies - Disney , News Corp., NBC Universal. Time 
Warner Inc.; CBS; Viacom; and Discovery* - account for about 95 percent of all television viewing hours 
in die United States. 1152 Of those, only Discovery , which produces its ow n programming, does not ow n a 


iMt> See FCC. Bringing Broadband to Ri r u Amf.ricva: Updatf io Ri port on Ri r ai Broadband Stratrty 
(201 I). attached to Chairman CienachoMski Releases IpJate to 2009 Broadband Report. GN Docket No. I 1-16. 
Public Notice. 26 FCC Red 8680. 8688. c 10 (2011) (noiing that the analysis is based upon the State Broadband 
Initiative Data (formerly known as SUDD Data)). 

! ,4 " See id. 

See itl 

1 4 ° See NTCA 5 20 00 Comments at 2-3. 

1150 See id. at 3. In the 2008 Broadband Surv ey. 03 percent of NTC A's survey respondents reported facing 
competition from at least one serv ice provider for at least some of their customers. The typical respondent competed 
with two national ISPs, two satellite broadband providers, two wireless ISPs, and one cable company. In particular. 
55 percent of respondents facing competition reported that their competitors were only serv ing cities and tow ns in 
the respondent’s sen ice area; 45 percent of respondents slid their competitors were serving customers throughout 
the respondent's scrv ice area. See id. 

1151 See OPA5TCO 7 29 09 Comments at 5. T iered broadband service refers to the practice of offering a selection 
of broadband speeds at different price points. See id 

" ‘ Craig Moffett et a/.. II cekend Media Blast: IVhy He Haven t Seen a Virtual MSO Yet. Bernstein Research. Jan. 
27. 2012. at 2. 
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major television or movie studio. 1155 These conglomerates may also produce programs for each other's 
networks. 1154 In addition, there are independent studios, such as The Weinstein Company, that create 
television programming and movies. 1155 Movie and television studios generally produce and distribute 
their own programs and movies, and retain ultimate distribution rights. 1156 In some cases, however, 
studios distribute programs and movies on behalf of third parties. 1157 Industry participants claim that the 
production and distribution of television programming and films are inherently risky businesses. 1158 
While studios invest a substantial amount up front to produce video content, the revenues derived from 
the production, distribution and licensing of such content depend primarily on a program’s acceptance by 
the public, which is difficult to predict. 1159 

361. GAO estimates for the Fall 2009 broadcast prime time schedule, the top five program 
producers were the studios affiliated with ABC, CBS, FOX, NBC, and The CW (WBTVG). I1C,U For the 
individual networks, the 2010 share of in-house productions was: ABC, 60 percent: CBS. 61 percent; 
The CW, 90 percent; FOX, 72 percent; and NBC, 63 percent. 111,1 Industry observers and participants 


1l5 ’ On the other hand. Sony Corporation operates a television and movie studio, but does not operate cable or 
broadcast networks. 

1, 4 for example. News Corp.'s Twentieth Century Fox Television produces Modern Family for Disney’s ABC. 
Awake for Comcast’s NBC. How l Met Your Mother for C BS, and Futurama for Viacom's Comedy Central. News 
Corp.. SEC Form 10-K for the Year Ended December 31, 2010. at 9-10 (“New s 2010 Form 10-K”). 

1155 I he Weinstein Co.. About The W einstein Company, htin: Vwcinsteina*.eom/about-us/ (v isited Mar. 7. 2012). 

1156 For example. Warner Brothers Television Group ("W B I VCD. a subsidiary of Time Warner, develops and 
produces new television series {e.g.. Tw o and a Half Merit, reality-based entertainment shows and animation 
programs for Time Warner’s cable networks and third parties. Time Warner Inc.. SEC Form 10-K for the Year 
Ended December 31 . 2010. at 7 ("Time W arner 2010 Form I0-K“). In 2010. W arner Brothers Studios, another 
subsidiary of Time Warner, w holly financed the production, marketing, advertising and distribution of eight films, 
while distributing 15 films financed in whole or in part by other parties, id. 

,! v For example, Viacom's Paramount Studios distributes animated feature films produced by DreamWorks Studios 
arid CBS Filins. Michael Cicply A Brooks Barnes, A Studio 's Real-Life Drama. N.Y. Timls, Jan. 29. 2012. 
hltn:' w wvv.nvtimes.com 2012 01 30 business media.'dreaimvorks-caij”iit-in-a-real-life-drama.htmt , . > Dai:e\vanlcd-all 
(visited Feb. 10. 2012): Viacom Inc.. SEC Form 10-K for the Year Ended December 31. 2010. at 66 (“Viacom 2010 
Form 10-K’*). In addition. Lionsgate has home video distribution rights to prime time series and library titles from 
ABC’ Studios, while CBS Television Distribution sy ndicates Harpo Studio's Dr Phil and Rachael Ray to television 
stations. See Lions Gate Entertainment Corp.. SEC Form 10-K for the Year Ended December 31. 2010. at 18 
("Lionsgate 2010 Form 10-KD; Harpo, Inc.. Oprah Winfrey's Official Biography. 

http, www,onrah.com pressroomOprah-W infrevs-OHicial-Biogranhv/7 (visited Mar. 26. 2012): CBS Studios Inc.. 
CBS television Distribution Featured Shows , htlp: w\s vv chMivd.com shows mainaspx (visited Mar. 26. 2012). 

1 i5S l ime Warner 2010 Korrn 10-K ai 19. 

n ' hi. According to Time W arner. the public acceptance of the studios' content depends on many factors, 
including die availability of competing content, the availability of alternative forms of leisure and entertainment 
time activities, the adequacy of efforts to limit piracy, studios' ability to develop strong brand awareness and target 
key audience demographics, studios' ability to anticipate and adapt to changes in consumer tastes and behavior on a 
timely basis, and general economic conditions. 

1160 GAO. Media Programming: Factors Influencing the Ability of Independent Programming in Television and 
Programming Decisions in Radio. GAO-10-369. Mar. 2010, at 13. I he CW network is jointly owned by CBS and 
T ime Warner. 

1,1 WGAW 6/8/11 Comments at 6. See also Deana Mvers. Comedy Returns to Broadcast . SNI. Kagan. May 27, 
2011. To promote a more competitive media marketplace, the W rilers Guild of America. West proposes that the 
(continued....) 
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believe that in order to retain control over the distribution of their content, including OVD and VOD 
distribution, networks may rely more on in-house production. 1162 l ime Warner asserts that despite the 
increasing number of networks distributed by MVPDs, access to prime time and syndicated television 
slots for its studio has tightened as networks and O&Os increasingly rely on programming from content 
producers aligned with or owned by their parent companies. 1101 Time Warner, which owns studios that 
are not vertically integrated with a broadcast television network, states that this could lead it and similarly 
situated studios to launch fewer new television series and to receive lower licensing fees. 11 '' 4 

362. Broadcast Programming. Broadcast networks license programming from in-house 
production studios, third-party' studios, and sports leagues." 65 Television production studios develop 
programs in collaboration with independent writers, producers, and creative teams. 1166 Broadcast 
networks' primary' expense is the cost to acquire or license television programming, including sports 
programming and feature films 116 Premium sports programming is the most expensive, while reality' and 
non-fiction programming are the least expensive. 1168 Broadcast networks also incur the expense of 
producing certain programming, most notably non-entertainment programming, such as news and public 
affairs, that is unlikely to be acquired from a studio. SNL Kagan estimates that programming costs for 1 l 

(Continued from previous page) - 

Commission require the broadcast networks devote at least 25 percent of their prime time schedule to programming; 
that is owned and produced by independent sources. WGAW 6/8/11 Comments at 15-16. WGAW defines 
independent producers as studios or production companies that are not owned or affiliated with a major broadcast or 
cable network or an MV PD provider. Id. at 3. 

ll6 ~ Spencer Wang, Shub Mukherjce, and Michael Scnno, Entertainment Industry: Sot All Cable Setworks Are 
Created Equal. Credit Suisse, Jan. 31. 2012. at 34 ("Wang") ("|W |e believe that cable networks that own more of 
their programming w ill have more control over their destiny... [Kjven if the total [number of MVPD subscribers] 
declines, networks that own the programming that they air will be able to (earn revenue from| their content by 
selling these rights to [OVDs].”). See also Time W arner 2010 form 10-K at 25; Sony kabushiki Kaisha (Sony 
Corporation). SEC Form 20-Ffor the Fiscal Year Ended March 31. 201 /, at 31 ("[B)roadcust networks in the U.S. 
continue to produce their own shows internally."). 

Uty} Time W artier 2010 Form 10-K at 10-11. Studios differ on how they assess cable and broadcast networks’ 
demand for television programming. Lionsgate expects to sec an increase in demand for its programming. It 
expects key drivers to include the success of the cable industry's bundled services, increased average revenue per 
user and accelerated growth in advertising. Additionally, Lionsgate claims increased capacity for channels on 
upgraded digital cable systems and satellite systems has led to the launch of new networks seeking programming to 
compete w ith traditional broadcast networks as well as other existing networks, l ionsgate 2010 Form 10-k at 7. 

nw Time Warner 2010 Form 10-K. at 25. 

1 ,hi The Walt Disney Co.. SEC Form 10-K for the Year Ended December 31. 2010. at I (“Disney 2010 Form 10- 
K”): News 2010 Form 10-k at 13, 46. 55-56; Comcast Corp., SEC Form 10-K for the Year Ended December 31. 

2010 . at K) (“Comcast 2010 Form I0-K“); CBS Corp.. SIX' Form 10-K for the Year Ended December 31. 20HK at l- 

2 ("CBS 2010 Form 10-K"). 

1166 Individual studios develop half-hour comedies, one-hour dramas, television movies, mini-series, and/or non- 
fiction programming for cable or broadcast networks. Disney 2010 Form 10-K at 1; Lionsgate 2010 Form 10-K at 
48; Time W arner 2010 Form 10-K at 7-8. 

UG Broadcast networks, including CBS, FOX. and ABC. whose television studios operate as separate divisions of 
their conglomerates, include in-house programming as expenses. News 2010 Form 10-K at 9; Disney 2010 Form 
10-K at 30; CBS 2010 Form 10-K at 1-2. In contrast. NBC Universal's NBC and Tclcmundo broadcast networks 
and production studios operate as a single division, competing directly with other productions studios and content 
creators. Comcast 2010 Form 10-K at 9-10. 

Wang at 31. 
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nationally distributed English and Spanish-language broadcast networks stayed relatively steady from 
$13.1 billion in 2006 to $13.4 billion in 2010 ,i jJ 

363. For a ty pical broadcast entertainment program, about one year ahead of the scheduled ait- 
date, each broadcast television network selects approximately two or three dozen shows to develop into a 
pilot or sample episode. Of the approximately 120 pilots that studios produce for the major broadcast 
networks, about half are selected for the start of the coming television season. The netw orks usually 
commit to funding 13 episodes of a weekly series provided that the show attracts a minimum number of 
viewers, with an option to order an additional nine to 11 episodes to complete the television season. 110 
As of 2010. an hour-long, scripted pilot could cost a studio between $2.7 million and S3 million to 
produce, with some costing significantly more. 1171 Broadcast networks may pay a studio about $1.5 
million to license the program. 1172 

364. Broadcast networks derive about 99 percent of their net operating revenues 11 3 from the 
sales of advertising time for their network broadcasts. 1174 The ability to sell commercial time and the 
rates received are primarily dependent on the size and nature of the audience that the network can deliver 
to the advertiser as well as overall advertiser demand for time on network broadcasts. 1175 A decrease in 
audience ratings can lead to a reduction in pricing and advertising spending, adversely affecting a 


110 SNI, Kagan, / VXetwork Industry Benchmarks: Broadcast (2006 - 20IU) (“SNL Kagan Broadcast 
Benchmarks”). SNL Kagan defines programming expenses as the direct cost of creating, acquiring, and distributing 
content and services. For the years 2006-2010. SNL Kagan included financial data from CBS. NBC', ABC', FOX. 
Univision. The CW. Telemundo. TeleFutura, ION. A/leca America, and MyNetwork I V. For 2006. SNI. Kagan 
includes figures from the networks The WB and UPN in the industry totals. For 2009 and 2010. SNL Kagan also 
includes figures from Estrella TV in broadcast network industry estimates. See also SNI. Kagan. Media trends. 

2011 Edition, at 20-21 ("SNL Kagan 2011 Media Trends"). NBC has higher costs in even years due to the 
Olympics. Id. 

1170 Each year, studios can lose hundreds of millions of dollars on flops. See. e.g.. Meg James. TV's Evolution 
Brings .Wvr Profit Scjuabb/es. L.A. TIMES. Jan. 17. 2006, at CL In contrast. Discovery Networks CEO David Zaslav 
stated that they have made a concerted effort to "trim the waste" of the development process by w aiting to see how a 
pilot episode performs before ordering more than four episodes at time. Discovery Communications. Inc.. 
Presentation to Deutsche Bank Media <K Telecom Conference , Corrected Transcript. Feb, 28. 2012, at 5 ("Discovery 
Presentation Transcript”). Neiflix, on the other hand, has ordered 26 episodes of an original series. House of Cards. 
for about $4 million per episode, without a pilot episode. Ben Fritz Joe Flint. Xetflix Less about Flicks. More 
about 77 . L.A. I IMF.s. Feb. 4. 2012, at BE 

111 See Marisa Guthrie. Is Xetuork TVs Model Lost?. Broadcast 1NG <fc Cable. Apr 26. 2010. at 10. A half-hour 
situation comedy costs slightly less, about $2-$3 million per episode in 2011. Paige Albiniak. Will Sheen Get Payne 
Treatment on Yew Show?. Broadcasting & Cable. July 25. 2011. at 29. Network reality programs are less 
expensive to produce, with the average cost between $1.5 million and $2 million per episode. Bill Carter. XBC to 
Pay Outsiders for Blocks of Programs. N.Y. IlMrs, Dee. 3, 2007. at Cl. 

ll7 “ See Bill Carter. XBC to Pay Outsiders for B Ticks of Programs. N.Y. Times. Dec. 3. 2007, at Cl. 

11 Net advertising revenue is the total amount networks charge advertisers to carry their commercials net of 
commissions charged to client companies by ad agencies to buy time on the networks, i.e.. the revenues that 
broadcast networks actually receive. Net operating revenue includes net advertising revenue plus all other sources 
of revenues. See Table 25. 

1174 CBS 2010 Form 10-K at 1-2: Disney 2010 Form 10-K at I: News 2010 Form 10-K at 45. 

11 Disney 2010 Form 10-K at I. 
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broadcast network's financial performance." 76 Between 2006 and 2008. net operating revenues for the 
broadcast television network industry increased from $16.6 billion to $16.8 billion. In 2009, it declined 
to $15.5 billion, but increased to $16.4 billion in 2010. 117 ' 

Table 25: Broadcast Television Network Industry Financial Performance" 8 


Revenue (in thousands) 



2006 

2007 

2008 

2009 

2010 

Gross Advertising 

$19,422,445 

$19,504,124 

SI 9.680.532 

$18,134,566 


Net Advertising 

$16,509,078 

$16,578,505 

$16,728,452 

$15,414,381 

$16,297,061 

Other Operating 

Revenue 

$51,278 

$59,994 

$48,964 

$61,120 

$87,006 


Net Operating 

$16,560,356 

$16,638,499 

$16,777,416 

$15,475,501 

$16384,067 

Revenue 







Expenses (in thousands) 



2006 

2007 

2008 

2009 

2010 


S2.412.129 

$2,326,703 

$2,319,787 

$2,301,060 

S2.3 50,880 


$13,054,780 

$12,728,519 

$13,337,526 

SI2.6I3.II7 

$13,414,689 


$246,632 

$170,650 

$133,563 

$81,467 

$48,109 


Total Operating 

$15,713,541 

SI 5,225,872 

$15,790,876 

$14,995,644 

$15,813,678 

Expenses 







Cash Flow (in thousands) 



2006 

2007 

2008 

2009 

2010 

Cash Flow 

$846,814 

$1,412,628 

$986,540 

$479,857 

$570,389 

Cash Flow' Margin (%) 

5.11% 

8.49% 

5.88% 

3.10% 

3.48% 


365. Studios often do not profit from a show for several years, if ever. They hope to earn large 
revenues during subsequent distribution windows of the programs" 7 ^ in ancillary markets, including 
syndication to broadcast television stations and y or cable networks; DVD and Blu-ray release; international 
distribution; and online distribution. The pcrfonnance of a television series in subsequent distribution 


" 7o News 2010 Form 10-K at 30-31. ABC was nevertheless able to increase its advertising rales between 2009 and 
2010 for prime lime programming despite a decline in prime time ratings. Disney 2010 Form 10-K at 29-30. 

11 ' 7 SNL Kagan Broadcast Benchmarks. Increased revenues for broadcast networks in even years arc due in part to 
the airing of the Olympics. Because most political advertising is purchased on a regional basis (e.g.. on a statew ide 
basis for gubernatorial and senate elections us well as presidential campaigns that target swing slates), it tends to 
impact broadcast stations more than broadcast networks. In some cases, however, presidential campaigns may 
purchase advertising on broadcast networks. See Jim Rutcnberg, Searing Record Obama s Ad Effort Swamps 
McCain. N Y. TiMfcS, Oct. 18. 2008. at A1. 

" 7X FCC staff estimates based on data from SNL Kagan. See SNL Kagan Broadcast Benchmarks. 

11/0 CBS 2010 Form 10-K at 1-3: Lionsgntc 2010 Form 10-K at 8. 
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windows is highly correlated with the ratings of its initial telecast.' M Typically, a series must be 
broadcast for at least three to four television seasons to generate a sufficient number of episodes to make 
it desirable for syndication to broadcast television. 1181 Moreover, not all series lend themselves to 
subsequent distribution. For example, with respect to the syndication market, broadcast stations and cable 
networks prefer series with episodes that have self-contained story lines which give them the flexibility to 
schedule the episodes out of sequence. 1182 The most popular network television series are sold into both 
broadcast television station and cable network syndicaton. 118 ’ In the past, studios primarily sold 
television situation comedies to broadcast television stations. As cable networks have earned more in fees 
from M VPDs, their programming budgets have increased, enabling them to bid for situation comedies as 
well as dramas. 1184 Unscripted, or “reality*" programming, generally has little value in the syndication 
after its initial airing. 1185 

Table 26: Television Studio Revenue Streams 1 iS * 

(Revenue in millions) 



2006 

2007 

2008 

2009 

2010 

Broadcast Network 

MIESES 

$12,197 

$12,786 

$12,048 

$12,693 

Syndication (Cash) 

$3,162 

$3,303 

$3,379 

$3,316 

$3,227 

Syndication (Gross Barter) 


$2,823 

$3,015 

$2,878 

$2,813 

Basic Cable Networks RSNs 
(Cash) 

$15,197 

$17,165 

$18,783 

$20,855 

$22,460 

Premium Cable TV Domestic 

$2,584 

$2,594 

$2,611 

$2,696 

$2,989 


Total Domestic 


$36,280 


$38,082 


$40,573 


$41,793 


$44,182 


Total International 

$8,666 

$8,965 | 

$9,454 

$10,178 

$10,555 



$44,946 

$47,047 

$50,027 

$51,970 

$54,737 


MK,) A network's decision to cancel a program due to poor ratings may prevent a studio from recouping its 
production expenses, requiring the studio to immediately write-off of any unamortized production costs. Viacom 
2010 Form 10-K at 65. 

1,81 More recently, syndication sales have occurred within the first two seasons of a show’s initial airing. One-hour 
dramatic series airing on broadcast networks between 2000 and 2010 only had a 17.1 percent probability of being 
renewed into a fourth season. Deana Myers, 1-Hours Chance of Success. SNL Kagan. Dee. 22. 20II. 

IS “ Second Life : Digital $$$ Amp Synilie Biz. Daily VarihIY. July 21. 2011, at 1. 

! Deann Myers. "Off-Network Deals Continue to Break Records." Economics oj Xetworks, SNL Kagan. July 9. 
2012 . 

1,84 SNL Kagan, Syndication; Background. Feonomies of TV Programming and Svndieation (2007) at 70. 

1185 For this reason, rights holders for reality programming often allow entire seasons to be av ailable online instead. 
Andrew Wallenstein. ABC-ItBIT Deal Rewrites Syndic, Digital Rules, Daily V ARIF TV. Nov. 14. 2011. 
http:7vvww .variety com article, VR111X046062 (visited Mar. 26, 2012). 

M8 ° FCC staff estimates based on data from SNL Kagan. See SNL Kagan 2011 Media Trends at 1% (containing the 
data for 2009-201 I): SNL Kagan. Data Library. Worldwide 7 V Programming Market for C S Produces 
Programming fSMify. Historical. Nov. 30. 2009 (containing the data for 2006-2008). 
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366. Cable Programming. Similar to broadcast networks, cable networks also license 
programming from in-house production studios, third-party studios, and sports leagues. As with 
broadcast networks, programming represents a major expense for cable networks." 5 ' SNL Kagan 
estimates that combined, the basic cable networks’ programming expenses were SI4.4 billion in 2006. 
representing 44.1 percent of total S32.6 billion in net industry revenues for cable networks, and rose to 
$20 billion in 2010, representing 44.2 percent of S45.3 billion in net industry revenues for cable 
networks.' 1 A typical hour-long, scripted cable drama costs less to produce than a broadcast drama, 
approximately $2 million per episode. And cable networks generally pay lower licensing fees than 
broadcast networks - about SI million per episode. On the other hand, the returns for a studio on a 
popular cable network show may be less than a broadcast network show because the former tends to 
attract a fraction of audience in its original airing. "" In addition, cable series have about 10 to 13 
episodes per series per season compared with 22 to 24 episodes for a broadcast series. 

367. Cable networks are the primary source of profit for entertainment conglomerates. n ° 2 
Cable networks earn revenues primarily from two sources, advertising and MVPD license fees paid on a 
per subscriber basis. Premium cable networks, described in more detail below, are generally available to 
subscribers for an additional fee, are commercial-free, and offer specialized programs including unedited 
movies, original series, and sporting events. Combined, basic cable networks earned about $15.1 billion 
in net advertising revenues in 2006, and $19 billion in net advertising revenues in 2010. 93 Subscriber 
fees rose at a much faster rate. Basic cable networks collectively earned about $16.3 billion in subscriber 
fees in 2006. and $24.9 billion in 2010.' 194 A two-tier structure has emerged in which the established 


m7 Wang at 29.32. 

SNL Kagan. TV Setwork Industry 1 Benchmarks: Basic Cable Sctworks (2006 - 20l0j ("SNL Kagan Basic Cable 
Benchmarks"). For broadcast and cable networks, sales, general, and administrative expenses (“SOA") represent 
the other major expense besides programming. We compare the prolil margins of the two types of networks in our 
discussion of sports programming, infra. 371-76. See also W ang at 27-33 (indicating that programming expenses 
play a key role in a cable network group’s cost structure). 

l,s ° Because they know that they will earn less money from cable networks, studios adjust their budgets accordinglv . 
They rely on tighter budgets, smaller deficits, and investment by international markets. Bill Carter. Weighty Dramas 
Flourish on Cable , N.Y. TlMtS. Apr. 4, 2010. at Bl: SNL Kagan TV Programming Report 109. 

1110 In addition, the possibilities for syndication are more limited, since cable networks fear that they might dilute 
their brand by running programming that originally aired on a competitor. SNL Kagan TV Programming Report at 
109. 

11 M Bill Carter. Embracing Cable s Concept of Opening Sight. N.Y. I IMPS, Jan. 15. 2012, at B3. Cable networks 
generally air epiM>des of a series consecutively, with no pre-emptions or repeats, while broadcast networks spread 
the episodes out over a period of nine months. U. 

1 For five of the entertainment conglomerates (Disney, lime Warner. Viacom. Discovery Networks, and News 
Corp.). cable networks contribute anywhere from 60 percent to more lhan 90 percent of company wide earnings 
before interest and taxes ("EBIT"). Wang at 2. See also Comcast Corp.. Comcast and GE Announce Content Joint 
Venture (slide presentation). Dec. 3. 2009. at 4 ("('able channels represent X2% of (he new joint venture's (XT 
[Operating Cash Flow] and drive its profitability ."), http: w ww cmesk com events efm 'Year 2009 (visited Mar 2. 
2012); Meg James, Cost of Cable TV Content Soars. L.A. TiMts. Dec. 8, 2011. at Bl. 

1191 SNL Kagan. Economics of Basic ( able Setworks. 2011 Edition, at 13 ("SNL Kagan Basic Cable Report"). See 
also Table 27: SNI. Kagan Basic Cable Benchmarks. 

1194 SNL Kagan Basic Cable Report at 13. See also SNL Kagan Basic Cable Benchmarks. Basic cable networks 
collectively earned about $1.3 billion in additional operating revenue in 2006 and about $1.4 billion in 2010. 
Depending on the structure of the cable networks' parent company, this revenue may include ancillary revenues 
(continued....) 
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major-brand cable networks charge MVPDs subscriber fees, while newer networks pay MVPDs for 
carriage in order to launch. 11 ' 5 The top networks enjoy relatively high per subscriber license fees, while 
less viewed cable networks, even those that are well established, might receive only a few pennies per 
month per subscriber. For example, in 2010 ESPN charged on average $4.39 per month per subscriber 
(up from $3.48 in 2007). On the other hand, TNT, the most expensive non-sports network, charged $1.06 
in 2010 (up from $0.91 in 2007) and MTV Hits charged $0.01 in 2010 (the same price charged in 
2007). ,h * Collectively. Comcast, Discovery', News Corp.. Disney, Viacom, and Time Warner earned 
more than 69 percent of total basic cable subscriber fees in 2010. and 84 percent of basic cable network 
advertising revenues. 119/ For several MVPDs. subscriber fees paid for carriage of programming is a 
major expense, or their single largest expense item. 1195 

Table 27: Basic Cable Network Financial Performance 110 " 


Revenue (in thousands) 

2006 

2007 

2008 

2009 

2010 

■bibh 

$17,762,171 




$22,509,530 

Net Advertising 

$15,097,845 

SI 6.370.881 

$17,538,855 

$17,388,205 

$19.113.100 

Subscriber Fees 

$16,225,993 

mmmm 

$20,507,329 

$22,732,037 

$24,756,531 


$1,295,956 

HKIM 

tmmm 

$1,267,576 

msnmm 


Net Operating Revenue [ S32,619,795 | $36,252,879 [ $39,491,967 [ $41,387,819 [$45,265,744 


Expenses (in thousands) 



2006 

2007 

2008 

2009 

2010 


$6,614,666 

lyatek&teai 

S6.930.042 

$6,572,993 

$6,765,499 


$14,358,296 

$16,156,814 

$17,462,761 

$18,567,669 

$20,045,769 



$20,972,961 $22,996,137 

$24392,803 

$25,140,823 $26,814,919 


Cash Flow (in thousands) 



2006 

2007 

2008 

2009 

2010 

Cash Flow 7 

$11.646,934 

$13,257,188 

$15,099,056 

$16,247,693 

$18,450,826 



36.6% 

38.2% 

39.3% 

QESl^HI 


(Continued from previous page) - 

from consumer product licensing, brand licensing, home entertainment sales of programming, and syndication or 
international distribution. See Viacom 2010 Form 10-K at 37-38; CHS 2010 Form 10-K at 11-7; l ime Warner 2010 
Form 10-K at 2. 

' ‘ 5 See Vogel supra, n. 463. at 351, n. 17. 

1! SNI, Kagan. / / Xenvork Summon \ Basic ( able Xenvork by Affiliate Revenue Per .Ivy Sub Month (2006 - 
2010} (**SN1. Kagan Basic Cable Network Affiliate Revenue’’). Other networks {e.g. Family Net and Reel/Channel) 
do not charge any monthly subscriber fees. Id. 

1,97 W ang at 8. 

11 * See, e g., Comcast 2010 Form 10-K at 4; I ime Warner Cable 2010 Form 10-K at 23; Cablevision 2010 Form 
10-K at 32; Suddenlink 2010 Annual Report at 25-26; Mediacom 2010 Form 10-K at I I; DISH Network 2010 Form 
10-K at 19. MVPDs expect these costs to rise. See. e.g., Comcast 2010 Form 10-K at 41: Time Warner Cable 2010 
Form 10-K at 38; Cablevision 2010 Form 10-K at 32; Charter 2010 Form 10-K at 8: Insight 2010 Form 10-K at 36: 
Suddenlink 2010 Annual Report at 12-13: DIREC TV 2010 Form 10-K at 19: DISH Network 2010 Form 10-K at 19. 

' l9 " FCC staff estimates based on data from SNL Kagan. See SNI. Kagan Basic Cable Benchmarks. 
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368. Movies. Similar to television production, movie production, marketing and distribution 
can involve significant costs over an extended period of time. lJ) ° The production process involves 
decisions regarding financing a movie, development of a screenplay, assembling the artistic and technical 
staff, and the actual filming and post-filming editing/post-production process. 1201 Studios may distribute 
their own movie productions or they may acquire movies for theatrical release and or other distribution 
outlets from the content's creator. 1 ' 0 ” Feature films ty pically are produced or acquired for initial 
exhibition in theaters, followed by ancillary distribution windows. 

369. A studio typically incurs losses during a movie’s theatrical exhibition, and may not 
realize profits until well after that time. Studios indicate that the costs of producing and marketing 
movies have steadily increased in recent years, outpacing domestic theater revenues. 1203 In particular. 
Viacom states that the costs of movie production have risen faster than revenues from ancillary' 
markets. 1204 On average, six or seven out of ten major theatrical movies produced may be unprofitable, 
and one might break even. 1205 Premium cable networks provide a sizable source of production financing 
for the movie studios, representing nearly 12 percent of their revenues in 2010. These networks commit 
to spending hundreds of millions of dollars in advance to license a specified number of airings of a 
studio's movie catalog (sometimes exclusively) for up to nine years. 1_0ft In turn, the premium networks 
can retain the allegiance of M VPDs, their primary customers. License fees negotiated by the studios are 
based on the theatrical performance of the movies in the packages. SNL Kagan estimates that in 2010 
premium networks spent about 62 5 percent ($ 1.87 billion) of their programming budgets on movies, 
compared with 37.5 percent (SI.I billion) on original programming. 1207 In 2007, premium networks spent 
about 66 percent (SI .71 billion) of their programming budgets on movies, compared with $882 million on 


Viacom 2010 Form 10-K at 12-13: Lionsgate 2010 Form 10-K at 24: Time Warner 2010 Form 10-K at 25. The 
increasing popularity of 31) movies and the trend toward producing event and franchise films (which often entail 
higher talent costs for movies later in the scries) could result in even higher production costs. Time Warner 2010 
Form 10-K at 25. 

1201 Lionsgatc 2010 Form 10-K at 9-10. 

I n " Id. at 13-14. According to Lionsgatc. the decision to acquire a movie is based on expected critical reaction, 
marketability, potential for commercial success, cost to acquire the picture, estimated distribution and marketing 
expenses, and ancillary market potential. Id. 

1-01 Viacom estimates that it receives the ultimate revenues for a movie from all distribution windows within ten 
years of the movie’s initial release. It estimates that for acquired film libraries it receives revenues over a period 
w ithin 20 years from the dale of acquisition. Viacom 2010 Form 10-K at 64-65. 

l " ai Viacom slates that revenues from subsequent markets have historically exhibited a high correlation to domestic 
theatrical performance. Id. 

I ' ,i Vogel al 71. 

l CK ' Id. at 337. For example, the Disney Studio and Sony Studio license telev ision and online view ing rights of their 
movie catalogs to Star/, l ionsgatc. however, generally licenses its films to networks (including TV Guide Network, 
in which it has an ownership interest), on a film-by-film, rather than an output basis. Lionsgate notes that without 
multiple output agreements that typically contain guaranteed minimum payments, its revenues may be subject to 
greater volatility, which could have a material adverse effect on its business, financial condition, operating results, 
liquidity and prospects. Lionsgatc 2010 Form 10-K at 28. In April 2008. Lionsgatc. along w ith Viacom, and MOM 
studios, formed KPIX. a premium television channel and VOD service, for its theatrical releases after January 1. 

2009. FP1X. which launched in October 2009, provides Lionsgatc with an additional platform to distribute its 
library of motion pielure titles and television episodes and programs. Lionsgatc 2010 Form 10-K al 28: Studio 3 
Partners. When is EP !\ n , http: corp.enixhd.eom (visited Mar. 2b, 2012). 

SNL Kagan 2011 Media trends at 155. 
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original programming. 120 * On average, about 25 percent of the retail price MVPDs charge consumers for 
premium networks goes to the movie studios. 

Table 28: Motion Picture Studio Revenue Streams' 10 

(Revenue in millions) 



2006 

2007 

2008 

2009 

2010 

Domestic: 






Theatrical Rentals 

$4,798 

S5,l 18 

$5,119 

$5,672 

$5,678 

Home Video 

$12,515 

$12,056 

$11,384 

$10,387 

$9,275 

PPV VOD 

$62 1 

■■mszi 

$804 


■m 

Premium Cable TV 

$1,731 

HD9 

S 1,689 

BHE3EE11 

SI,868 

Digital 


$70 

$242 

$503 

$752 

Basic Cable 

$2,611 

S2,638 

S2,690 

$2,714 

$2,769 

Broadcast Networks 

$478 

$444 

$418 

$394 


TV Syndication 

$152 

$158 

$163 

$168 

$173 

Other™ 

$1,285 

SI.393 

$1,324 




1 Total Domestic: 

$24,209 

$24,263 

S23,833 

■HSE29 

$23,557 


Total International: | 

$23,881 | 

$25,379 

$25,853 

$26,184 

$26,453 | 


Total: 

S48,090 

$49,643 

$49,687 

$50,058 

$50,010 1 


370. Home entertainment distribution involves the marketing, promotion and sale and/or lease 
of DVDs and Blu-ray discs to wholesalers and retailers who then sell or rent them to consumers. 212 
Studios also distribute television programs and movies for individual rental through such companies as 


1-08 SM. Kagan. Media /rends. 2008 Kdition, at 201. 

12 ‘" Vogel at 337-38 & 351. n. 16. 

Wade Holden, Distributor Revenue Should Continue Growth. SNL. Kagan. Dee. 28. 2010 (containing the date 
for 2006-2000); Wade Holden. Home Video a Temporary Lag on Distributor Revenue. SNL. Kagan. Sept. 26, 201 1 
(containing the data for 2010). 

pi ; 

' ' 'Other*' includes hotel, airline and merchandise licensing. 

( *’ l ~ l.ionsgate 2010 Form 10-K at 6. Studios may rely on third parties to manufacture the discs, warehouse the 
discs, and deliver the discs to retailers. Time Warner 2010 f orm 10-K at 8. 
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Redbox and Rentrak Corporation 1:P or via subscription services such as Netflix 12 ’ 4 and Blockbuster. 12 
While the domestic home video window has accounted for the largest proportion of domestic revenues for 
movie studios for several years, the proportion of movie studios’ revenues attributable to this window has 
declined from 51.6 percent of the total S24.2 billion in revenues ($12.5 billion) in 2006 to 39.4 percent of 
S23.6 billion in domestic revenues ($9.3 billion) in 2010. i:ift 


371. Sports. As noted above, rights for major sporting events are licensed to networks or 
stations by professional or collegiate leagues. 21 ' Some leagues or teams operate their own regional or 
national cable sports networks {eg., the NFL Network and Mid-Atlantic Sports network, the latter 
operated by the Baltimore Orioles and Washington Nationals baseball teams). Many regional sports 
networks (**RSNs’') are affiliated with entertainment conglomerates, such as Disney or Comcast. 1 We 
estimate that there are 93 RSNs in operation today.The networks or stations may supply their own 
on-air talent, cameras, and production facilities to create sports programming, 12:0 and sell advertising and 
sponsorships for the programs. Alternatively, networks can sell airtime to independent production 
companies for ‘time buys,*’ in which an outside producer pays production costs and finds advertisers. 


i_n Rentrak Corporation is a global digital media and research company. Its Video Retailer Revenue Sharing 
service is a wholesale operation that provides regional and independent retailers who rent home entertainment 
products to customers with an opportunity to acquire new inventor) from studios in the same manner a> major 
national chains. Rentrak Corp., Home Entertainment Services: Video Retailer Revenue Sharing , 
http: Vwww.rcntrak.com section/homent a ideo retailers index.htinl (visited Mar. 6. 2012). 

1214 In addition to playing a role in the home video market for movie studios through its disc rental and streaming 
services. Netflix is also commissioning original television programs and acquiring distribution rights for library 
content in the traditional syndication window. See supra , € 303. 

12,5 Lionsgate 2010 Form 10-K at 18. See also l ime Warner. Inc., Presentation to Morgan Stanley Technology. 
Media & Telecom Conference. C orrected I ranscript. Feb. 29, 2012. at 3 (** I ime Warner l*resentation Transcript'*). 

1 ' ,t ' W'ade Holden. Home Video a Temporary Lag on Distributor Revenue. SNL Kagan. Sept. 26. 2011, at 3. See 
also Time Warner 2010 Form 10-K at 41 (noting that while DVD distribution has been one of the largest drivers of 
its film studio's revenues and profits over the last several years, the industry' and the company have experienced a 
decline in DVD sales in recent years). Home video consumption falls into three major categories: purchase, rental, 
and subscription, including subscription video on demand. 

12,7 Some networks and distributors of content own sports teams (e g.. C omcast ow ns the Philadelphia Flyers, a 
National Hockey League team and Liberty Media owns the the Atlanta Braves, a National Baseball League team). 

See Comcast 2010 Form 10-K at I; liberty Media Corp., Atlanta Sail anal League Baseball Club , 
hup:/ \\ ww liberty media.com/asscts-braves.aspx ( visited Mar. .8, 2012). I he National Football League, however, 
bars corporate ownership. See John Clayton. S/ L Ownership Growing Increasingly Complicated, LSPN. July 15. 
2008. http: sports.espn.go.com nil columns story'/columnist clavton iohn& id 3485962 (visited Mar. 8, 2012). 

1 ~ 18 See The Regional Sports Setwork Marketplace. MB Docket No. 11-128. Report, 27 FCC Red 154. 160-61.16- 
17 ( MB 2012). Comcast Corporation also owns C omcast SportsNct Philadelphia, Comcast SportsNet Mid-Atlantic, 
and Comcast SportsNet New Fnglund. as well as the NBC Broadcasting Network. See infra. Appendix C, 1 able C- 
I. News Corp. also owns a number of RSNs and the Fox Broadcasting Network. See infra. Appendix C. Table C-2. 

1 “ |Q See infra. Appendix D (this figure includes the HD feeds of the RSN networks). NCTA estimates that there 
were about 51 RSNs in standard, high-definition, or premium format as of 2010. NCl'A. Organizations: Cable 
SetMorks. Inin: vvuu.ncta.comQruanizatioiis.aspx/lvpc--oriitvn2£contcmId =2907#&&CuiTciuPa£C" 1 (visited 
May 11,2010). 

U2 ° See Chris Oration & Harry Ame Solherg, III) he ’onomic s of Sports Broaix'ASTInc; 83-86 (RoutleJge. Taylor 
& Francis Group) (2007) CGratton & Solherg"). 
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while the network supplies on-air talent and coordination. 1221 The amount of financial risk incurred by a 
team or league, as well as its dependence on revenues from broadcasting and cable companies, depends 
on the sport, the market, and the team’s performance. 

372. Sports programming differs from other television programs and movies in two major 
respects. First, audience and advertiser interest is more predictable, especially for marquis events. Major 
sporting events, including professional football, baseball, and basketball, the Olympics, and certain 
NCAA playoff series consistently generate among the highest ratings of any programming among viewers 
who are demographically desirable to advertisers. 1 * 1 " Audiences. 12 ' 3 advertisers, and MVPDs therefore 
regard such sporting events as “premium’’ programming. 1224 Second, live sports programs have little 
value beyond their initial telecast since viewer interest drops substantially once the contest is over and the 
results known. With the exception of websites that provide opportunities for additional engagement of 
fans, ancillary markets for sports programming are limited. 1225 

373. The licensing of sports programming for video distribution varies by sport. For example, 
the National Football League (‘ NFL’*) negotiates media rights exclusively on a national basis. In the 
NFL, each team receives an equal share of broadcast and licensing revenues and 40 percent of gate 
receipts from away games. u '" Revenues earned from licensing network television rights have been 
especially important to the NFL. CBS, FOX, NBC, and ESPN jointly paid nearly $25 billion for the right 
to air NFL games for eight years. 2006-2013, representing an increase of 42 percent from the previous 
eight-year agreement. 1227 The combination of the financial cushion from broadcast and cable networks 
contracts, theNFL's revenue sharing arrangement, and the lack of local television contracts, has means 


Vogel at 463. n. 6. Examples of this include the Ladies Professional Golf Association. Grand Prix auto racing, 
and Tour de France cycling. Id. 

I '“ See Wang at 15. See also Gratton & Sol berg at 10 (‘"Sports programming) almost uniquely had this ability to 
attract the size and characteristics of audiences most attractive to distributors, sponsors, and advertisers."). 

! “ 3 According to Nielsen, major sporting events are appealing to advertisers because they are more likely than other 
programs to attract viewers in households earning $100,000 or more. See Nielsen, State of the Media: Year in 
Sports 20/0. at 1. httn:.Wu w.nielscn.com u.vcn in.NitihtsTcpons-downloads 2011 s ear-in-snorts- 
201O.lnrnfstatus -success (visited Mar. 27. 2012). 

1-4 Wang at 15. When NBC announced that it would stream the Super Bowl in 2012. the American Television 
Alliance, a group representing MVPDs, argued that free streaming undercut the stations' rationale for justifying 
retransmission consent fees. See American Television Alliance, tt/ag. 

http: vvAvu.americantelcvisionalliaiice.oru uncatcgorizcd ncvv-ad-whv-is-sundav o /»r.2 o -oX0 u o00s-hig-gamc-bcine- 
streanicJ-for-free-onlinc-vNhen-broadca>t-nciwork>-and-lheir-afllliaie>-demand-skv-hitzh-fce.s-to-sliow-their- 
piograinming/ (visited Feb. 17. 2012). 

According to Nielsen, the mobile web audience among sports sites increased by 22 percent from November 
2010 to November 2011. Nielsen, State of the Media: 201 j Year in Sports at 2. 

http: Vuwvv.nielsen com us en insights reports-dounloads 2012. suite-of-the-media--201 l-\ear-in-sports.html 
(visited Mar. 27. 2012). In November 2011. the first full month of the NHL season, nearly 1.3 million people 
visited NIIL.com and watched close to 10 million minutes of video content, which is 37 percent more video than 
was consumed in November 2010. Id. at 8. 

!22t ’ Vogel at 453-54. Fig. 12.2. 

SNL Kagan 2011 Media Trends at 10. ABC. which had aired NFL games for the previous 36 years, gave up the 
rights to its sister network. LSPN. ESPN's high subscriber fees enable it to earn higher cash How margin than the 
broadcast network. For example, in 2010, ABC had $2.9 billion in programming costs (primarily entertainment) 
and a cash How margin of 1.7 percent, while ESPN had total programming costs (sports programming) of $4.9 
billion and a 25 percent cash flow margin. Id. at 18. 
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that the most profitable NFL team usually generates only 20 percent more gross revenues than the 
least. 1 - 28 


374. For Major League Baseball ('•MLB’') and the National Basketball Association (“NBA"’), 
revenues from licensing fees are highly correlated with the size of the market and individual team 
performance. The NBA and MLB allow teams to negotiate local broadcast rights contracts. For this 
reason, RSNs may carry professional basketball and baseball games. Traditionally, the NBA and MLB 
have been less dependent on television revenues than the NFL. in part because they play many more 
games in their home markets. 1: 0 In August 2010, however, the Texas Rangers signed a 20-year licensing 
agreement with FOX Sports Net valued at S3 billion that includes an equity stake in the network, 
escalator clauses, and profit participation. This transaction has set in motion a series of negotiations 
between baseball teams and RSNs for major television contracts, at least for many teams in larger 
markets. 12 * 1 ' Similarly, in February' 2011, Time Warner Cable signed a 20-year, $3 billion licensing 
agreement with the Los Angeles Lakers to launch English-language and Spanish-language RSNs built 
around the team, and other teams have subsequently signed major contracts with RSNs as well. 1231 

375. While the broadcast networks generally lose money on sports, the programming attracts 
viewers, especially with pre- and post-game programming, enabling broadcast networks to develop their 
brands and promote their non-sports programming schedules. 1 -* 2 Nevertheless, since sporting events are 
less vulnerable than other types of programming to competition, broadcast and cable networks are paying 
increasingly large amounts for sports rights, supported in part by subscriber tecs charged to MVPDs, 
and/or contributions from broadcast affiliates to cover rights and production costs. One recent trend has 
been the migration of some major sports, including the NBA and MLB. to cable networks. 12 ** Cable and 
broadcast networks sometimes share in the bidding for sports rights. For example, in 2010 CBS and TNT 
jointly won a bid for the National Collegiate Athletic Association (’‘NCAA") men’s basketball 
tournament rights, providing additional outlets for sports programming. 1 34 For MVPDs, sports-themed 
cable networks are considered “must have” programming because their programming is unique and 


1228 Vogel at 453. 

1220 hi. at 454-55. 

I ' K ’ Bob Nightengale, Cash Flows Through MLB Cable Outlets . USA Today. Feb. 10. 2012. at 1C. According to 
Arizona Diamondbacks' President Derrick Hall. *‘[i]f s the biggest game changer a lot of us have ever seen. The 
landscape changed in Texas ... You’re seeing clubs double or triple their TV value.’* Id. 

1-31 Mike Reynolds. TWC's Lakers Deal Changes Game, Multichannel Nf.ws. Feb. 21, 2011. at 8. The 
agreement made the Los Angeles Lakers the most valuable team within the league, kurt Badenhausen. L A. Lakers 
Top 2012 List oj the SB A's Most Valuable learns. FORBES. Jan. 25, 2012. 

lntp:7nwulorbes.com sites /kurthadenhausen 2012 01 25 ihc-nbas-most-valuable-tcams/ (visited Mar. 13.2012). 
m: SNL Kagan 2011 Media Trends at 21. 

Dcana Myers. Spurts Rights: Paving Off far Broadcast.'. SNL Kagan. Feb. 7. 2012. See also Pete Toms. H hat 
Does a Drop in Cable TV Subscribers Mean for MLB?. Biz OF Baseball. Nov. 29. 2010 ('Fewer and fewer games 
are available on local *over-the-air* channels as sports continue to migrate to the more lucrative ‘dual revenue' (sub 
fees and ads) model of cable TV. '). 

http: bizofhasehall.com indcx.php?oplion com conlcntfl:vievV" , -Tirticlc&id-''4899:l\viih-vvhat-docs-a-drop-in-cahle- 
tv-.siibscrihers-meaii-for-mlb&catid--(i7;ncte-tomsAltcmid= 155 (visited Mar. 2b. 2012). 

, “’ 4 A Modified Madness. Daily VARIETY, Mar. 9. 2011, at 3. According to CBS Sports Chairman Sean McManus. 
“|w |e realized we couldn’t bid for this just as an over-the-air broadcaster.... We needed a partner from a (number 
of) standpoints.** Beginning in 201 L for the first time, every game was available for viewing in its entirety . Id. 
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cannot be easily replicated.' 215 ESPN charges the highest per subscriber license fee, S4.39 per month as 
of 2010. of all cable networks. 1236 

376. Sports cable networks earned about $2.2 billion in net advertising revenue in 2007, 
representing 25.9 percent of net operating revenues and $2.6 billion in 2010. representing 22.8 percent in 
net advertising revenues, lower percentages of net operating revenue than non-sports networks as reported 
above. Similar to the EBITDA and operating cash flow metrics we used to measure profitability in the 
previous sections, 1237 broadcast and cable network cash flow margins serve as indicators of their 
profitability. U3S As we noted earlier, cable networks, such as ESPN, have higher cash flow margins than 
broadcast television networks, such as ABC. 1 ' 10 Among cable networks, however, sports networks, both 
national and regional, have lower cash flow margins than general entertainment and other genres. 1240 For 
instance, ESPN, which earns 15 percent of cable network industry revenues, had a cash flow margin of 
25.3 percent as of 2010. while Nickelodeon had a cash flow margin of 64.6 percent. 1241 Sports fees have 
continued to rise during the recession. Between 2000 and 2010, RSN subscriber fees quadrupled from $1 
billion to $4.2 billion. As of 2010, several MVPDs attributed expected additional increases in 
programming costs in part to rising fees for sports programming. 1242 Some analysts question whether 
RSNs, ESPN, and other networks will be able to pass on the increasing costs of sports programming onto 
MVPDs. 1243 Given the potential for subscribers to substitute or cut back on their MPVD subscriptions, 
some MVPDs have decided to price spoils programming on a separate tier, and others may follow suit. 1-44 


'“ 3 " See. e g.. Sens Corp-DirecTV Order* 23 FCC Red at 3305. % 87. supra . n. 101. For example, when Disney first 
considered purchasing full season NFL rights for $8.8 billion for ESPN in 1998. CFO Michael Eisner justified the 
acquisition after getting a guaranteed 20 percent compounded growth rate in subscriber fees from all MVPDs. 

James Andrew Miller & Tim Shales. ESPN: Those Guys Havl All the Fun 406-412 (Back Bay Books/Lirtle. 
Brown & Co.) (2011). According to Comcast CEO Brian Roberts. "Michael Eisner knew that the NEE was unlike 
any other programming, and he used it to impose the most dramatic rate increases ever on cable customers. ESPN 
raised their rates more than 20 percent for seven straight \ ears.” Id. at 409-10. 

“ 16 SNL Kagan Basic Cable Network Affiliate Revenue. In 2010, Comcast SportsNct Washington charged the next 
highest rate, an average of $3.18 per subscriber per month. 

i:n See supra. Sees. III.A.4.. III.B.4. and III.C.4. 

1?s l or networks, cash flow equals total revenues (/>.. net advertising revenue, MVPD license fee revenues, and 
other revenue sources) minus SG&A and programming expenses. It excludes depreciation of plant property and 
equipment as well as amortization of goodw ill. Cash flow margin equals the percentage of revenues attributable to 
cash flow. See SNL Kag<m. TV Xetwork Industry Benchmarks: View Definitions . 

' 3 ° See supra , Fables 25 & 27. 

M FCC staff analysis of SNL Kagan data. See SNL Kagan. TV Xetwork Summaty: Basic Cable Xcfnork by Set 
Advertising Revenue (2o06 - 2010). 

‘~ 4 ' SNL Kagan Basic ('able Report at 4, 7. 

! ' 4 ' Charter 2010 Form 10-K at 8: Comcast 2010 Form 10-K at 25: Insight 2010 Form 10-K at 36: Suddcniink 2010 
Annual Report at 12; Mcdiacom 2010 Form 10-K at 11, 25. 

' z! Sarah Barry James, The Danger of Specialized Sports XetworLs. SNL Kagan. Oct. 24. 201 L 

i " 44 One recent example is Cox Communications* offer of an economy package for $35 a month that includes 
several basic cable networks, but excludes ESPN and RSNs. Comcast and Time Warner Cable have also tested and 
offered similar tiers. Deborah Yao, Cox Rolling Out Economy Cable TV Tier\ SNL Kagan. Jan. 24. 2012. at 1-2. 
DISH Network, which positions itself as a low-cost MVPD (in contrast to sports-centric DIRECTV, which offers 
exclusive NFL Sunday Ticket programming), has reportedly considered dropping ESPN if it docs not agree to be 
distributed on a separate sports tier, to keep prices in check for subscribers who are non-sports fans. In New York, 
(continued....) 
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2. Distribution Strategies 

377. As discussed elsewhere in this Report, technology continues to evolve and provide 
alternative methods for the distribution, storage, and consumption of video content, such as DVR and 
VOD. 1245 Alternative distribution of video content entails an evolution of rights between the networks, 
affiliates, and studios as well as strategic business decisions of the parties. We now describe key 
examples of these evolving relationships below . 

378. Broadcast Television Programming and Network Affiliates. The increasing availability 
of network programming through a variety of video distributors has impacted the relationship between 
networks and their affiliates. As described above, broadcast network programming is available both via 
MVPD VOD service and from OVD services such as iTunes and Hulu. For example, ITunes began 
selling broadcast network programming in 2005. Specifically, in October 2005, ABC struck an 
agreement with iTunes for EST for SI .99 per episode. 1246 NBC followed with an iTunes agreement in 
December 2005 to distribute programs from NBC Universal broadcast and cable networks. 1247 When 
these networks began selling programs to iTunes, they did not have formal compensation agreements 
concerning these types of arrangements w ith their broadcast television affiliates in place. 124 Many 
affiliates were displeased that the networks had neither apprised them nor sought their permission prior to 
striking the deal with iTunes.'" 4g NBC offered iTunes more programs than ABC. in part because its 
affiliation agreements allowed redistribution of more in-season programs, while ABC’s affiliation 
agreements limited it to redistribute only 25 percent of its prime time schedule. 1250 

(Continued from previous page) - 

DISII Network has dropped three RSNs - SportsNet New York, YKS. and MSG Plus. DISH Network CEO Charlie 
Ergen has stated that if only 15 percent of subscribers in a market actually watch sports programming, it may be a 
good idea for one of the MVPDs not to carry RSNs. Derek Baine. Dish to Dump ES'PS?* SNL. Kagan, Sept. 13. 

201 Eat 11. 

'" 45 See. e g.. News Corp. 2010 Form 10-K at 33: Time Warner 2010 Form 10-K at 18. 

124t> t he agreement also covered series from the Disney Channel. The Walt Disney Co.. Disney . ABC & Apple 
Announce Deal to Sell TV Shows Online: Hits to Include “Desperate Housew ives. " "Lost. “ and That 's So Raven ” 
(press release). Oct. 12. 2005. 

1-47 Apple Inc.. NBC Universal & Apple Offer Sew Primetime. Cable. Late-Night A Classic TV Shows on the iTunes 
Music Store (press release). Dec. 6, 2005. Sales from iTunes sales breathed new life into NBC's The Office. W hile 
the show was not a primetime hit as of January 2006. it often took up half the slots of Apple's lists of top 20 
television episodes for sale on iTunes. Josef Adalian. Peacock Preening with iTunes Presence , Daily Vakil 1 Y. 

Jan. 3, 2006 at I. 

'~ 4S Glen Dickson. Broadcasters Cut Out of Convergence. Bkoalk AS HN(i & Cable. Jan. 16. 2006. at 38. CBS, 
however, agreed to provide a share of revenues to affiliates when it reached a distribution agreement with Gooale. 
hi. 

, ‘ i4> Michele Grcppi. ABC A (ft Is Remain Uneasy; Xetwork Does Little to Erase Concerns Raised hv iPod Pact. 
Television Week. Oct. 24. 2005. at 5. ABC claimed that Disney 's non-disclosure agreement w ith Apple prevented 
it from doing so. Andrew W allenstein & I K. Arnold. Disney-Apple Pact Cpsets Affiliates , The Hollywood 
Reporter. Oct. 13. 2005. Likewise. ABC did not believe a prior agreement it reached with affiliates to limit the 
amount of programming it redistributed applied to iTunes. Michele Greppi, A (fils Slighted by Big 3 s VOD Deals; 
Stations IVant Info on How Revenues H ill be Split. TELEVISION WEEK. Nov. 14. 2005. at 5. 

1250 Josef Adalian. Peacock Preening with iTunes Presence. I)AII Y VARIETY. Jan. 3, 2006 at I. Years earlier. ABC. 
CBS. and FOX had reached agreements with affiliates that gave affiliates additional advertising spots in network 
programming and/or other revenue-sharing opportunities in exchange for allowing the networks to redistribute a 
limited amount of network programming in-season and on a nationw ide basis. In return, the affiliates helped defray 
the networks' costs for sports rights. Michele Greppi. Atfds: Exclusivity' is Dead. TELEVISION W EEK. Apr. 17. 
(continued....) 
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379. Broadcast networks subsequently reached comprehensive agreements with their affiliates 
that specifically addressed alternative forms of distribution, such as iTunes and MVPD VOD services. 1 "' 1 
In 2006, FOX and its affiliates reached a six-year agreement, allowing the network to repurpose more 
programming per week on alternative media, including iTunes. websites, and VOD, making it available 
for viewing the morning after the show originally aired on broadcast television stations. 1252 Stations had 
the right to share in revenues. 1 " 53 This marked the first agreement between a broadcast network and its 
affiliates to extensively address distribution of broadcast network programming via VOD, OVDs, and 
FOX's website, FOX.com. 

380. Other networks followed suit. In June 2006, CBS reached an agreement with affiliates 
allow ing it to repurpose network programming on VOD, on its CBS.com website (formerly called 
*'Innertube*‘), as well as other digital outlets. 1254 The agreement also provided affiliates with a share of the 
revenues generated by these ventures for three years. In exchange, affiliates agreed to continue to defray 
CBS’ costs of acquiring the rights to NFL broadcasts. 125 ' In September 2006, CBS and Comcast 
modified their VOD agreement to include eight CBS prime time programs distributed nationwide, with 
advertisements, at no additional cost to Comcast subscribers. 125 ' 

381. In the summer of 2006, ABC became the first broadcast network to stream full episodes 
of its programs, with limited commercials, on its website, ABC.com, and initially limited online 
distribution of its programs to its own site. 1257 It allowed affiliates to incorporate ABC's video player in 
their own sites, and sell advertising within the episodes. 1258 In February 2008, ABC reached an 

(Continued from previous page) - 

2006, at l. As of 2006. NBC was the only one of the four major networks that did not have a written agreement 
with affiliates setting forth terms of redistribution of its network programming. Id. When these agreements first 
became prevalent in the 1990s, NBC was decreasing its reliance on professional sports programming. Michele 
Greppi. A fills Slighted hr Big J y VOD Deals: Stations Want Info on How Revenues Will Re Split , Television 
Week. Nov. 14. 2005, at 5. 

1-51 While broadcast stations negotiate for retransmission consent for MVPD carnage of their signals, including 
broadcast network programming, the networks, subject to contractual rights with content creators, negotiate with 
MVPDs for VOD rights. Comcast 2010 Form 10-K at 5. 

I5 ~ Michael Schneider. Fax Expands Playing Field for Content , Daily Variety. Apr. 13. 2006. The amount grew 
from 60 percent of FOX's prime time lineup the first year, to 80 percent the second year, to 100 percent the third 
year. Id. See also Michele Greppi, Sly Fox s Win-Win Web Pact; Sew Media Deal Gives Set On-Demand 
Freedom, A (fils a Cut: CBS Eves Similar Scenario. TELEVISION WEEK, Apr. 17. 2006, at I. 

i_5j I he agreement was limited and only allowed affiliates to share revenues with FOX from programming made 
available via MVPD VOD service or on OVD sites. Michele Greppi. Sly Fox y Win-Win Web Pact; Yew Media 
Deal Gives Set On-Demand Freedom. Affils a Cut; CBS Eyes Similar Scenario. TELEVISION WEEK. Apr. 17, 2006. 
at I. See also Allison Romano, Affiliates Eight for Slice of Platform Pie , BROArxTASTlNC. & CABLE. Mav 15. 2006. 
at 17. 

"' 4 Mass Media Soles. COMM. DAILY. June 30. 2006. 

i255 Id. 

Comcast Corp.. Comcast and CBS Introduce Free On Demand Episodes of Primetime CBS Shows for Comcast 
Digital Cable C ustomers (press release). Sept. 14. 2006. I he VOD offerings excluded local commercials, which are 
often more time-sensitive than network commercials. Michele Greppi. A fills Slighted by Big 3 s VOD Deals; 

Stations Want Info on How Revenues Will Be Split. TELEVISION WEEK. Nov. 14. 2005, at 5. 

‘ 57 Chuck Salter. Brave Sew Mouse. Fast Company. June 1.2007. at 79. See also Abbey Klaassen. Revved-Cp 
Video. Advertising age. Sept. 11, 2006. at S-I. 

( “ 5S Chuck Salter. Brave Sew Mouse. Fast Company. June I. 2007. at 79. 
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agreement with its affiliates enabling it to distribute ABC network content anytime via VOD as well as 
electronic sell-through services, such as iTunes and Microsoft’s Zune service on its Xbox game 
consoles. ,:5< * The agreement allowed affiliates to participate through local advertising sales 
opportunities. 1260 In October 2008. ABC and Verizon made select ABC prime time programs available to 
Verizon FiOS customers nationwide. 1261 

382. In April 2006, NBC and its affiliates formed a joint venture, called National Broadband 
Company. National Broadband Company, which began operating in September 2006, was a wholesale 
service that distributed clips of videos produced by the affiliates, NBC Universal, and some third parties 
to the websites of the participating media companies. 126 “ In July 2007, however. NBCU announced that it 
would shut down the service in order to focus on Hulu. 1 * 6 ' In 2010. NBC reached an agreement with its 
affiliates to offer them branding and advertising availabilities on post-network distribution of NBC 
entertainment and sports programs on Hulu as well as other platforms. 121 * 4 

383. Creators . The availability of network television programming also involved negotiations 
between networks, studios, and talent unions. Disagreement over compensation arrangements from 
alternative systems of distribution led to the strike of the Writers Guild of America (“WGA”) during the 
2007-2008 television season. i: '° For instance, with respect to the programming agreements with iTunes, 
the netw orks and studios claimed that iTunes fell into the category of “home video” rather than 
subscription television, and therefore entitled the unions to a lower residual rate, while the guilds felt that 


1-50 The Walt Disney Co.. ABC and Affiliates Reach Unprecedented Arrangement to Expand (press release). Feb. 

25, 2008. 

Ue0 F.ach affiliate held the opportunity to insert one locally sold, 30-second commercial spot within each half-hour of 
programming in DMAs where ABC programming was available via VOD. Id. 

,i<sl Verizon Communications Inc., Disney-ABC Television Group and Verizon FiOS TV Expand ABC ’s J ideo-on- 
Demand Offering {press release). Oct. 28, 2008. 

l " 6 " The affiliates owned about 30 percent of the joint venture. Seth Sutel, SBC Launches Onlifie Video I 'enture. 
Hoping to Reclaim Viewers, ASSOCIATED PRESS. Sept. 12, 2006. Third party participants included CBS's College 
Sports Telev ision and the Sundance Channel. At the time of the launch, NBC Universal Television Group 
executives staled that while the venture would initially distribute clips, it would be open to showing full-length 
episodes if demand existed. Michael Leannonth. SBC U Bom s Online Service , Daily Variety. Sept. 13. 2006. at 
6. 

I " r ‘ 1 At the time. Hulu, still in the planning stages, had the working name "New Site.'* Katy Bachman, SBCU to 
Affifs.: SBBC to Shut Down. Fold Into Sew Site. Media WEEK, July 5. 2<H)7. See also Katy Bachman, A fils linry of 
‘ Wvr Site ’*. SBCU Says Alternative is Better Than Shuttered SBBC. MbDIA Wt hk. July 9, 2007. at 6. 

The NBC affiliates reached an agreement with Comcast and NBC Universal on June 3. 2010 (the "NBC 
Affiliates Agreement"). A copy of the NBC Affiliates Agreement was submitted to the Commission on August 6. 
2010. in the Comcast-NBC Universal transaction. See Letter from Michael H. Hammer, Counsel for Comcast ajicl 
David II. Solomon. Counsel for NBC Universal. Inc.. MB Docket No. 10-56. to Marlene II. Dortch. Secretary. FCC 
(Aug. 6, 2010). See NBC Affiliates Agreement at Section 9. 

*~ 65 Julia M. Scott. WGA Strike: Act / Both Sides Settle in for Long Battle Cher Revenue. D\II V News (Los 
Angeles). Nov. 0. 2007, at AI. See also Sarah McBride & Rebecca Dana Scenes from Sext M eek... ?. W\l f ST. J., 
Nov. I. 2007. 
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this decision violated their collective bargaining agreements. 126 '' Ultimately the WGA obtained higher 
residuals for online distribution. i: ° 7 

384. Studios. Studios attribute the decline in DVD sales to several factors, including the 
general economic downturn, the availability of subscription services and discount kiosks, the maturation 
of the standard definition DVD format, piracy, and the declining popularity of catalog titles. 1268 This loss 
in revenues is partially offset by the growing sales of Blu-ray discs and EST of movies via OVDs. 1 "*' 0 
Moreover, revenues from MVPDs’ VOD services have grown since 2007, from $674 million, 
representing 2.8 percent of motion picture studios' total domestic revenue, to SI.2 billion in 2010, 
representing 4.9 percent of motion picture studios' total domestic revenues. 1270 For a studio, a pay-per- 
view VOD transaction is about seven times more profitable than a DVD rental transaction at a discount 
kiosk such as Redbox or from a subscription sendee such as Netflix, while an electronic sell-through 
transaction is 20 to 30 times more profitable. 1271 The decline in DVD sales has diminished the leverage of 
large retailers 1 " 72 over the distribution of content; they can no longer insist on a prolonged period of 
exclusivity for home video releases. 1 " 7 ' The number of movies released simultaneously on VOD and 
DVD tripled from 10 films in 2007 to more than 30 movies in 2008. 12 4 According to an SNL Kagan 
study, movies in 2010 were released on pay-per-view VOD an average of just four days after they were 
available on DVD, down from 19 days in 2009, 3.1 davs in 2008, 34 days in 2007, and 38 days in 
2006.’ 275 


385. Recent Developments. In 2010, the Media Bureau waived the prohibition, under limited 
circumstances and conditions, on the use of selectable output controls for early-release Mims for Motion 
Picture Association of America ( ‘MPAA*’) member companies and their MVPD partners. 127 * Since then, 


" 50 At the time the networks and studios began distributing content online, the guilds did not have a formal 
agreement in place that specifically covered these methods of distribution. Dave McNary &. Ben Fritz. Dow nload 
Drama: iPod Residual Battle Bubbles I p. Daily Varilty. Feb. 27. 2006, at 1. Rather than wait to sec how the 
distribution ot content online developed, as they did for DVD home video sales in the 1080s. the unions wanted to 
work out advantageous terms early. Dave McNary & Ben Fritz. The Pod Thickens: Guilds Stull Dramatic Move on 
Residuals , Daily VAKihTY, Feb. 27. 2006. at 5. 

' David Carr. Who Won the Writers Strike?. N.Y. TlMF.S. Feb. 12. 2008. at I. The WGA agreement was modeled 
after an agreement between studios and the Directors Guild of America CdXJA *). Claudia Filer & Richard Verrier, 
Hollyw ood Writers Strike Ends. L.A. TlMLS. Feb. 13, 2008. 

I ‘ 6S Time Warner 2010 Form 10-K at 24. 41: Lionsgate 2010 Form 10-k at 7: Viacom 2010 Form 10-K at 39. 

!26 ’ I ime Warner 2010 Form 10-K at 41. 

’ Wade Holden. Home Video a Temporary' Lag on Distributor Revenue , SNL Kagan. Sept 26. 201 1. 2010 VOD 
figures differ from the chart due to the inclusion of international figures by a major distributor in SNI. Kagan's 
initial tally. Table 26 contains corrected figures provided b> SNL Kagan to Media Bureau staff 

'■ ?I Time W arner Presentation Transcript at 4. 

l ' 7_ Such DVD retailers include Wal-Mart (owner of Vudu). Best Buy (owner of CinemaNow). and Target. 

■' Julia Boorstin. Warner Brothers Starts to C ollapse Movie Distribution Window s. CNBC.COM. Sept. 30. 2009, 
http: www.enbc.com id .13001887Warner Brother Skirls to Collapse Movie Distribution W indows (visited 
Mar. 27. 2012). 

'" ,A TunaN. Amobi. Industry Surveys: Movies dr Entertainment. STANDARD & POOR'S. Mar. 18. 2010. at 16. 

u 5 W ade Holden. I ideo-to-PPT i OD Window Disappears in 2011. SNI. Kagan. Dec. 21. 2011. 

J See Motion Picture Association of America. Petition for Expedited Special Relief: Petition for Waiver of the 
Commission's Prohibition on the ( se of Selectable Output Control. CSR-7947-Z , MB Docket No. 08-82. 
(continued....) 
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movie studios have experimented with releasing movies in theaters and on VOD simultaneously, in a 
"premium VOD" window, but their strategies vary. * 7 While independent studios IFC Films and 
Magnolia make simultaneous VOD and theater part of their standard distribution plans, studios releasing 
major movies are hesitating, in part because of the concern about cannibalizing revenues from the 
theatrical release window, as well as resistance from theater owners. 1 ^ Theater owners have threatened 
to pull movies if studios choose to release a movie in VOD too close to the theatrical release, 1 " 79 and 
several major theater chains have refused to book movies that are released simultaneously on VOD. l2&0 

386. CBS and Disney have struck multi-year, comprehensive distribution agreements w ith 
Comcast that include their cable networks, broadcast networks, stations, and studios in Comcast's TV 
Everywhere and VOD initiatives. CBS's 10-year agreement with Comcast, reached in August 2010. 
provides for expanded VOD and online access, via Comcast’s site, to programming from the CBS 
broadcast network and sister cable networks. 12 * 1 Disney ’s agreement w ith Comcast, reached in January 
2012. also enables Comcast’s Xfinity customers to watch ABC shows live, on demand, and across 
multiple screens. 1 ** 2 The agreement covers Disney's cable networks, ABC, and ABC's O&Os. 

Premium networks, including HBO and Showtime, in conjunction with MVPDs offer subscribers 
unlimited access to television programs, movies, and sporting events on PCs and mobile devices through 


(Continued from previous page) - 

Memorandum Opinion and Order. 25 FCC Red 4799. *1 1 t V1B 2010). This waiver of Section 76.1903 of the 
Commission's rules allows MVPDs to disable certain audiovisual outputs on set-top boxes to ensure that copy 
protection is available for early-release mov ies. 1 he waiver terminates for a particular movie 90 days after the first 
activ ation of the selected output control, or immediately upon the retail release of the film on any prerecorded media 
{including Blu-rav), whichever is sooner. In addition to MPAA member companies and their V1VPD partners, anv 
other similarly situated provider of first-run theatrical content may take advantage of this waiver by filing an 
Flection to Participate with the Commission, Id at 4805-06. 4808. 13. 18. 

* 7 Typically. VOD revenues are 10 percent of box office revenues. Deana Myers. Premium VOD Draws Healthy 
Results for Margin Call'. SNL Kagan. Nov. 18. 2011. In the fall of 2011. Lionsgatc distributed the movie Margin 
Call in theaters and VOD for the price of $6.99. theorizing that audiences in smaller markets might be less inclined 
or able to watch it in theaters, earning $5.1 million in theatrical revenues and more than $4 million in VOD 
revenues. Sarah Barry James. Lions gate Exec Opens Up About Yen Windows. Summit Deal. SNL Kagan. Jan. 30, 
2012. See also Pat Saperstein, Margin Call’ Changes VOD Picture. Daily Variety. Dec. 18. 2011. 

Imp , vvww.varietv.com article VR 111804 7 677 (visited Mar. 6. 2012). Some industry executives consider the 
results of Lionsgate’s experiment with Margin Call to be a ’game changer." Icl. 

1 “ ,s Pat Saperstein, Margin Call' Changes VOD Picture. Daily Variei Y. Dec. 18. 2011. 
http: w w w .variety com article VR 11180476*77 (visited Mar. 6. 2012). 

l_ ' * Deana Myers, Premium I OD Draws Healthy Results for Margin (’all. SNl. Kagan. Nov. 30, 2011. For 
example. Universal Studios hailed its plan to make the movie Tower Heist available via VOD three weeks after its 
theater debut after resistance from theater owners. David Licbcmian. Universal Halts Tower Heist ’ VOD Plan as 
Exhibitors Agree to f urther Talks. DfaDI INF. Oct. 12, 2011, hup: Www.dcadline.com 201 llQuniversal-hahs- 
toner-heist-v<KJ-plan. (\ isited Ylar. 6. 2012). 

Pat Saperstein. 'Margin Call Changes VOD Picture. Daily Variety. Dec. 18. 2011. 
hitp: Www variety .com article VR 11180476*77 (v isited Mar. 6, 2012). 

Uhl CBS Corp., CBS and Comcast Sign Ten-)ear Content Carriage Agreement (press release). Aug. 2. 2010. 

1X * Comcast Corp.. The W alt Disney Company and Comcast Corporation Announce a Long-Term. Comprehensive 
Distribution Agreement that Advances the Successful Multichannel Business Model (press release), Jan. 4. 2012. 
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their own branded web sites and mobile applications. 1 " 84 At the same time, some cable programming 
networks are taking a more cautious approach. For example, as of February 2012, the Discovery 
Networks has chosen not to give TV F very where rights to any MVPD. 1255 TV Hvery where initiatives 
have sometimes caused tensions between networks and M VPDs. For example. Time Warner Cable 
withdrew live streams of content from Viacom, Discovery, and News Corp. from its live television iPad 
app after the companies objected. 1286 

387. Industry' observers expect that a November 2011 agreement between WBTVG and ABC 
may become a template for other studios and networks regarding the distribution of television 
programs. 3287 Under this agreement, WBTVG will be able to syndicate its shows three years after they 
have had their first-run on the ABC network, rather than the traditional four years. 1288 W BTVG also can 
sell distribution rights to ABC-aired shows to subscription services, such as Nctflix and Hulu, after the 
completion of each season. In exchange, ABC has the right to simulcast the network feeds of this 
WBTVG programming to any device, including tablets. ABC can distribute a maximum of five of the 
most recently aired episodes via an MVPD's VOD service or an OVD for a 30-day period at any time. 
Under this agreement, ABC retains all the revenue from advertising-supported streaming OVDs, such as 
Hulu. At the same time, the studio keeps revenues from in-season electronic sell-through platforms, such 
as iTunes, that enable consumers to own rather than rent episodes, as well as out-of-season DVD and Blu- 
ray disc sales. I28V In addition, ABC retains revenues from any OVD subscription service in which it has 
an ownership interest, such as Hulu Plus. 

B. Consumer Premises Equipment 

388. Changes in consumer premises equipment (‘‘CPE'') technology' have an important impact 
on competition in the video programming market. CPE is the necessary' means by which consumers 
access the services that broadcasters. M VPDs. and OVDs prov ide. Because CPE is an integral part of 
viewing video programming, CPE features such as recording, home networking, and user interface are 
factors to consumers when choosing their programming provider and which services to purchase. 

Further, interoperability of CPE can impact the ability to consumers to seamlessly switch providers. In 
this section, we report on a number of developments in this area that affect the manner and state of 
competition in the video marketplace. We specifically note, where possible, developments since the last 
report, and examine the technological, regulatory and market developments that have had an effect on or 
are likely in coming years to affect competition in the video market. We begin by summarizing 


1284 See CBS Corp.. Showtime — Apps. Imp: uuw.sho.com sho anns (visited Mar. 27. 2012): l ime Warner Inc.. 

U hat is HBO do, http:/ vvu u .hbojzo.com ; ^u hat is (visited Mar. 27. 2012). See also. eg.. Comcast 6/8/11 
Comments at 12-14: Bright House Networks, If BO and Cine max AW Available "On the Go" to Bright House 
Xe/works Customers (press release). Jan. 10. 2012. 

Discover) Presentation Transcript at 7. Discovery has indicated it may reconsider this decision at a later date. 

, '* c ' Brian McNeill. Time Warner Cable Removes Programming from iPad App Following Cable A etwork 
Complaints, SNL Kagan. Mar. 31. 2011. 

Andrew W allenstein. ABC-WBTl' Deal Rewrites Syndie. Digital Rules. D\ll y Vartfty, Nov. 14, 2011. 
http..7w ww.varietv.com article VR 1118046062 (visited Mar. 26. 2012), While trade publications may refer to 
Warner Brothers Television Group as "WBI VV Time Warner, Inc. uses the acronym ”WBTVG.‘* 

, “ 8S W BTVG Executive Vice President Craig Huncgs said that cable networks and broadcast stations have requested 
access to off-net syndicated programming earlier. Id 

I ime Warner Inc.. ABC Entertainment and Warner Bros Television Group Reach Aem Digital Distribution 
Agreement (press release). Nov. 14. 201 1. 
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navigation device developments b> MVPDs and by non-atYiliated vendors. We then review 
developments in devices used to access online video and mobile video services. 

I. CPE Lsed to Access MVPD Services, 
a. Leased CPE 

389. MVPDs have been deploying set-top boxes that allow consumers to move content among 
other VIVPD-providcd set-top boxes in the home and incorporating cable modems into set-top gateways. 
MVPDs are also providing video to portable screens, such as Internet-connected smart phones and tablet 
computers. Cable companies continue to support CableCARD and. as described in more detail below, are 
working to implement an IP based recordable output. ' 

390. MVPDs have wideK begun deploying multi-room DVR and home networking solutions. 
Comcasf s “AnyRoom DVR/' AT&T's ‘ Total Home DVR/' and DIRECTV’S “Whole Home DVR'’ are 
current examples of MVPD-provided services that move recorded video content among MVPD-provided 
set-top boxes in the home. DIRECTV's multi-room DVR provides full DVR capabilities on other 
DIRECTV scl-top boxes connected to a central HD DVR in a consumer’s home.'" 01 Similarly, DISH 
Network's DuoDVR receivers allow two independently controlled televisions to be connected to the same 
set-top box. 1 ' 2 In addition, DISH Network's TV Everywhere service streams video from a consumers 
set-top box via IP to a remote computer, mobile device, or “WiFi Monitor/' 1 ^'’ The DISH Network WiFi 
Monitor is a portable HD monitor with built-in wi-fi and a streaming receiver. This remote viewing 
service works both inside and away from the consumer’s home. 

391. Some MVPDs are deploying cloud-based user interfaces that take advantage of IP 
connectivity in leased set-top boxes. For example, Comcast’s Xfinity TV uses a cloud-based interface 
that allows subscribers to search content from live television, on demand, or on their DVRs, in addition to 
providing access to weather and traffic applications, and social networking features. 1 * 44 Comcast has also 
begun a trial of a more robust IP based program guide and video delivery platform that targets delivery' to 
IP enabled devices. u 5 Time Warner has started to implement a cloud-based user guide providing 


l ~' H ' See injra. €m 393. 395. In 2004, the Commission adopted a requirement that cable operators provide an IEEE 
1394 interface on all high definition set-top boxes as a means of enabling a market for devices which interact with 
the operator supplied set-iop box. In 2010, the C ommission relaxed this requirement to permit operators to provide 
the same functionality over IP. IP has overwhelming marketplace support and serves the same purpose that our 
II.‘EE 1394 connection requirement was intended to sene. See Sent gat ion Devices Third Report and Order. 25 FCC 
Red 14677-79, *i c 39-44. 

See DIRECTV. DIRECTV » l,ok Home DVR. 

hllp: uww.DlRrCTV.com.-DTVAPP/eomcnt ’technology wholehomeToolern.n t\pc~-l&lpos-header (v i>M cd Nov. 
10 . 2011 ). 

DISH Network. DISH Setwork Introduces Tl Everywhere (press release). Jan. 6. 2010. 

' 2 ^ DISH Network 7/29/09 Comments at 5. 

'^ 4 l etter from Michael Powell, NCTA President and CEO. to Julius Gcnachowski, Chairman. FCC. MB Docket 
07-269 (July 7. 2011) at 4 (“Fetter from Michael Powell"). 

See Jessica K. Vascelluro. Comcast Test Tech (h'erhaul. May 26. 201 1. 
http: onlmc.u sj.com article SB 1 000 1 12405270210406650457634533055495X642 hind (visited Mar 6. 2012). 
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improved search and navigation features through its set-top boxes equipped with a DOCSIS IP 
connection. 12 * 

392. Additionally, MVPDs have been working on ways to expand access to their services by 
retail products. 12)7 For example, DIRECTV is a founding member of the “RVU Alliance. 1 ' which has 
developed open-standard technology that permits the distribution of video programming directly to 
televisions and other devices throughout the home from IP-enabled gateway devices. Portable media 
players, gaming consoles, and Internet-connected smart phones and tablet computers have become 
popular ways to interact with video as well. While an increasing number of these dev ices can access 
many MVPD services, the AiIVid Tech Alliance asserts that few devices from non-atTiliated vendors can 
access MVPD services. 1298 

b. CableCARDs and Section 629 of the Communications Act 

393. Pursuant to Section 629 of the Act, 1 " 90 the Commission adopted regulations to assure the 
commercial availability of consumer electronics equipment that can access MVPD services. 131 " In 
enacting the section, Congress pointed to the vigorous retail market for CPE used with the telephone 
network and sought to create a similarly vigorous market for devices used with MVPD services. 1301 The 
Commission has made regulatory efforts to develop this market and continues to analyze marketplace 
developments. 

394. In 2003, the Commission adopted CableCARD standards that make cable serv ice 
compatible with consumer electronics devices. 1302 These standards direct cable operators to separate the 


Mike Robuck. Time W arner Cable Sheds Light on Cloud-Based Guide. CEO, Oct. 27. 2011, 
http:' Nvavw. ccdmagazine.com■•'blogs 2011 10lime-uarncr-caMc-sheJs-liuht-on-cloud-based-uuidc (visited Oct. 31. 
2011 ). 

Some MVPDs have announced or demonstrated products that integrate their video content with televisions from 
Samsung. LG, and Sony, gaming consoles from Sony and Microsoft, and smartphones and tablets running Apple's 
iOS or Google's Android platform. .See Letter from Michael Powell at 2-7. See also AT&T 7/8 11 Reply at 4-5 
(regarding compatibility with Microsoft's X-Box 360). 

See Letter from Robert S. Schwartz and Jeffrey L. Turner. Counsel. AllVid Tech Company Alliance et a/., to 
Julius Genachowski. Chairman. FCC. MB Pocket No. 10-91 (July 27. 2011) at 8. NC I A disputes the AllVid Tech 
Alliance's assertion that contracts between MVPDs and device manufacturers “affiliate" the two parties. Letter 
from Neal VI. Goldberg. Vice President and General Counsel, NCTA. to Sherrese Smith. Senior Counsel and Legal 
Advisor to the Chairman. FCC. MB Docket No. 10-91 (Aug. 10. 2011) at 3. n.8. 

1 ^ See 47 L.S.C. § 549 (' The Commission shall, in consultation w ith appropriate industry' standard-setting 
organizations, adopt regulations to assure the commercial availability, to consumers of multichannel video 
programming and other services offered over multichannel video programming sy stems, of converter boxes, 
interactive communications equipment, and other equipment used by consumers to access multichannel video 
programming and other services offered over multichannel video programming systems, from manufacturers, 
retailers, and other vendors not affiliated with any multichannel video programming distributor.”). 

,v,l 47 U.S.C. $ 549(a). 

,?ul H R. Ref. No. 104-204, at 112-3 (1995). 

1 Implementation of Section 304 of the Telecommunications Act of 1)96: Commercial Availability » of Sanitation 

Devices Compatibility Between Cable Systems and Consumer Electronics Eipnpment. CS Docket No. 97-8(4. PP 
Docket No. 00-67, Second Report and Order and Second Further Notice of Proposed Rulemaking, 18 FCC Red 
20885 (2003). 
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conditional access' 301 functions of a set-top box from the box’s other functions, like tuning and guide 
rendering (/.<?., drawing the image you see when you push the “guide’* button on your remote). ljU4 This 
separation requirement is commonly referred to as the “integration ban.’* CableCARDs permit the 
reception of digital cable programming via commercially available devices without using a cable operator 
supplied set-top box. Consumers, however, must obtain a CableCARD from their local cable operator to 
insert into digital television sets, competitive set-top boxes (e g.. TiVo) or other devices they have 
purchased at a retail outlet. While the CableCARD-compatible devices available at retail today are only 
capable of receiving one-way cable service, operator-supplied set-top boxes using CableCARDs are 
capable of two-way communication with the headed. 1105 

395. Despite the CableCARD standards, consumer adoption of retail CableCARD-compatible 
devices has not matched the Commission’s expectations. 1 lub The following table shows the reported 
number of CableCARD deployments for use in retail CableCARD-enabled dev ices since 2006' 1)7 and the 
deployment of operator-supplied set-top boxes with CableCARDs since the integration ban went into 
effect on July 1, 2007. 1508 


1101 "Conditional access" is the method that cable operators use to make sure that cable subscribers only receive the 
programming to which they subscribe. 

1104 See generally 47 C.F.R. §§ 76.640. 76.1204. 

!30> T he Commission s CableCARD rules standardized what was necessary to make retail devices compatible with 
cable system conditional access systems nationwide and to tunc digital linear programming channels. The 
Commission deferred standardization of technology necessary for navigation devices to communicate upstream to 
the heudend to request two-way serv ices like video-on-demand, pay-per-view, or sw itched digital video, hut some 
cable operators have negotiated with TiVo privately to provide on-demand services to retail TiVo set-top boxes. 
Harry McCracken, Til o (lets Comcast's Xfinity on Demand. l lMT. Apr. 9. 2012, 

http: tccliland.time.com 2012 04 09 tivo-eets-comasts-\rmitv-on-denuimT (visited May 3. 2012): Letter from 
Natalie G. Roisman. Counsel to Cox Lnterprises. Inc., to Marlene II. Dortch. Secretary. FCC. CS Docket No. 97-XO 
tilled Oct. 8, 2010). 

1 !U ° Navigation Devices Third Report and Order. 25 FCC Red at 14660, % 4. 

t10/ I he Commission directed certain cable operators to file reports with the Commission detailing CableCARD 
deploy ments. See Implementation of Section 304 of the Telecommunications Act of 1996: Commercial Availabil itv 
of Navigation Devices. CS Docket No. 97-80. Second Report and Order. 20 FCC Red 6794. 6814-15, • 39 (2005 > 
("2005 Deferral Order"). 

1,08 F.ffective July 1. 2007. cable operators were required to separate security in their leased devices and rely on the 
same conditional access mechanism that consumer electronics manufacturers use in their commercially available 
devices. 47 C.F.R. § 76.1204(a)(l). See Implementation of Section 304 of the Telecommunications Act of 1096: 
Commercial Availability of Navigation Devices. CS Docket No. 97-80. Order and Further Notice of Proposed 
Rulemaking. 18 FCC Red 7924. 7926 c 4 (2003): 2005 Deferral Order. 20 FCC Red at 6802-03 5 13. 
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Table 29: Deployment of CableCARDS (Cumulative)' 09 


Year (as of 
June) 

CableCARD Deployment for 
Use in Retail Devices - Top 10 
Cable Operators 

Operator-supplied Set¬ 
top Boxes With 
CableCARDS 

2006 

170. 000 


2007 

271,000 


2008 

372.000 

6,232,800 

2009 

437.800 

14,085.000 

2010 

520.000 

21,000.000 

2011 

582.000 

29,300.000 


396. While our CableCARD rules have allowed vendors like TiVo and Hauppauge to build 
retail devices that connect to cable systems, the cable industry criticizes the CableCARD regime as 
expensive and ineffective. 1310 Non-cable MVPDs insist that CableCARDs are too cable-centric, and that 
future standards should consider that their systems differ front cable systems. 1 Jl 1 According to certain 
public interest and local government entities, disagreement in the industry' about the best mechanism to 
achieve a competitive retail market for CPE devices has limited the choices available to consumers. 1312 

397. In October 2010, the Commission adopted rules to eliminate four impediments to 
consumer adoption of CableCARDs, including rules that: (I) ensure that retail devices can access all 
video programming that is prescheduled by the programming provider: (2) increase transparency in 
CableCARD pricing and billing; (3) streamline CableCARD installation; and (4) streamline requirements 
for manufacturers who build CableCARD devices. 13,3 In the same order the Commission replaced the 
IEEE 1394 connector that was meant to be a recordable digital output from MVPD leased set-top boxes 
with an IP based open-standard connection with certain requirements in service discovery, video 
transport, and remote command pass-through for home networking. Beginning December I, 2012, cable 
operators must deploy set-top boxes that meet the IP-based output requirement. Once that requirement 
takes effect, retail-purchased CPE will be able more effectively to network with and view content from 
MVPD-provided devices. 


1,09 See Fellers from Neal M. (ioldberg. Vice President and (ieneral Counsel. NCTA. to Marlene II. Dortch. 
Secretary. FCC. CS Docket No. 97-80 (filed June 29. 2006. June 25. 2007. June 23. 2008. June 26. 2009. June 23. 
2011. June 30, 2011). 

1 111 See. e g.. NCTA 5 20 09 Comments at 40. 

131 Verizon 5/20/09 Comments at 29-31: DISH Network 6/20/09 Reply at 10-11. 

1 Free Press 8 28/09 Reply at 6-9; Montgomery County. MD 5/20/09 Comments at 21-23. 

1 ' L ' Saxigation Devices Third Report and Order, 25 FCC Red at 14662-14676, 8-38. 
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c. CableCARD Successors 

398. The Commission and industry have undertaken several efforts to update, extend, or 
replace the CableCARD regime. m4 Most recently, the Commission has begun exploring a replacement 
concept referred to as “AllVid.” The All lid NO! introduced the concept of an adapter that could act 
either as a small ‘‘set-back*' device for connection to a single smart video device or as a gateway allowing 
all consumer electronics devices in the home to access multichannel video programming services in 
addition to any other services the devices might have access to. m5 Unlike CableCARD technology, this 
adapter could support the development and marketing of retail smart video devices that attach to any 
MV PD service any where in the United States. Such an approach could greatly enhance the incentives for 
manufacturers to enter the retail market. As conceived, an MV PD would supply an adapter that would 
communicate with the MVPD service, perform the tuning and security decry ption functions that may be 
specific to that particular MVPD, and deliver video to retail devices using a common home networking 
protocol. In this manner, a retail smart video device would be able to integrate MVPD and non-MVPD 
serv ices, perform navigation functions, including the presentation of programming guides and search 
functionality. The Commission is continuing to monitor and evaluate the market for devices that can 
access MVPD services. 

2. CPE Used to Access OVD Services 

399. Increased broadband speeds will allow consumers to receive IP-delivered video content 
within the home across multiple broadband-capable devices, game consoles, and standalone devices like 
those provided by Apple, Roku, Boxee, and Google.' 310 These devices allow users to navigate and 
receive video delivered via broadband Internet and display it on a television monitor. In the OVD section 
of this Report, we note that many of the leading OVDs make their services available via a wide variety of 
consumer electronics products. The converse is also true - many consumer electronics products give 
consumers access to a variety of OVD services. 

400. Vendors have also begun to integrate and blend linear television service from MVPDs 
and broadcasters with OVD services. For example, Boxee's LiveTV is a digital television tuner 
peripheral that connects to Boxee's media player, where the over-the-air broadcast television signals are 
presented to consumers alongside OVD services. 

3. Handheld and Mobile Video Devices 
a. Mobile IP Devices 

401. The proliferation of portable media devices with broadband IP capability has opened up 
new video distribution opportunities for MVPDs and OVDs alike. Devices such as laptops, netbooks, 
smartphones and media tablets all have IP connections and high resolution screens for consumers to 
watch video. Gartner, Inc. projects that over 100 million media tablets will be sold worldw ide by the end 


13.4 One such effort undertaken by industry is called Tru2way. previousl\ called the Open Cable Applications 
Platform. While consumer electronics manufacturers have been reluctant to implement tni2way in retail devices, 
cable operators may continue to support Tru2way for their own internal purposes. See Todd Spangler. Comcast AViv 
If ’ay on Tru2way , MU1 TlCHANNni.Nr.WS. June 14, 2010. http; Vwww .mull ichannel.coiTi-'arlickv453720- 

Comcast New Wav on fru2wav.php (visited Mar. 6. 2012). 

13.5 Video Device Competition; Implementation of Section 304 of the Telecommunications Act of 1906: Commercial 
Availability of Savigation Devices: Compatibility between Cable Systems and Consumer Electronics Equipment. 

MB Docket No. 10-91, Notice of Inquiry . 25 FCC Red 4275. 4281-3, Hi 17-23 (2010). 

1310 Comcast 7 8/11 Reply at 4-5. 
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of 2012. 13,7 The number of smartphones with 4G connectivity is on the rise as well, which enables video 
providers to potentially deliver high quality video to viewers. 1318 To access the mobile IP market, 

MVPDs have begun making their video content accessible over a host of portable devices. For example, 
Comcast's XFinity TV serv ice provides on-demand video to laptops, smartphones, and tablets. 110 
DIRECTV's “nomad’' service allows consumers to copy recordings from their HD DVR to their phones, 
laptops, or tablets for view ing without an active network connection. To facilitate these services, MVPDs 
and programmers are looking to cloud-delivery mechanisms for IP connected devices including, tablets, 
smartphones, televisions, laptops, and other mobile devices. 1320 

b. Specialty Mobile Devices 

402. For the purposes of this Report, specialty- mobile devices are those that include 
specialized hardware to receive mobile video services from the mobile provider’s network, as opposed to 
those that receive mobile video via the Internet. Such devices often have the advantage that they are 
served by a broadcast or point-to-multipoint sy stem, so they do not consume data from a data plan, and 
many devices can receive content simultaneously in a crowded location such as a stadium or arena. 
However, the specialized hardware needed to access the mobile video services requires vendors to design 
devices for a specific service, potentially restricting the number of services than can be accessed by a 
device, and diminishing the w illingness of vendors to build devices that support the service. 

403. Since the last report, mobile providers have continued to experiment in ways to send 
broadcast video programming to mobile devices. For example, MediaFLO was an attempt by Qualcomm 
to broadcast video to mobile devices. MediaFLO receivers were built into a range of Verizon Wireless 
handsets, which Verizon utilized for its VCAST service. 1121 However, with the growth of IP connected 
smartphones, Verizon Video is now delivered over IP. and the specialized MediaFLO reception hardware 
is no longer necessary or included in handsets. The MediaFLO network was shut down in late 2010, and 
Qualcomm sold the spectrum to AT&T. ATSC Mobile.Handheld (“ATSC M II") receivers have 
appeared in the market, mostly in the form of USB tuner peripherals that connect to personal 
computers. 1 " These USB receivers allow' consumers to view ATSC M/H broadcasts on their laptops. 1323 
Driven by industry groups like the Open Mobile Video Coalition (’OMVC’), 1,24 some smartphone 
manufacturers have announced plans to include the hardware needed to receive ATSC M/H broadcasts in 


1 See (iartner, Inc., Gartner Says Apple Will Hare a Free Run m Tablet Market Holiday Season as Competitors 
C omimie to Lag (press release). Sept. 22. 2011. 

! ” K See Zach Epstein. A PD: One in Five Smartphones Sold in 02 Was 4G Capable. HTC Leads Market. B(iR 
Media. LLC’. Oct. 14. 2011. http: wwu hgr.com 2011 10 11 imd-onc4nTi\c-snurtphpnc>-sold-m-i)2-was--lg- 
capable-htc-leads-market/ (visited Mur. 8. 2012). 

! 1 y Letter from Michael Powell at 4. 


1 See Verizon Wireless. Verizon Wireless Lifts Curtain on V CAST Mobile TV True Broadband Qualiy. the Best of 
/repress release), Jan. 7. 2007. 

1 See W iiiTV Aero-rn product description. Ilauppauge Computer Works. Inc.. 

http; www haunpauue.con) site products data aero-m.lnml (visited Mar. 2. 2012). 

!3 -’ Universal Serial Bus ("USB”) is a set of connectivity specifications that allows easy, high-speed connections of 
peripherals to PCs that, once plugged in. configure automatically. USB is found in over ten billion PCs. consumer 
electronics, and mobile devices. See USB (Universal Serial Bus). 

http: wvvvv.imcl.com content wwu us cn io.univcrsal-serial-hus-uni\ersal-scrial-bus.html (visited Mar. 8. 2012). 

1 “ 4 See Open Mobile Video Coalition, http: u u w.ppcmnohilcvidco.com/ (visited Mar. 6. 2012). 
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their products beginning in late 2012. n:5 MetroPCS will offer handsets made by Samsung that include 
ATSC M/H reception hardware. 1326 The resulting increase in specialty receiver penetration could allow 
mobile broadcast video services that rely on ATSC M/H specialty' receivers to succeed where the previous 
attempts have been unsuccessful. 

404. In order to compete in the mobile video marketplace by delivering video over their own 
networks, satellite-based providers face technical challenges such as antenna size, weight, and ability" to 
track satellites while in motion. Because they must be larger than would typically be found in a handheld 
device, mobile satellite-based devices are more often arc integrated into passenger vehicles. Several 
companies have attempted to introduce mobile video services targeted toward family-sized passenger 
vehicles. CruiseCast, a joint serv ice of AT&T Inc. and Ray Sat Broadcasting Corp., began service in June 
2009, but in November 2009 ceased activating new customers and refunded existing customers for 
equipment purchased. 1327 ICO mim (mobile interactive media) launched its North American 

geosynchronous satellite in 2007. ICO had planned to provide interactive mobile video, navigation, and 
emergency assistance, but does not appear to have expanded bey ond trials begun in 2009. IJzS SiriusXM’s 
Backseat TV continues to operate, offering three family-oriented channels ~ Nickelodeon, Disney 
Channel, and Cartoon Network. Backseat TV can be purchased pre-installed in several vehicle models, 
with controls integrated into the vehicle’s audio head unit. 132 ' 

VI. PROCEDURAL MATTERS 

405. This I4 ,h Report is issued pursuant to authority contained in sections 4(i), 4(j), 403, and 
628(g) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j). 403, and 548(g). 

406. It is ORDERED that the Office of Legislative Affairs shall send copies of the 14 th Report 
to the appropriate committees and subcommittees of the United States House of Representatives and the 
United States Senate. 


1 See Joseph Palenchar. Dvle's Mobile DTI 'Service to Launch on Smartphone. TWICE. Jan. 4, 2012. 
http: w \vw.twiee.com article 478473-Dvlc s Mobile DTV Service To l aunch Un Smartphone, nhn (visited 
Mar. 2. 2012). 

1 See Electronica. MetroPCS to Offer Phones with A TSC Mobile 77 Tuners. MetroPCS will Launch Samsung 
Moble 77' Phone. Jan. 4,2012. 

http: 7 wv\vv.eleclroni.vta.conTarticles, 12 01.04/mctroncs-will.launch.satnsunc.mobilc.lv.phone/ (visited Mar. 9, 
2012 ). 

l3 ~' Amy Gilroy . A T& T CruiseCast Ceases Activations. 1 WICE, Nov 2. 2009. 
http: wwvv tw icc.com/articlc-367231 - 

AT T CruiseCast Ceases Activations.nhp?nid=2 102&.sourcc~title&rid^(>258O81 (visited Nov. 10. 2011). 

1 ‘See ICO mint website, http: wvvvv ico eomoniin (visited Mar. 8. 2012). 

I3 ^ See SiriusXM Backseat TV, http: .'wvv vvsiriu>\m .com backseat tv (visited Mar. 8. 2012). 
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407. It is FURTHER ORDERED that the proceeding in MB Docket No. 07-269 IS 
TERMINATED. 


FEDERAL COMMUNICATIONS COMMISSION 


Marlene H. Dortch 
Secretary 
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APPENDIX A 
List of Commented 

2007/2008 Comments (5/20 09 Comments) 

American Cable Association (“ACA”) 

AT&T Inc. C'AT& H 

Cable and Telecommunications Committee of the New Orleans City Council C*Ne\v Orleans’’) 
Comcast Corporation (“Comcast”) 

Community Broadcasters Association (“CBA”) 

Community Programming Board of Forest Park. Greenhills and Springfield Township. Ohio (“Ohio 
Community Board’’) 

Consumer Union (“Consumers Union ’) 

DIRECTV, Inc. (“DIRECTV”) 

Heritage Media Serv ices (“Heritage’’) 

Mathew Murphy (“Murphy”) 

Microcom (“Microm”) 

Montgomery County. Mary land (“Montgomery County”) 

National Association of Broadcasters (“NAB”) 

National Cable & Telecommunications Association (“NCTA”) 

National Telecommunications Cooperative Association (“NTCA”) 

Reynolds Media Incorporated (“RM1”) 

Verimatrix. Inc. (“Verimatrix”) 

Verizon (“Verizon”) 

W.A.T.C.H. TV Company (“W.A.T.C.H. TV”) 

2007/2008 Reply Comments (6/20/09 Reply) 

AT&T Inc. (“AT&T") 

Consumers Union (“Consumers Union”) 

Cox Communications (“Cox”) 

DISH Network L.L.C. (“DISH Network”) 

HDNet LLC (“HDNet”) 

National Association of Broadcasters (“NAB”) 

National Cable & Telecommunications Association (“NCTA”) 

Verizon (“Verizon”) 


The Commission issued three notices of inquiry in this proceeding. Annual Assessment of the Status of 
Competition in the Market for the Delivery of Video Programming. MB Docket No. 07-269. Notice of Inquiry’. 24 
FCC Red 750 (2009) ( Sotice of Irujuiry")’. Annual Assessment of the Status oj Competition in the Market for the 
Delivery 1 of Video Programming , MB Docket No. 07-269. Supplemental Notice oflnquiry. 24 FCC Red 4402 (2009) 
( Supplemental Sotice of/nquuy): and Annual Assessment of the Status of Competition in the Market for the 
Delivery of Video Programming. MB Docket No. 07-269. Further Notice of Inquiry. 26 FCC Red 14091 (2011) 

( "Further Sotice ’ ). In response to these notices, we received three sets of comments and reply comments. 
Comments for 2007 and 2008 were due on May 20. 2009 and reply comments were due on June 20. 2009. For 
2009. comments were due on July 29. 2009: reply comments were due on August 28. 2009. Additional 2009 and 
new 2010 comments were due on June 8. 2011 and reply comments for those years were due on July 8. 2011. W e 
refer to each submission by its due date and the acronym as listed in this Appendix. 
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2009 Comments (7 29 09 Comments) 

American Cable Association (“ACA”) 

AT&T Inc. (“AT&T) 

Consumers Union ('‘Consumers Union’’) 

DIRECTV, Inc. (“DIRECTV”) 

DISH Network L.L.C. (“DISH Network”) 

Independent Film & Television Alliance (“IFTA”) 

Marin Telecommunications Agency, Marin County', California ( “Marin”) 

Montgomery County. Mary land (“Montgomery County”) 

National Association of Broadcasters (“NAB”) 

National Cable & Telecommunications Association (“NCTA”) 

Organization for the Promotion and Advancement of Small Telecommunications Companies 
(“OPASTCO”) 

I iVo Inc. (“TiVo”) 

Verizon (“Verizon”) 

W.A.T.C.H. TV Company (“W A T C.H. TV”) 

WealthTV (“WealthTV”) 

2009 Reply Comments (8 28 09 Reply) 

American Cable Association (“ACA”) 

Association of Public Television Stations and Public Broadcasting Service (“APTS”) 

Cablevision Systems Corporation (“Cablevision”) 

CBS Corporation (“CBS”) 

Comcast Corporation (“Comcast”) 

Community Broadcasters Association (“CBA”) 

Cox Communications (“Cox”) 

DIRECTV, Inc. (“DIRECTV”) 

Free Press (“Free Press”) 

Motion Picture Association of America. Inc (“MPAA”) 

National Association of Broadcasters. ABC Television Affiliates Association, CBS Television Network 
Affiliates Association. FBC Television Affiliates Association, and the NBC Television Affiliates 
(“Broadcasters Associations”) 

National Cable & Telecommunications Association (‘‘NCTA”) 

NBC Universal, Inc. (“NBCU”) 

RCN Telecom Services. Inc. (“RCN”) 

Verizon ( "Verizon”) 

The Walt Disney Company (“Disney”) 

2009 2010 Comments (6 8/11 Comments) 

Alliance for Community Media (“ACM”) 

The Allvid Tech Company Alliance (“AHVid Alliance”) 

American Cable Association (“ACA”) 

Anne Arundel and Montgomery Counties. Mary land, and the Cities of Boston. Massachusetts, and 
Laredo. Texas (“Anne Arundel”) 

AT&T Inc. (“AT&T) 

California Public Utilities Commission and the People of the Slate of California (“California PUC”) 

City & County of Denver, Colorado (“Denver”) 
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City of South Portland. Maine (“South Portland' ) 

Comcast Corporation (“Comcast”) 

Community Programming Board of Forest Park. Greenhills and Springfield Township. Ohio (“Ohio 
Community Board”) 

Consumer Electronics Association and Consumer Electronics Retailers Coalition (“CEA") 

Digital Broadcasting OVS (“Digital Broadcasting") 

DIRECTV, Inc. (“DIRECTV”) 

DISH Network L.L.C. (“DISH Network”) 

Google Inc. (“Google") 

Hiawatha Broadband Corporation Inc., National Rural Telecommunications Cooperative. Rural 
Broadband Alliance, and Rural Independent Competitive Alliance (“Rural Telcos”) 

Marin Telecommunications Agency. Marin County-, California (“Marin") 

National Association of Broadcasters (“NAB”) 

National Cable & Telecommunications Association (“NCTA”) 

National Telecommunications Cooperative Association; the Independent Telephone and 

Telecommunications Alliance; the Organization for the Promotion and Advancement of Small 
Telecommunications Companies; the Rural Independent Competitive Alliance; and the Western 
Telecommunications Alliance (“Rural Associations”) 

Netflix, Inc. (“Nettlix”) 

New Jersey Division of Rate Counsel (“New Jersey") 

Oxnard College Television (“Oxnard College”) 

Oxnard Elementary School District, Oxnard California (“Oxnard Elementary”) 

Public Knowledge (“Public Knowledge”) 

Rovi Corporation (“Rovi”) 

Susan Udovic (“IJdovic”) 

Verizon (“Verizon”) 

Writers Guild of America, West, Inc. (“WGAW”) 

2009/2010 Reply Comments (7 8 11 Reply) 

The Allvid Tech Company Alliance (“AllVid Alliance”) 

AT&T Inc. (“AT& T') 

Cable and Telecommunications Committee of the New Orleans City Council (“New Orleans”) 

Cisco Systems, Inc. (“Cisco”) 

City of New York (“NYC") 

Comcast Corporation (“Comcast”) 

DIRECTV, Inc. (“DIRECTV”) 

Montgomery County , Mary land (“Montgomery County") 

Motorola Mobility'. Inc. (“Motorola”) 

National Association of Broadcasters (“NAB”) 

National Cable & Telecommunications Association (“NCTA”) 

New Jersey Division of Rale Counsel (“New Jersey”) 

Sure West Communications (“Sure West 1 ’) 
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APPENDIX B 

National Video Programming Services 
Table B-I 

National Video Programming Services Affiliated with One or More MVPDs 


Network Owner 

Networks Wholly Owned or Owned in Part 

Bright House Networks 

Animal Planet. Animal Planet HD, Discovery' Channel, Discovery 

Channel HD, Discovery’ Espanol. Discovery' Familia, Discovery Fit & 
Health. Discovery Fit & Health HD. HD Theater. Investigation 

Discovery, Investigation Discovery HD, Military Channel. OWN. OWN 
HD, Planet Green, Planet Green HD, Science Channel, Science Channel 
HD. The HUB, The HUB HD, TLC, TLC HD Turbo. Velocity HD, 3net 

CablevisiW’* 

(AMC Networks Inc.) 

AMC. AMC HL). FUSE, FUSE HD, IEC, IFC HD, Sundance Channel, 
WE, WE HD 

Coincast/NBCU 

A&E, A&E HD. Bio. Bio HD, Bravo, Bravo HD, Chiller. Chiller HD, 
Cloo, CNBC, CNBC HD, CNBC World, CNBC World HD, Crime & 
Investigation, Crime & Investigation HD, E! Entertainment TV. E! 
Entertainment TV HD, EPIX, EPIX HD. FEARnet, FEARnet HD, G4, 

G4 HD. Golf Channel. Golf Channel HD, History Channel, History 
Channel HD, History Channel en Espanol, H2, H2 HD, iN Demand, iN 
Demand HD, ION Life, ION TV, ION TV HD, LMN, LMN HD, 

Lifetime Real Women. Lifetime TV, Lifetime TV HD, Military' History 
Channel, MLB Network. MLB Network HD, The Mtn, The Mm HD, 
MSNBC, MSNBC HD. mun2. Music Choice, NBC Sports Network, 

NBC Sports Network HD, NHL Network, NHL Network HD. Oxygen 
Network. Oxygen Network HD. PBS Kids Sprout, qubo, Retirement 

Living TV, ShopNBC, Sleuth, SYFY, SYFY HD, Telemundo, TV One, 

TV One HD. Style Network. Style Network HD, The Weather Channel. 
The Weather Channel HD, Weatherscan. Universal HD, USA Network, 
USA Network HD 

Cox Enterprises 

iN Demand, iN Demand HD, MLB Network, MLB Network HD Travel 
Channel. Travel Channel HD 

DIRECTV 

Game Show Network, GSN HD, MLB Network, MLB Network HD 

Liberty Media Corporation'"* 

Animal Planet, Animal Planet HD, Discovery. Discovery HD. Discovery 
Espanol, Discovery’ Familia. Discovery Fit & Health, Discovery Fit & 
Health HD. Encore, Encore HD, Encore Action, Encore Action HD. 

Encore Drama, Encore Drama HD, Encore Love, Encore Mystery, 

Encore WAM, Encore Westerns. Game Show Network, GSN HD. GAC. 
HDTheater. HSN, HSN HD. HSN2. Investigation Discovery. Military' 
Channel. MoviePlex, OWN. OWN HD, Planet Green. Planet Green HD, 
Movie Plex. QVC. QVC HD, Starz. Starz HD, Starz Cinema. Slarz 

Cinema HD. Starz Comedy, Starz Comedy HD. Starz Edge. Starz Edge. 
HD. Starz in Black, Starz in Black HD, Starz Kids and Family, Starz 

Kids and Family HD Science Channel. Science Channel HD, TLC. TLC 
HD, The Hub. the HUB HD, 3net 
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Network Owner 

Networks Wholly Owned or Owned in Part 

Time Warner Cable 

Exercise TV 7 , GameHD, Gamc2HD. HDPPV, iN Demand. iN Demand 

HD, MLB Network. MLB Network HD, MLS Direct Kick. NBA League 
Pass. NHL Center Ice, Team HD 


Notes: 

m On December 31. 2010, Cablcvision System Corporation ("Cablcvision**) wholly owned programming subsidiary 
Rainbow Media Holding LLC ( 'Rainbow”) transferred control of the News 12 regional programming services to 
Cablcvision. On June 30. 2011, Cablcvision spun-off Rainbow, w hich became an independent public company, 
now called AMC Networks Inc. We list these networks as affiliated with this media company since A VIC and 
Cablcvision share common ownership, officers, and directors. 

On February 21. 2008, the Commission approved the transfer of license and authorization that resulted in Liberty 
Media Corporation ( "Liberty”) acquiring a de facto controlling interest in DIRECTV. On November 19. 2009, 
l iberty through a series of transactions transferred its interest in DIRECTV, three RSNs and GSN to a wholly 
owned subsidiary called DIRECTV Group. Inc. We list these networks as affiliated with this media company since 
Liberty and DIRKCIV share common ownership, officers, and directors. 

Sources: 

Application of Mew $ Corporation and The DIRECTV Group, Inc . Transferors, am! liberty Media Corporation, 
Transferee . For Authority To lransfer Control. Consolidated application For Authority to 1 ransfer Control. Jan. 29. 
2007. at 10-11. 

AMC Networks Inc., SEC Form-O. for the Quarterly Period Ending September 30. 2010 ("AMC 10-Q*'). at 7. 

Bright House Networks, About Vs. at http:■■7briehthouse.com corporate■'default (visited Feb. 8. 2012). 

Cablcvision. About Cablcvision. at http: www. cable vision, com ■•about-index. isp (visited Feb. 8. 2012). 

Comcast-MBC(, Order, 26 FCC Red at 4410-18. Appendix D: GE Comcast XBC'C Application at 19-20. 30-31. 

Columbia Journalism Review, Who Owns What, at Into:' ww w .cir.ortiresources/ (visited Feb. 8. 2012). 

Cox enterprises. Corporate Overview, at http, www coxcnterprises.com 'about-eox'corporate-overv iew .i>n\ 

(visited Feb. 8. 2012). 

DIRECTV. About l v, at http: /•www .Jircctv .com D1 V A PI’content jbout us our company (visited Feb. 8, 2012). 

Liberty Media Corporation. SEC borm W-K. for the Fiscal Year Ending December 31. 2010 ('"Liberty 2010 Form 
10-KTatI-26. 


Liberty Media Corporation. Company Overview, at http: www liberty media .com-'eompanv-overv iew. asp\ (visited 
Feb. 8*2012). 

NCTA, Cable \etworks. al http: ww w .neta.com (visited Feb. 8. 2012). 

SNL Kagan. Economics of Basic Cable MetworLs (2011 Edition). 

SNL Kagan. Cable Metwork Ownership (July 2011). 

Time W arner Cable Ine. TWC Insight Application at Exhibit F. 
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Time Warner Cable Inc. SFX' Form 10-K. for the Period Ending December 31. 2009 (*’T\VC 2010 Form 10-K“) at 5. 
Time Warner Cable Inc. About is. at http:-"uu w.timcwarncrcablc comnvni about (v isited Feb. 8. 2012). 
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Table B-2 

National Networks Affiliated with a Television Network, Broadcast Television Licensee, or Other 

(Media Company 

Network Owners: Networks Wholly Owned or Owned in Part 

CBS Corporation CBS Sports Network, CBS Sports Network HD, College Sports 
Television, College Sports Television HD, FL1X, FL1X HD, 

MountainWest Sports Network. MountainWest Sports Network HD, 
Showtime, Showtime HD. Showtime Beyond, Showtime Beyond HD. 
Showtime Extreme. Showtime Extreme HD. Showtime Family Zone, 
Showtime Family Zone HD, Showtime Next, Showtime Next HD, 

Showtime Showcase, Showtime Showcase HD, Showtime 2, Showtime 
2 HD. Showtime Women, Showtime Women HD, Smithsonian 

_ Channel HD, TMC, TMC HD, TMC Xtra. TMC Xtra HD _ 

Crown Media Holdings Hallmark Channel, Hallmark Channel HD, Hallmark Movie Channel, 

_ Hallmark Movie Channel HD _ 

Daystar Television Day star TV 

_ Network _ 

Discover}' 3net A&E, A&E HD, Animal Planet. Animal Planet HD. Discovery, 

Communications' n Discover}' HD, Discovery Espanol. Discover} Familia, Discover}' Fit 
& Health, Discover}' Fit & Health HD, HD TTieater, Investigation 
Discovery, Military Channel, OWN, Planet Green, Planet Green HD 
Science Channel, Science Channel HD TLC. TLC HD, The Hub, 

_ Velocity HD _ 

Hearst Corporation A&E, A&E HD, Bio, Bio HD, Crime & Investigation, Crime & 

Investigation HD, ESPN 3D, ESPN Classic. ESPN Deportes, ESPN, 

ESPN HD. ESPN2, EPSN2 HD, ESPNEWS, ESPNEWS HD, ESPNU. 
EPSNU HD, H2. Hisiory, History HD. History' en Espanol. History 
International, Lifetime, Lifetime HD, Lifetime Real Women. Lifetime 

_ Real Women HD, LMN, LMN HD. Military History Channel _ 

Hubbard Broadcasting Reelz Channel, Reel/ Channel HD, Ovation TV, Ovation TV HD 

_ Corporation __ 

InterMedia Partners Gospel Music Channel. Gospel Music Channel HD. The Sportsman 

_ Channel, The Sportsman Channel HD. WAPA-America _ 

News Corporation Big Ten Network. BTN 1 ID. FOX Business Network, FOX Business 
Network HD. FOX College Sports, FOX College Sports HD. FOX 
Deportes, FOX Movie Channel, FOX News Channel, FOX News 
Channel HD. FOX Soccer Channel, FOX Soccer Channel HD. FOX 
Soccer Plus, FOX Sports Net, FOX Sports Net HD, FUEL TV, FUEL 
TV HD. FX Network. FX Network HD, Nat Geo WILD. Nat Geo 
WILD HD. National Geographic Channel, National Geographic 

_ Channel HD, SPEED Channel. SPEED HD, TV Guide Network 

Scripps Networks Cooking Channel, Cooking Channel HD, D1Y Network, DIY Network 

lnteractive <:) HD, Food Network, Food Network HD. Great American Country , 

HGTV, HGTV HD, Travel Channel, Travel Channel HD 
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Network Owners: 

Networks Wholly Ow ned or Owned in Part 

The Walt Disney 
Company 

A&E, A&E HD, ABC Family, ABC Family HD, Bio, Bio HD, Crime 
& Investigation Network, Crime & Investigation HD, Disney Channel. 
Disney Channel HD, Disney XD, Disney XD HD, ESPN 3D HD, 

ESPN Classic, ESPN Classic HD, ESPN Deportes. ESPN, ESPN HD. 
ESPN2, ESPN2 HD. ESPNews, ESPNews HD, ESPNU, ESPNU HD, 

H2, History Channel, History Channel HD, History International, 

History' International HD. LMN. LMN HD, Lifetime Real Women, 
Lifetime TV, Lifetime TV HD. Military History Channel, SOAPnet 

Time Warner Inc .* %) 

n Max, @Max HD. 5 Star Max, 5 Star Max HD, Action Max, Action 
Max HD. Boomerang, Cartoon Network/Adult Swim, Adult Swim HD. 
Cineniax. Cinemax HD, CNN, CNN HD, CNN Airport. CNN Headline 
News, CNN International, HBO, HBO HD, HB02, HB02HD, HBO 
Comedy, HBO Comedy HD. HBO Family. HBO Family HD, HBO 
Signature, HBO Signature HD. HBO Zone. HBO Zone HD. More Max. 
More Max HD, NBA, NBA HD, Outer Max, Outer Max HD, TBS, 

I BS HO. TMC. TMC HD. Thriller Max. Thriller Max HD, TNT, TNT 
HD, Tin TV, Tru TV HD, WMAX WMAX HD 

Tribune Company 

WON America, WGN America I ID. Food Network, Food Network HD 

Viacom Inc. 

BET, BET HD. BET Gospel, BET Hip Hop. CENT1C. CMT, CMT 

HD. CMT Pure Country, CMT Pure Country HD. Comedy Central, 
Comedy Central HD, EPIX, EPIX HD. LOGO, MTV, MTV HD, MTV 
Hits, MTV Jams, MTV2, Nick 2, Nickelodeon Nick at Nite 
Nickelodeon/Nick at Nite HD, HD Nicktoons Network. Palladia HD. 
Spike TV, Spike TV HD, TeenNick, EPIX HD, Tr3s, TV Land. VHI, 
VH1 HD. VHI Classic, VHI Soul 

Trinity Broadcasting 
Network 

JCTV, Smile of a Child, LBN, LBN HD, TBN Enclave, The Church 
Channel 

Univision 

Communications 

Bandamax, De Pelicula, De Pelicula Classico Ritmoson Latino, 
Galavision. Telehit. TcleFutura, TelcFutura HD 


Notes: 

,n On September 17. 2008. Discovery Holding Company ("DHC ) an independent publicly traded company was 
formed. We list these networks as affiliated because Liberty Media and Advanee/Newhouse. ow ner of cable system 
Bright House Networks, share common ownership, officers, and directors with 1)11C. 

On July 1, 2008. K.W. Scripps spun-off its programming into an independent publicly traded company. Scripps 
Interactive Networks r SNl"). We list these networks as affiliated since SN1 and L.W. Scripps share common 
ownership, officers, and directors. 

( * On February 11. 2008. the Commission approved the applications for the assignment and transfer of control of 
certain Commission licenses and authorizations that resulted in Time Warner Cable. Inc. (*’TWC“) separating from 
I ime Warner Inc. In March 2000. 1 WC completed its separation from I ime Warner Inc. 

Sources: 

CBS Corporation. About CDS. at http:-'7w ww .cbscorporatiiMi.com 'index.php (visited Feb. 8. 2012). 

Columbia Journalism Review. IVho Owns What, at http: wwiv.cir.oru resources (visited Feb. 8. 2012). 
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Crown Media Holdings. Company (heniew. at http, ir.cTPwnmcdia.net. indevefm (visited Feb. 8. 2012). 

Discover) C ommunications. Inc.. SIX harm ln-K. for the Fiscal Year Fnding December 31. 2010 ("Discovers 10- 
K), at 3/ 

Discover) Communications. Our Company, at http: corpoiaio.discov en. com .''our-companyo\er\ ievv (visited Feb. 
8 . 2012 ).’ 

C.W. Scripps Networks Interactive, SEC Form JO-K for the Fiscal Year Ending December 31, 2010 C'C.W. Scripps 
10-k) at 4. 

Ilearsl Corporation. About Hcarst. at http.' w w w.hearst com broadcast in u index, php (visited Feb. 8. 2012). 

NCTA. Cable Networks, at Imp: . vs w w ncta.com (visited Feb. 8, 2012). 

News Corporation. Cable Xehiork Programming, at http: wu wnew scorn com, operations 'cable, hint 1 (visited Feb. 

8 . 2012 ). 

Scripps Networks Interactive. About L's. at http: wwu scrippsnetworks.com about.ast)\?codc~ahout (visited Teh. 8, 

2012 ). 

SNE Kagan, Economics oj Basic Cable \eh\orks (2011 Edition). 

SNE Kagan. Cable Xehvork Ownership (Jul> 2011). 

l ime Warner Inc.. About L's. at httn:/ ; w ww.iiinewarner.com our-compam about-us. (visited Feb. 8. 2012). 

Trinity Broadcasting Network, About i s, al http: www ihn.org about, images 1 BN Networks info.ndf (visited Feb. 

22 . 21 ) 12 ). 

Univision. Company (h-en’lew. at Into: univision com' (visited I eh. 8. 2012). 

Viacom Inc. ..Mom/ l iacom. at http; ' ww w viacom.com/about \ iacom Paces. default aspx . (visited Feb. 8. 2012). 

Walt Disney Corporation. Company Oven’lew, al http: corporatc.disnex uo.comcorporate■•''overview html (visited 
Feb. 8, 2012). 
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APPENDIX C 

Regional Video Programming Services 
Table C-l 

Regional Video Programming Serv ices Affiliated with One or More MVPDs 


j Network Ow ners 

i 

Networks Wholly or Owned in Part 

Bright House Networks 

Regional News Networks: Bay News 9, Bay News 9 HD. Bay News 

9 en Espanol. CFN 13 (Central FL News) 

Regional Sports Networks: Bright House Sports Network, Bright 
House Sports Network HD 

Cabievision Systems 
Corporation' 1 ' 
(Madison Square 
Garden)'' 1 

Regional News Networks: News 12 CT, News 12 Bronx, News 12 
Brooklyn, News 12 Hudson Valley, News 12 Long Island, News 12 

NJ, News 12 Traffic & Weather - CT, News 12 Traffic & Weather - 
Long Island, News 12 Traffic & Weather - Hudson Valley, News 12 
Traffic & Weather - NJ, News 12 Traffic 8c Weather - NY. News 12 
Westchester 

Regional Sports Networks: MSG, MSG HD. MSG Plus. MSG Plus 
HD 

Charter 

Communications 

Regional Sports Networks: Comcast Charter SportsNet Southeast 

Comcast/NBCU 

i 

Regional News Networks: CN8, New England Cable News New 
England Cable News HD 

Regional Sports Networks: Comcast Entertainment TV (CET), 
Comcast SportsNet Bay Area, Comcast SportsNet California, 

Comcast SportsNet Chicago, Comcast SportsNet Chicago HD. 

Comcast SportsNet Mid-Atlantic. Comcast SportsNet Mid-Atlantic 

HD, Comcast SportsNet New England Comcast SportsNet New 

England HD, Comcast SportsNet Philadelphia Comcast SportsNet 
Philadelphia HD. Comcast SportsNet Northwest. Comcast SportsNet 
Northwest HD, Comcast SportsNet Washington. Comcast SportsNet 
Washington HD. Comcast SportsNet West. Comcast SportsNet West 
HD, Comcast SportsNet Southwest, SportsNet New York, SportsNet 
New York HD 

Cox Enterprises 

Regional News Networks: 24 7 News Channel, Arizona News 
Channel, Kansas 22 Now, Las Vegas One News Local News on 

Cable (Hampton), News Now 53 (Oklahoma City ), News Now 53 
(Tulsa), NewsWatch 15 (Louisiana). Pittsburgh Cable News Channel. 
Rhode Island News Channel. San Diego's News Channel 15 

Regional Sports Networks: Channel 4 San Diego. Cox Sports 
Television 

DIRECTV 

Regional Sports Networks: Roots Sports Northwest Roots Sports 
Northwest HD, Roots Sports Pittsburgh. Roots Sports Pittsburgh HD. 
Roots Sports Rocky Mountain, Roots Sports Rocky Mountain HD 
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Network Owners 

Networks Wholly or Owned in Part 

Time Warner Cable 

Regional News Networks: Antelope Valley Channel 3 (Southern 

CA), Bay News 9. Bay News 9 HD .BEVOD (TX), Capital News 9 
(Albany, NY). Channel 858 (Southern CA), Desert Cities TV 
(Southern CA), The Green Channel (HI), K-Life(HI), Metro Weather 
(Kansas City), NEON (OH), News 8 Austin (TX), News 8 Radar 

Now (TX), News 8 Traffic Now (TX). News 8 Non-Stop Weather 
(TX), News 10 Now (TX). News 14 Carolina (Charlotte, NO, News 

14 Carolina (Raleigh, NC), News 14 Carolina (Greensboro. NC), 

News 14 Carolina (Wilmington. Jacksonville, Morehead city, NC). 
Nippon Golden Network (HI), NY 1 News (NY), NY1 Road and Rail 
Report (NY). OC 16 (HI), Oiwi (HI). Rhode Island News Channel, 
SoCal 1 (Southern CA), Texas Channel (Austin. Waco. San Antonio. 
Corpus Christ!. TX). Texas Chanel (Dallas), Texas Channel (El Paso). 
TWC-TV (New England). YNN (Austin, TX), YNN Austin. YNN 
Austin Radar Now, YNN Austin Traffic Now, YNN Austin Weather. 
YNN Buffalo (NY), YNN Capital Region (Albany, NY), YNN 

Central NY, YNN Hudson Valley (NY). YNN Rochester (NY), 

Wichita Falls TV (TX) 

Regional Sports Networks: Bright House Sports Network, Bright 
House Sports Network HD, Comcast/Charter SpoitsNet Southwest 
Metro Sports (Kansas City ). Metro Sports HD, Metro Sports (NET 
Metro sports (NE) HD. Metro Sports 2 (Kansas City, MO), News 8 
Non-Stop Sports (TX). SportsNet New York, SportsNet New York 

HD, SunSports. SunSports HD, TWC Connection Sports (Mid-Ohio), 
TWC Connections Sports (Southwest Ohio), TWC Sports (Albany, 
NY), TWC sports (Albany) 11D, TWC Sports Central New York, 

TWC Sports (Wl). TWC SportsNet (Buffalo), TWC Sports 
(Rochester), YNN Non-Stop Sports 


Notes: 

m On December 31. 2010. Cablevision System Corporation (“Cablevision”) wholly owned programming subsidiarv 
Rainbow Media Holding LLC (“Rainbow ”) transferred control of the New s 12 regional programming services to 
Cablevision. On June 30. 2011, Cablevision spun-off Rainbow, which became an independent public company, 
now called AMC Networks Inc. We list these networks as affiliated with this media company since AMO and 
C ablevision share common ownership, officers, and directors. 

<2) On July 20. 2009. Madison Square Garden, Inc. (“MSG”) was incorporated as an indirect, wholly-owned 
subsidiary of Cablevision Sy stems Corporation. On February 9. 2010. MSG was spun off from Cablevision, 
becoming a separate public company. We list these networks as affiliated since MSG and Cablevision share 
common ow nership, officers, and directors. 

Sources: 


AMC Networks Inc.. SIX' Form 10-0. Quarterly Period Ending September 30. 2011 (“AMC' 10-Q") at 7. 

Application of Sews C nr partition and The DIRECTI Cnmp. Inc.. Transferors, and Liberty Media Corporation. 
Transferee. Lor Authority 1 To Transfer Control. Consolidated application for Authority to l ransfer Control. Jan. 29. 
2007. at 10-11. 
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Cablcvision. About Cablcvision, at http: \vv\ w cablev. ision com about iiulcvisp (visited Feb. 8. 2012). 

C harter Communications, \hout C harter, at ht tp:- uuw chartcr.com fooler toplcrl > a»e.i.sp r *tm» about (visited Feb. 
8 . 2012 ). 

Columbia Journalism Review, Who Owns What, at hup: u \vv\ cir.ore resources (visited Feb. 8. 2012). 

Conicast-\ BC'l Order. 26 FCC Red at 4410-18. Appendix D: CE Comcast XBCl 'Application at 19-20. 30-31. 

Cox Enterprises, Corporate Overview, at http. . u w u.eoxentcrprises.eotn about-cox corporate-ox cr\ icu.a^px 
(visited Feb. 8. 2012). 

Madison Square Garden. Inc. SIX' f orm I0-K. tor the Fiscal Year ending December 31.2010 ('MSG'* 10-k) at 3. 
NCT’A, Cable Xetworks. at http: uuw.ncta.com (visited Feb. 8. 2012). 

SNL Kagan. Economics of Basic Cable Xetworks (2011 Edition). 

SNF Kagan. Cable Xerwork Ownership (July 2011). 

l ime Warner Cable About Cs. at h11p:. w v\ vv.tiineuamereahIe.com n\ ni ab<<ui (visited Feb. 8. 2012). 
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Table C-2 

Regional Networks Affiliated with a National Broadcast Television Network, Broadcast Television 

Licensee, or Other Media Company 


Network Ow ners 

Networks Wholly or Ow ned in Part 

Allbritton 

Communications 

Regional News Networks: NewsChannel 8, NewsChannel 8 HD 

Belo Corporation 

Regional News Networks: 24/7 News Channel (Boise, ID), Arizona 
News Channel, Local News on Cable (Hampton), NewsWatch 15 
(Louisiana), Northwest Cable News (Washington, Oregon, Idaho), 
TXCN (Texas) 

CBS Corporation 

Regional Sports Networks: Mountain West Sports Network. The 

Mtn. HD 

News Corporation 

1 

Regional Sports Networks: FOX Sports Arizona. FOX Sports 

Arizona FID. FOX Sports Carolinas, FOX Sports Carolinas HD, FOX 
Sports Detroit,, FOX Sports Detroit HD, FOX Sports Florida, FOX 
Sports Florida HD, FOX Sports Houston, FOX Sports Houston HD, 
FOX Sports Indiana. FOX Sports Indiana HD, FOX Sports Kansas 

City, FOX Sports Kansas City HD, FOX Sports Midwest, FOX 

Sports Midwest HD. FOX Sports North, FOX Sports North HD, FOX 
Sports Ohio, FOX Sports Ohio. HD. FOX Sports Oklahoma, FOX 
Sports Oklahoma HD. FOX Sports South. FOX Sports South HD. 

FOX Sports Southwest, FOX Sports Southwest HD, FOX Sports 
Tennessee, FOX Sports Tennessee HD. FOX Sports West, FOX 

Sports West HD, FOX Sports Wisconsin, FOX Sports W isconsin HD, 
Sun Sports. Sun Sports HD 

Scripps Networks 
Interactive 

Regional Sports Networks: FOX Sports South . FOX Sports South 

1 ID 


Sources: 

Belo Corporation. Belo ( ompanies, Cable Sews, at Inin: nvvwv hclo.com companies cable-new > (visited Feb. 12, 
2012 ). 

CBS Corporation. About CBS. at http: • , A\wu.clva:oiTw ration.com /index. php (visited Feb. 8. 2012). 


Columbia Journalism Review, M ho Owns H'hat . at http: ''wvvvv.cirpre.-resources- (visited Feb. 8. 2012). 
NCI A. ( able Xcrworks. at http: www.neta.com (visited Feb. 8. 2012). 


News Corporation. Cable Xetwurk Programming, at http: nww.newseorp.comoperations eablc.html (visited Feb. 
8 . 2012 ). 

NewsChannel 8. About Cs. at http: ; 'wuu.tbd.com about, (visited Feb. 22. 2012) 


Scripps Networks Interactive. About l.s. at http: nuu scrippsnetworks.com ahout.aspv \ode about (visited Feb. 8. 
2012 ). 

SNL Kagan. Economics of Basic Cable XetMorks (2011 Fdition). 
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APPENDIX D 
Regional Sports Networks 


Regional Network Name (1> 

MVPD Owner 

Other Owners 

Altitude Sports Network 


Stan Kroenke (owner of the 
Denver Nuggets and the 
Colorado Avalanche) 

Altitude Sports Network HD 


Stan Kroenke (owner of the 
Denver Nuggets and the 
Colorado Avalanche) 

Bright House Sports Network 

Time Warner Cable 


Bright House Sports Network HD 

l ime Warner Cable 


Big Ten Network 


Big Ten Conference, News 
Corporation 

Big Ten Network HD 


Big Ten Conference, News 
Corporation 

Channel 4 San Diego (:) 

Cox Enterprises 


Channel 4 San Diego HD 

Cox Enterprises 


Comcast/Charter Sports Southeast 

Comcast, Chatter 


Comcast Charter Sports Southeast HD 

Comcast, Charter 


Comcast SportsNet Bay Area 

Comcast NBCU 

San Francisco Giants 

Comcast SportsNet Bay Area HD 

Comcast/N BCU 

San Francisco Giants 

Comcast Sports Net California 

Comcast/NBCU 


Comcast SportsNet California HD 

Comcast NBCU 


Comcast SportsNet Chicago 

Comcast N BCU 

J. Joseph Ricketts (owner of 
the Cubs), Jerry Reinsdorf 
(owner of the Bulls and the 
White Sox), Rocky Wirtz 
(ow ner of the Blackhawks) 

Comcast SportsNet Chicago HD 

Comcast/NBCU 

J. Joseph Ricketts (owner of 
the Cubs), Jerry- Reinsdorf 
(owner of the Bulls and the 
While Sox), Rocky Wirtz 
(owner of the Blackhawks) 

Comcast SportsNet Houston 1 ' 

Comcast/NBCU 

Houston Astros. Houston 
Rockets 

Comcast SportsNet Houston HD 

Comcast/NBCU 

Houston Astros, Houston 
Rockets 


8806 
















































Federal Communications Commission 


FCC 12-81 


Regional Network Name 


Comcast SportsNet New England 


Comcast SportsNet New England HD 


Comcast SportsNet Northwest 


Comcast SportsNet Northwest HD 


Comcast SportsNet Philadelphia 


Comcast SportsNet Philadelphia HD 


Comcast SportsNet Washington 


Comcast SportsNet Washington HD 


Comcast Sports Southwest 


Comcast Sports Southwest HD 


Cox Sports Television (New Orleans) 


Cox Sports Television HD (New 
Orleans) 


Fox Sports Arizona 


Fox Sports Arizona HD 


Fox Sports Carolinas 


Fox Sports Carolinas HD 


Fox Sports Detroit 


Fox Sports Detroit HD 


Fox Sports Florida 


Fox Sports Florida HD 


Fox Sports Midwest 


Fox Sports Midwest HD 


Fox Sports North 


Fox Sports North HD 


Fox Sports Ohio 


Fox Sports Ohio HD 


Fox Sports Prime Ticket 


Fox Sports Prime Ticket HD 


Fox Sports South 


Fox Sports South HD 


Fox Sports Southwest 


MV PD Owner 


Comcast NBC U 


Comcast NBC L T 


Comcast NBCU 


Comcast NBCU 


Comcast NBCU 


Comcast NBCU 


Comcast NBCU 


Comcast NBCU 


Comcast N BCU 


Comcast NBCU 


Cox Enterprises 


Cox Enterprises 


Other Owners 



Philadelphia Phillies 


Philadelphia Phillies 




News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 
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Regional Network Name 


Fox Sports Southwest HD 


Fox Sports Tennessee 


Fox Sports Tennessee HD 


Fox Sports West 


Fox Sports West HD 


Fox Sports W isconsin 


Fox Sports Wisconsin HD 


Lakers RSN (4) 


Lakers RSN HD 


Lakers RSN (Spanish language) 


Lakers RSN HD (Spanish language) 


Longhorn Network 


Longhorn Network HD 


MASN HD 


Metro Sports (Kansas City) 


Metro Sports HD (Kansas City) 


Metro Sports (Nebraska) 


MSG 


MSG HD 


MSG Plus 


MSG Plus HD 


NESN HD 


OC Sports (Hawaii) 


OC Spoils HD (Hawaii) 


PAC-12 Network 


PAC-12 Network HD 


SportsNet New York 


SportsNet New York HD 


MVPD Owner 



Time Warner Cable 


Time Warner Cable 


Time Warner Cable 


Time Warner Cable 


Time W arner Cable 


Time Warner Cable 


Time Warner Cable 


Cablevision 


Cablevision 


Cablevision 


Cablevision 


Other Owners 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 


News Corporation 




University of Texas at 
Austin. Walt Disney 


University' of Texas at 
Austin, Walt Disney 


Baltimore Orioles and the 
Washington Nationals 


Baltimore Orioles and the 
Washiniiton Nationals 




Boston Red Sox and 
Boston Bruins 


Boston Red Sox and 
Boston Bruins 


Time Warner Cable 


Time Warner Cable 



Comcast. TWC 


Comcast, TWC 
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Regional Network Name'” 

MVPD Owner 

Other Owners 

The Mtn. - Mountain West Sports 
Network 1 

Comcast 

CBS 

The Mtn. Mountain W est Sports 

Network HD 

Comcast 

CBS 

TWC Sports (Central NY) 

Time Warner Cable 


TWC Sports HD (Central NY) 

Time W arner Cable 


FWC SportsNel (Buffalo) 

Time W arner Cable 


TWC SportsNet HD (Buffalo) 

Time Warner Cable 


TWC SportsNet (Rochester) 

Time Warner Cable 


TWC SportsNet HD (Rochester) 

l ime Warner Cable 


TWC Connection/Sports (Mid-Ohio) 

Time Warner Cable 


TWC Connection Sports (SW Ohio) 

Time W arner Cable 


TWC Sports 32 (W isconsin) 

Time Warner Cable 


TWC Sports 32 HD (Wisconsin) 

Time W arner Cable 


Texas Channel (Texas) 

Time Warner Cable 


YNN Non-Stop Sports (Texas) 

Time W amer Cable 



Notes: 

(1 ’ See SNL Kagan, Media I rends (201 I Fdition), al 70-74. This list is provided for illustrative purposes only. 
Inclusion or exclusion of a network should not be read to state or imply any position as to whether the network 
ijualifics as an **RSN" as defined b\ the Commission. 


(2 ’While press reports indicate that Channel 4 San Diego will no longer hold the rights for the Major League 
Baseball games of the San Diego Padres in 2012. these reports also indicate that Channel 4 San Diego carries 
NCAA Division I basketball games. See Coj to Layoff Baseball Programming Employees. Aug. 30, 2011. 
available at http; VWw w. Innews.com new s 200328X5 vlelail.html : SDSt Men s Hoops at Arizona to be Simulcast 
on 4SD. Nov. 22. 2011, available at http: goa/tccs.estv .com sports m-baskbl snec-rel 11221 laab.html . 

Comcast SportsNel Houston is scheduled to launch in 2012. featuring the games of the Houston Astros (of 
MLB) and the Houston Rockets (of the NBA). .See Go Back to the Future When the Astros and Rockets Launch 
Their Channel, ft Likely Will Remind Viewers of HST. (Nov. 8. 2010). available al 

http:/wwvv.chron.com sports rockets article A^tros-Rockcts-nctwork-likelv-to-rcsemhle-old-1 7Q53S i ).Dhp 

H ‘ fWC recently announced that it w ill launch two RSNs in 2012 featuring the games of the Los Angeles Lakers 
(of the NBA), including the first Spanish-language RSN. See Time Warner Cable and the Los Angeles Lakers 
Sign Long-Term Agreement for Lakers Games. Beginning With 2d 12-2013 Season (Leb. 14. 2011). available at 
http:-- / ir.limewamercablc.convphoenix./htnir.V= r 2Q7717&n=irol-newsArticle&n')=l 52X805&hiahli»ht . 

pl The Mtn. plans to cease operation on May 3 L 2012. See Frank Schwab. Mountain West Tl Xcrwork Will Be 
Discontinued. THb Ci.A/hI lb. Colorado Springs. 

http: 'www gii/elle.com/common/printer view.phpVdb colga/ette&kb 136348 (visited Apr. 27. 2012). 
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Sources: 

Altitude Sports and Entertainment. About is. at htinv uuw .altitude.tv About!'s About! : s default.aspx (visited 
Feb. 8. 2012) 

Big Ten Network. About l s. at litlp: hln.com.about (visited Mar. 2. 2012) 

Bright House Networks, About i s, at hlip: . uuw.biidnhonse.com Vorporatc about (visited Mar. 1. 2012). 

Longhorn Network. About Us. httir espn.eo.com ■■lomihornnctuork/index (visited Feb. 8, 2012). 

Mid-Atlantic Sports Network. About MASS, at http:uuu masnsnprfs.com miNi news information, about- 
masn.html (visited Feb. 8. 2012). 

NO A, Cable XeLworks. at http: uwu.nela.com (visited Feb. 8, 2012). 

New I England Sports Network. About SUSS , at http:uu w rtesn.com abnut-nesn htmi (visited Feb. 8, 2012). 
Pacific 12 Conference. PAC-12 Official Site. at http:.-7w ww.pac-12.org- (visited Feb. 8. 2012). 

SNL Kagan, economics ut Basic Coble XetuorLs (2011 Edition). 

SNL Kagan, Cable Setwork Ow nership (July 2011) 

SNL Kagan. RSS Subscribers / August 26. 2011) 

Sports I ime Ohio. Channel Lineup, at http: u wu ^portstimephio.com-'tv-sehedule (\ isited Feb. 8. 2012). 

SNL Kagan. Medici Trends (2D11 edition), at 70-74. 
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STATEMENT OF 

COMMISSIONER ROBERT M. McDOWELL 

Re: Annual Assessment of the Status of Competition in the Market for the Delivery of Video 
Programming, MB Docket No. 07-269 


First, I thank the incredibly hardworking and talented professionals in the Media Bureau for 
laboring for what must have been an uncountable number of hours to produce this comprehensive report. 
The report contains a wealth of information about the video market revealing just how dynamic and 
constructively chaotic it is. Accordingly . I would have preferred for this report to affirmatively conclude 
that the video programming market is competitive. It provides ample evidence for such a conclusion. 

For example, since our last report, which analyzed data available as of June 2006. “telephone*' 
MVPDs have emerged as a major competitive force, the digital television transition has y ielded more 
channels for free over-thc-air, and the Internet and mobile platfonns have enabled consumers to access 
video content from an immeasurable universe of sources. In fact, given these non-traditional players, the 
competition is even more robust than this report reflects. 

More consumers are accessing more online video content, more often. From May 2011 to May 
2012. unique viewers of online video content increased by more than four million. 1 The consumption per 
viewer during the same period increased from 15.9 to 21.9 hours per month, a staggering thirty-eight 
percent increase. 2 The amount of content viewed has witnessed grow th as well with the number of videos 
watched increasing by almost three billion, more than seven percent, from May 2010 to May 2012/ 

Furthermore, the grow th of the Internet video marketplace is underscored by the popularity of 
over-the-top devices. 4 which allow consumers to use their televisions and mobile devices to watch online 


1 Press Release. COMSCORF, com Score Releases May 2012 L’.S. Online Video Rankings (June 18. 2012), 
hltp://www.comscore.com Press Fvenls/Press Releases 2012/6/comScore Releases May 2012 L’.S. Online Vide 
o Rankings: Press Release. eoviScoRt. com Score Releases May 2011 US. Online Video Rankings (June 17, 

2011 ). 

http://www.comscore.com PrcssEvents/Prcss Releases2011 /6/comScoreRelcascsMay 2011 IJ.S. Online Vide 
o_Rankings. 

- Press Release. comScorf.. comScore Releases May 2012 U S. Online Video Rankings (June 18. 2012). 
http://www.comscorc.com PrcssEvcnts/Press Releases 2012/6 comScorc Relcascs May 2012_U.S. Online Vide 
oRankings: Press Release. comScorl. comScore Releases May 2011 U S. Online Video Rankings (June 17. 

2011 ), 

http://www.coniseorc.com Prcss Fvents Press_Relcases/2011 6.comScore_Releases_Muy_201 1_U.S._Online_Vidc 
o Rankings. 

4 Press Release. comScorf. comScore Releases May 2012 U.S. Online Video Rankings (June 18, 2012). 
http://www.comscore.com/Press__Evcnts/Prcs.s_Relcascs/2012/6/comScore Rcleascs May 2012 tJ.S.Online Vide 
o Rankings: Press Release. COMSCORF. comScore Releases May 2010 U.S. Online Video Rankings (June 24. 

2010 ). 

hltp://www.comscore.com/Press L.ventvPress Releases/2010 6 comScore Releases May 2010 U.S. Online Vide 
oRankings. 

4 Over-the-top devices allow content to be sent to a device using a broadband connection. Over-the-top technologies 
include such products as Internet-enabled televisions, media tablets, gaming consoles, digital media adapters, and 
Blu-ray players and recorders. See Jordan Selhum, (her-the- Top Market Emerges from the Shadows . iSuppu, 
(continued....) 
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video content. Industry' analysts project shipments of over-the-top dev ices to increase by nearly fifty 
percent in 2012, from 258 million to 384.8 million worldwide. 5 This increase comes on the heels of a 
sixty-eight percent increase in 2011.° One over-the-top video provider alone exemplifies the growth of 
this market, recently crossing the threshold of one billion hours v iewed in one month. 7 The company 
estimates that its twenty-four million U.S. subscribers watched an average of eighty minutes of its content 
everyday in June. 8 

Unfortunately, the report's analy sis of the Internet's effect on the video market is generally 
limited to online video distributors offering professional content previously exhibited on television or 
theatrically. Although such content is clearly a driving force in the video market, the Internet, coupled 
with mobile devices, provides alternate outlets for content outside of the traditional media and 
entertainment structure. 1 hope that future reports will also explore the market effects of alternative and 
emerging online video distributors that are creating new and original content. 

I am pleased to vote in support of this report, along with the accompany ing notice of inquiry' to 
obtain data regarding the video serv ices industry for 2011 and 2012. We have a terrific opportunity' to get 
the Commission back on track so that we can release these reports annually as intended by Congress. 


(Continued from previous page) - 

(Mar. 27. 2012). http:/.\\ wvv.isuppli com Ilomc-and-Consumcr-Fdcctronics MarkctVVatcIi Pages Over-thc-l op- 
Markct-l : .mcrges-from-the-Shado\\s.asp\. 

■ Id. 

" Id. 

Janko Rocttgcrs. W’tfU.x Just Became Cable ’s Biggest TV \etworL \T:w T hl.V’HL, (Ji L. 3. 2012. 10:43 AM), 
hltp: gigaom.com video netflix-junc-onc-biIIion-hours . 

*/,/ 
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STATEMENT OF 
COMMISSIONER AJIT PAl 


Re Annual Assessment of the Status of Competition m the Market for the Delivery of Video 
Programming. MB Docket No. 07-269 


I would like to thank the Media Bureau staff for all of their work producing this comprehensive 
report, which demonstrates in detail that the video marketplace is more competitive than it ever has been. 
Over the four years covered by the report, the range of M VPD options expanded, broadcasters increased 
their number of multicast streams, distribution of video content over the Internet exploded, and the variety 
of devices capable of display ing video programming grew dramatically This is all good news, because 
competition uithin and among market segments (broadcasters. MVPDs. and online video distributors) 
benefits consumers. 

Given the fast pace of change within the industry , it is vital that the Commission comply w ith its 
statutory mandate to “annually report to Congress on the status of competition in the market for the 
delivery of video programming. - 47 U.S.C. § 548(g). Our record on this score is a matter of public 
record and need not be repeated here. I am hopeful, however, that we are back on track and that we w ill 
release our next report m 2013. 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

Connect America Fund ) 

) 

A National Broadband Plan for Our Future ) 

) 

Establishing Just and Reasonable Rates for Local ) 

Exchange Carriers ) 

) 

High-Cost Universal Service Support ) 

) 

Developing a Unified Intercarrier Compensation ) 

Regime ) 

) 

Federal-State Joint Board on Universal Service ) 

) 

Lifeline and Link-Up ) 

) 

Universal Service Reform - Mobility Fund ) 


WC Docket No. 10-90 
ON Docket No. 09-51 
WC Docket No. 07-135 

WC Docket No. 05-337 
CC Docket No. 01-92 

CC Docket No. 96-45 
WC Docket No. 03-109 
WT Docket No. 10-208 


FOURTH ORDER ON RECONSIDERATION 
Adopted: July 18, 2012 Released: July 18, 2012 

By the Commission: 

1. In this Order, we reconsider and clarify certain aspects of the USF/fCC Transformation 
Order in response to various petitions for reconsideration and/or clarification. 1 The USF ICC 
Trans formation Order represents a careful balancing of policy goals, equities, and budgetary 7 constraints. 
This balance was required in order to advance the fundamental goals of universal service and intercarrier 
compensation reform within a defined budget while simultaneously providing sufficient transitions for 
stakeholders to adapt. 2 As a preliminary matter, we observe that, under Commission rules, if a petition 
for reconsideration simply repeats arguments that were previously considered and rejected in the 
proceeding, it will not likely warrant reconsideration. 5 


1 S'tv Connect America Fund. WC Docket No. 10-90 ct al.. Report and Order and Further Notice of Proposed 
Rulemaking, 26 FCC Red 17663 (2011) ("( SFICC transformation Order ‘ or "Order"); pets for review pending 
sub norn. In re; FCC / 1-161. No. 11 -9900 (10th Cir. tiled Dec. 8. 2011); Connect America Fund. WC Docket No. 
10-90 et al.. Order on Reconsideration. 26 I C C- Red 17633 (2011 1 ; Connect America Fund. WC Docket No. 10-90 
ct al.. Second Order on Reconsideration, FCC 12-47 (rci April 25. 2012) {"Second Reconsideration Order*'); 
Connect America Fund. WC Docket No. 10-90 et at . Third Order on Reconsideration. FCC’ 12-52 (rel. May 14. 
2012) {"Third Reconsideration Order"). 

1 .S,v 47 C I R. § 1.429. 

' See it/. 
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2. With this standard in mind, we take several limited actions stemming from reconsideration 
petitions. Specifically, this Order: 

• AtYirms the Commission s adoption of a reverse auction mechanism. 

• Denies requests to link funding from Mobility Fund Phase I and Phase II and to condition the use 
of funds by precluding the use of Mobility Fund Phase I funding for the construction of middle 
mile facilities in certain cases. 

• Denies requests seeking changes to the eligibility requirements for Mobility Fund Phase, 
including proposals to: 

o Restrict or prohibit Tier I carriers from receiving Mobility Fund Phase I support, 
o I lold applications for eligible telecommunications carrier (ETC) status in abeyance 

pending completion of the auction and then automatically quality any winning bidder as 
an ETC. 

o Deem an entity designated solely as a Lifeline-only ETC to be eligible to participate in 
the Mobility Fund without first obtaining general ETC status, 
o Clarity that unlicensed spectrum may be used to meet the spectrum access requirements 
for Mobility Fund Phase I. 

• Rejects, for purposes of the auction of Mobility Fund Phase I support, arguments that the 
Commission provide for bidding preferences to small or rural entities and extend eligibility for 
the Tribal lands bidding credit to entities that are not Tribally-owned or controlled. 

• Declines to adopt a series of performance requirements concerning the upgradability of systems, 
roaming requirements and rates, and exclusive handset arrangements and to use this proceeding to 
amend the service rules for Advanced Wireless Service in the 2155-2175 MHz band. 

I. MOBILITY FUND PHASE I 

A. Use of Auction to Determine Awards of Support 

3. The Blooston Rural Carriers (“Blooston") seek reconsideration of the Commission's decision 
to use a reverse auction format to distribute Mobility Fund Phase l support. 4 Blooston reiterates the 
position it took prior to adoption of the USF ICC Transformation Order . alleging that reverse auctions 
could lead to construction and equipment quality short-cuts that ultimately could require larger 
disbursements of high-cost support." Instead, Blooston urges the Commission to aw ard support based on 
a qualitative analysis, to ensure that support is awarded to carriers that have a 'legitimate" interest in 
building and maintaining high-quality services, such as rural carriers.* Blooston contends that the 

USF ICC Transformation Order did not adequately address concerns raised by it and other carriers about 
the effects of the reverse auction format on small rural wireless carriers, and was therefore arbitrary and 


4 Petition for Partial Reconsideration of the Blooston Rural Carriers. WC Docket No. 10-90 el «/.. tiled December 
29. 2011 (“Blooston Petition '). The Blooston Rural Carriers arc a group of rural carriers represented by the law 
tirin of Blooston, Mordkolsky, Dickens. Duffy Prendergast LLP. I he group consists of the following: Big Bend 
Telephone Company. Inc.: Butlcr-Brcmcr Communications: Clear Lake Independent Telephone Company: Custer 
telephone Cooperative. Inc.; Gold Star Communications. LLC: Manti Telephone Company: Midstate 
Communications. Inc.: Northeast Louisiana Telephone Company. Inc.: NNTC W ireless. Inc.: Public Serv ice 
Telephone Company; Penasco Valiev Telephone Cooperative. Inc.: Sagebrush Cellular. Inc.: Smithville Telecom. 
LLC: Strata Networks: W alnut Telephone Company. Inc.: West Texas Rural Telephone Cooperative. Inc.: Wiggins 
I deplume Association: W UL. Inc. 

' See Blooston Petition at 3-4 (citing Blooston Rural Carriers. Comments. W T Docket No. I0-20X. filed December 
16. 2010. at 2-3 ("Blooston Comments' )). 

° Id at 4. 
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capricious. 7 Biooston argues that the reverse auction model is vulnerable to *‘gaming strategies" and 
‘ anti-competitive bidding practices” that would unfairly benefit larger carriers.* 

4. The Commission addressed Blooston's arguments in the USF ICC Transformation Order . 
and rejected the arguments by those, including Biooston, who claimed that a reverse auction format 
would allow larger carriers to bid more competitively than smaller providers.*' The Commission 
determined that “both the auction design and natural advantages of carriers with existing investments in 
networks in rural areas should provide opportunities for smaller providers to compete effectively at 
auction/’ 10 The Commission rejected assertions that reverse auctions unduly harm small businesses, 
finding that the examples cited by conunenters merely illustrated issues in implementing specific reverse 
auction programs, and did not demonstrate that reverse auctions are inherently biased against small 
businesses." 

5. We are unpersuaded by Blooston's claim that the only way to effectively encourage high- 
quality expansion into unserved areas is to ensure that Mobility Fund Phase l support is distributed based 
on a qualitative analy sis of prospective carriers. : As the Commission concluded in the USF ICC 
Transformation Order , for purposes of Mobility Fund Phase I. the difficulty' in appropriately weighting 
differences in services provided outweigh the benefits that might be gained from such an approach. n The 
Commission decided that a reverse auction is the best available tool for awarding support to eligible areas 
quickly and effectively. 14 A well-designed sy stem of competitive bidding will target support to those 
providers in an area that can meet the program requirements most cost-effectively. The bidding process 
will use competition among potential awardees to identify a support amount at which the bidder will 
commit to provide the required services, and below which no other competitor is willing to do so. thus 
minimizing the cost to the program. The qualitative proposal advanced by Biooston. in contrast, would 
require a subjective and time-consuming evaluation of a variety of factors that could result in delayed 
broadband deploy ment to unserved communities, would be much less likely to ensure that our limited 
support funds are disbursed as effectively as possible, and would require at least as much enforcement to 
ensure that consumers receive the desired broadband. 

6. In response to Blooston's claim that the reverse auction format could lead to short-cuts in 
construction and equipment quality’, the Commission emphasized that it would, and in fact did establish 


Id. at 6. 

51 hi. at iii. The National Association of State Utility Consumer Advocates (“NASliCA**) opposes the Biooston 
Petition and argues that this and several other issues should be addressed in the context of the Further Notice of 
Proposed Rulemaking that was part of the USF ICC transformation Order, the National Association of Slate 
Utility Consumer Advocates and The New Jersey Division of Rate Counsel. Comments on Request for 
Reconsiderations. WC Docket No. 10-90 et al . tiled February 9, 2012. at 6 ("NASUCA Opposition"). While it 
would be appropriate to resolve any issues concerning Phase II of the Mobility Fund and other portions of the 
Connect America Fund in the Further Notice of Proposed Rulemaking, this Order on Reconsideration is the 
appropriate vehicle to address the Biooston arguments with respect to Phase I of the Mobility Fund. NASUCA also 
contends that reconsideration is inappropriate because the issue is presently before the 10 ,h Circuit Court of Appeals. 
Id. We disagree. The Commission has authority to decide issues raised on reconsideration irrespective of whether 
the matter is the subject of judicial appeal. 

° USF ICC Transformation Order. 26 FCC Red at 17782. paras. 325-26. 

1,1 Id at para. 326. 

N Id 

" Biooston Petition at 4. 

'■ USF ICC Transformation Order . 26 FCC Red at 17782, para. 327. 

,4 /(/. at 17781. para. 322. 
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clear performance standards, and would effectively enforce them. 15 Blooston’s assertion that *‘no such 
standards” have been adopted is therefore incorrect. 10 The Commission in the USF/ICC Transformation 
Order adopted a scries of rigorous performance metrics for recipients of Mobility Fund Phase I funding, 
requiring them to provide mobile supported services over a 3G or better network that has achieved 
particular data rates under particular conditions and required submission of drive test data to demonstrate 
support recipients’ compliance with their public interest obligation to provide mobile broadband. 17 The 
Commission imposed a range of additional requirements on Mobility Fund Phase I recipients, including 
collocation and voice and data roaming, and established reporting requirements. 18 Moreover, our 
requirement that support recipients maintain a Letter of Credit, along with traditional enforcement tools, 
helps to protect the government's interests in the funds it disburses and to ensure that performance 
obligations are met. 19 In short, Blooston's petition contains no new arguments or data that would cause us 
to reconsider the adoption of the reverse auction format for the distribution of Mobility' Fund Phase 1 
support. Accordingly, we reject Blooston’s claim that the Commission’s adoption of the reverse auction 
format was arbitrary or capricious, and we affirm the Commission’s conclusion that the auction 
mechanism adopted in the USF-ICC Transformation Order , coupled with eligibility and performance 
requirements, best ensures that mobile broadband is deployed quickly to unserved areas by well-qualified 
carriers. 


B. Scope and Use of Mobility Fund Support 

7. NTCH, Inc. ("NTCH”) requests that the Commission link Phase I and Phase II funding to 
plan for the construction and ongoing operating costs of providing service in high cost areas. 20 NTCH 
notes that ongoing support may be necessary to sustain service in areas eligible for one-time assistance 
and that prospective bidders should know in advance whether they will receive Phase II support before 
competing in Phase l. :i NTCH therefore proposes that applicants be permitted to apply for Phase I and 
Phase II in an integrated way or, alternatively, to consolidate funding into a single phase that covers both 
construction and operational financial needs. 2 * NTCH concludes that this approach would allow the 
Commission to more meaningfully evaluate the real costs of providing service and performance. 2 * NTCI i 
also suggests that this approach w ill encourage new entrants who may be able to offer serv ice for 
“significantly less" than the field of potential bidders who would otherwise qualify . 24 No parties 
commented on this aspect of NTCH’s petition. 

8. As the Commission noted in the USF-ICC Transformation Order , the goal in establishing the 
Mobility Fund Phase I is to provide the necessary “jump start” to immediately accelerate service to areas 

,s Id at 17782. para. 325. 
if: Blooston Petition at 4. 

17 USF-ICC Transformation Order . 26 FCC Red at 17791 93. paras. 359 74. Wc continue to use the terminology 
of the l SF ICC Transformation Order and use the terms "3Ci,” “3(3 or better." “current generation," and 
’’advanced" interchangeably to refer to mobile wireless sen ices that provide voice telephony service on nctw-orks 
that also provide data services such as Internet access and email. Id at 17773. para. 301 & n.497. 

Id at 17793-96. paras. 369-82. 

Id at 17810-12. paras. 444-51. 

NTCH, Inc.. Petition for Reconsideration. WC Docket No. 10-90 et a! , filed December 29. 2011. at 10 (“NTCH 
Petition"). 

21 Id at 7. 

Id at 10. 

2 3 Id 

24 Id 
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where it is cost effective to do so. 25 It is focused on identifying recipients that can extend coverage with 
one time support and is not intended to target areas w here ongoing support is required, even if such areas 
technically might be eligible to seek Mobility Fund Phase I support."" 1 By contrast, the Mobility Fund 
Phase II is intended to expand and sustain mobile voice and broadband services in communities in which 
service would be unavailable absent federal support. 2 It contemplates a larger budget, payable annually 
over a multi-year term, to bring service to areas that cannot be sustained with one-time support. 28 
NTCH's petition does not persuade us that we should forgo the immediate benefits that could be provided 
by targeted support under Mobility Fund Phase I to integrate or consolidate it with Mobility Fund Phase 
II. In due course. Mobility' Fund Phase II will be available for those areas that need support over the 
longer-term. 

9. GC1 requests that the Commission preclude use of Mobility Fund Phase I funding to 
construct middle mile facilities where adequate facilities arc otherw ise available. 20 GCI contends that the 
public interest would not be served by allow ing support recipients to expend support on duplicative 
middle mile facilities, noting that the areas to be served by Mobility Fund Phase l are extremely '‘thin” 
and it is therefore important to aggregate demand to the extent possible. 10 No parties commented on this 
aspect of GCFs petition. 

10. Consistent with the Commission's overall market-based approach to awarding support, we 
decline to condition Mobility Fund support in the manner GCI requests. We note that, as a general 
matter, the competitive bidding process adopted in the USF-ICC Transformation Order was designed to 
provide qualified recipients with an incentive to extend advanced mobile serv ices in an efficient and cost 
effective manner, w ithout prescribing any particular solution or limitations. We anticipate that, where 
middle mile facilities are adequate and available at reasonable rates. Mobility' Fund participants will have 
a strong economic incentive to use existing facilities to offer services, especially given the specific build 
out obligations required in Mobility Fund Phase I. 

C. Eligibility for Mobility Fund Phase I Support 
1. Eligibility of Tier I Carriers 

11. Blooston asserts that permitting Tier I carriers to participate in the Mobility Fund Phase I 
constitutes corporate welfare, as the average annual net income of such carriers purportedly demonstrates 
that they have no need for support. 51 In addition, Blooston notes that the Commission previously 
concluded that a phase-down of the legacy Universal Service Fund support received by Verizon and 
Sprint was in the public interest and therefore contends that it would be contrary to the public interest for 
either of these entities to receive any new Mobility Fund Phase I support. 32 Finally. Blooston contends 
that the Commission erred when it noted that a party’s relinquishment of legacy support to meet legacy 


s l SF-tCC Transformation Order. 26 FCC Red at 17781. para. 324. 

~ b Id. at 17781. para. 323 (rejecting arguments that Phase l will be inadequate to meet longer term needs!. 

“ Id. at 17778-79. para. 314 (differentiating between the purposes of Phase I and Phase II). 

^ Id. at 17824, paras. 493-94. In ihe further Notice of Proposed Rulemaking rTNPRM") portion ofthe LSI- ICC 
Transformation Order, the Commission proposed a fixed term of support of 10 years. Id. at 18074. para. 1138. 

General Communication. Inc.. Petition for Reconsideration. WC Docket No. 10-90 ei a!.. Hied December 23. 

2011, at 21-22 {‘’GCI Petition"). 

* Id. at 21. 

31 Blooston Petition at 12. 

52 Id. at 10 II. 
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obligations should not be determinative of whether the party should be eligible for new support to meet 
new obligations: 13 

12. AT&T Inc. (“AT&T') and Verizon Wireless (“Verizon”) both oppose Blooston’s petition. 
AT&T contends that the “Commission must reject out-of-hand any requests [such as this one] for the 
Commission to use universal service funding to discriminate against certain providers.’’ 34 Verizon further 
notes that the Mobility Fund program did not exist at the time Verizon and Sprint committed to relinquish 
high-cost support. 5 

13. We find Blooston's arguments unpersuasive. Phase 1 of the Mobility Fund targets one-time 
support to areas that current market-based incentives have left without 3G or better mobile networks— 
even by carriers with substantial resources. Thus, in these areas the apparent availability of resources has 
not, and will not. inevitably lead to speedy deployment of universal coverage. As AT&T notes in 
opposition to Blooston’s petition, “market forces alone are insufficient to incent private investment by 
any provider—Pier l or otherw ise—in those areas:'^' Our primary policy concern is with the consumers 
in those unserved areas who have been disadvantaged due to the lack of current generation mobile 
broadband networks. By permitting all qualified providers to participate in this reverse auction, we 
expect that our limited USF dollars will be used more efficiently and effectively to construct mobile 
broadband networks to cover more unserved areas. 

14. Blooston's assertion that the phase-down commitments of Verizon and Sprint should make 
them ineligible for Mobility Fund Phase I support so as not to “undo the benefits reaped” front their 
withdrawal is also unpersuasive. 37 The Commission concluded that such limitations under past 
mechanisms should not carry' over to the newly reformed support mechanisms, such as the Mobility Fund, 
and we will not disturb that conclusion.' 8 A decision that a party should not continue to receive support 
available under the former identical support rule does not lead to a conclusion that the same party cannot 
be a recipient of more efficiently allocated targeted support under new mechanisms with additional public 
interest obligations. v> 


2. ETC Designation 

15. NTCH states that the Commission should hold in abeyance applications for eligible 
telecommunications carrier (“ETC”) status pending the completion of competitive bidding for Mobility 
Fund support and then automatically qualify any party that receives Mobility- Fund support as an ETC in 
the areas for which it applied. 44 ' NTCH contends that such an approach is necessary 1 in order to enable 


” Id at 10. 

AT&T. Inc.. Comments, WC Docket No. 10-90 el a!., filed February 9. 2012, at 32 (“AT&T Comments' ). 

35 Verizon Wireless, Opposition. WC Docket No. 10-90 ei ai , filed February 9, 2012. at I! Veri/on Opposition"). 
' b AT&T Comments at 33. 

37 B loos ton Petition at 11-12. 

l.'SF ICC Transformation Order. 26 FCC Red at 17802 para. 408. 

See Verizon Opposition at 11 12. 

4 " N'l'CI l Petition at 9. In connection with its '‘streamlining" argument. N'l'CI I also asserts that “|r|eceipt of 
[Mobility Fund] Phase II funding should be related to. not independent of or even inconsistent with. Phase I 
funding." Id. at 10. We address this argument separately. 
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participation in the Mobility Fund. 41 Sprint comments favorably on this request, for the most part re¬ 
iterating NTCH’s arguments. 42 

16. In the USF ICC Transformation Order , the Commission considered suggestions that it 
circumvent the existing ETC regime for purposes of the Mobility Fund and declined to do so. 43 Most 
importantly, the Commission recognized that the existing KTC regime is built upon a statutory foundation 
that gives a significant role to the States as well as to the Commission. 44 The Commission concluded that 
the Mobility Fund should operate within the general structure of the Universal Service Fund with respect 
to FTC designation, rather than attempt to replace it. The Commission recognized the concern, echoed by 
NTCH and Sprint, that the obligations that accompany ETC status might make parties reluctant to become 
ETCs in advance of learning whether they would receive Mobility' Fund support. The Commission 
addressed this concern by permitting parties to seek ETC designation on a conditional basis, that is 
subject to their becoming a winning bidder . x ~ 

17. NTCH does not persuade us to revise the Commission's original conclusion. As noted in the 
USE ICC Transformation Order, “requiring that applicants be designated as ETCs prior to a Mobility 
Fund Phase I auction may help ensure that the pool of bidders is serious about seeking support and 
meeting the obligations that receipt of support would entail/’ 4 * It may be true, as NTCH contends, that 
more parties might participate in the auction if the Commission simply accepted the applicants* asserted 
willingness to seek ETC status. However, that approach risks the possibility 7 that parties might participate 
and win -or otherwise affect the outcome of the auction and then be found unqualified to be ETCs. At 
a minimum, this would delay any use of funds that had been set aside for the w inning bid. This would 
undermine our objective to extend mobile broadband networks as quickly as possible. Consequently , 
consumers living, traveling, and working in the unserved areas would suffer, contrary to our objectives 
for Mobility Fund Phase I. NTCH’s further suggestion that any party' qualify ing to receive Mobility 7 Fund 
support automatically should be designated as an ETC ignores the role given by statute to the states 
regarding the designation of many ETCs as w ell as the fact that ETC obligations themselves go beyond 
the requirements for participation in the Mobility 7 Fund. 4 ' We, however, cannot ignore the obligations 
Congress requires for ETC designations, and deny NTCH s request for reconsideration. 


" hi. at 9. 

4 “ Sprint Nextel Corporation, Comments. WC Docket No. 10-90 et Hied February 9, 2012. at 7-8. In response to 
this and several other issues raised in NTCI I s petition, NASIJCA argues that the petition should be denied and the 
issue addressed in the context of the Further Notice of Proposed Rulemaking (FNPRM) that was part of the 
USF ICC Transformation Order. NASIJCA Opposition at 17-18. While that is true w ith respect to Phase II of the 
Mobility Fund and other portions of the Connect America Fund, it is appropriate to address NTCH’s arguments now 
with respect to Phase I of the Mobility Fund. N'ICII hits made similar arguments in comments it Hied in response to 
the FNPRM and wc will consider its arguments as they apply to Mobility Fund Phase II in the context of the 
FNPRM. See MCI I Comments. WC Docket No. 10-90 e t ai. filed January- 18. 2012 at 3-4. 

( SF ICC Transformation Order . 26 FCC Red at 17798-99. paras. 389-92. 

u Id at 17798. para. 390. 

See id at 17809. para. 439: 47 C.F.R. § 54.1003(a). 

4o ('SY' /c ’C Transformation Order. 26 FCC Red at 17799. para. 392. 

* See 47 li.S.C. $ 2l4(e)( I ) (statutory requirements with respect to use of facilities, provision of all supported 
serv ices, and advertising the availability of service); we also 47 C.F.R. § 54.405 (all H I Cs must offer Lifeline 
service). 
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3. Forbearance from Service Area Conformance Requirement of Section 
214(e)(5) 

18. NTCH also asks that the Commission forbear from applying the service area requirements of 
section 214(e)(5) to applicants seeking to become ETCs for purposes of the Mobility Fund. Section 
214(eX5) requires that a party' seeking ETC status in a service area overlapping a rural telephone 
company's study area be designated for the entire study area, unless the Commission and relevant State 
jointly redefine the underlying study area of the rural telephone company. 41 ' We considered NTCH’s 
request for forbearance in the context of our separate Order forbearing from the application of section 
214(e)(5) to petitions for conditional ETC designation for purposes of participating in the Mobility Fund 
Phase 1 auction. 40 Accordingly, we do not address that aspect of NTCH’s petition here. 

4. Lifeline-Only ETCs 

19. NTCH seeks clarification that a party' designated as a Lifeline-only ETC can satisfy on that 
basis the Mobility Fund eligibility requirement that a participant be an ETC.' U 

20. We deny NTCFTs request. As an initial matter, when this Commission has designated parties 
as Lifeline-only ETCs, it has made clear that the designation is not effective for any other purpose.' 1 
Thus, it is clear, under the terms of those orders, that these parties are not to be deemed ETCs for the 
Mobility Fund on the basis of their Lifeline-only designations. Moreover, many carriers designated as 
Lifeline-only ETCs do not offer service over their own facilities, or over a combination of their own and a 
third-party’s facilities. 52 It is not at all clear that these Lifeline-only ETCs will be in a position to 
undertake the materially different obligations thar ETCs must satisfy in areas where they receive Mobility 
Fund Phase 1 support. We do not have a basis in this record to conclude that states that have designated 
Lifeline-only ETCs have evaluated the capability of such applicants to meet the obligations associated 
with the receipt of high-cost support. Consequently, we cannot draw a blanket conclusion that a party 
designated as a Lifeline-only ETC would be qualified to expand or deploy network facilities to meet a 


4S NTCM Petition at 9. In response to this and several other issues raised in Nidi's petition. NASUCA argues that 
the petition should be denied and the issue addressed in the context of the Further Notice of Proposed Rulemaking 
that was part of the CSF ICC Transformation Order. NASUCA Opposition at 17-18. Although that is true with 
respect to Phase il of the Mobility Fund and other portions of the Connection America Fund, it is appropriate to 
address NTCH's arguments now with respect to Phase 1 of the Mobility Fund. NTCH has made similar arguments 
in comments it filed in response to the FNPRM and we will consider its arguments as they apply to Mobility f und 
Phase II in the context of the FNPRM. See NTCH Comments, WC Docket No. 10-90 et a/., tiled January 18. 2012. 
at 4~5. 

40 Connect America Fund. WC Docket No. 10-90 et ul.. Second Report and Order. FCC 12-70 (rel. June 27. 2012). 
77 FR 39435 (rcl. July 3. 20121. 

NTCH Petition at 8. 12. In response to this and several other issues raised in the NTCH Petition. NASUCA 
argues that the petition should be denied and the issue addressed in the context of the Further Notice of Ifroposed 
Rulemaking that was part of the 1ST ICC Transformation Order. NASUCA Opposition at 17 18. While it is true 
that the FNPRM provides a context to address anv issues >vith respect to Phase II of the Mobility Fund and other 
portions of the Connect America Fund, it is appropriate to address NTCH's arguments now with respect to Phase I 
of the Mobility Fund. 

M See. eg.. Fetifion of True Tone Wireless. Inc. for Forbearance from 47 CSC. § 214 (vH J H.i) and 47 C.F R. 
f 54.20id). CC Docket No. 96-45. Order. 20 I CC Red 15095. 15098. para. 6 (2005). 

See 47 U.S.C. J 2l4(e)( I )(A): Lifeline and Link Cp Reform and Modernization. WC Docket No. 11 -42 et ai. 
Report and Order and Further Notice of Proposed Rulemaking. FCC 12-11. paras. 361-83 (rel. February 6. 2012) 
(forbearing from apply ing section 214(e)( l)(A)'s facilities requirement to Lifeline-only ETCs). 
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Mobility Fund recipient’s public interest obligations and thus we require designation as an ETC 
generally. 51 


S. Spectrum Access with Unlicensed Spectrum 

21. Townes Telecommunications, Inc. ('Townes”) requests that the Commission clarify that the 
Mobility Fund eligibility requirement of spectrum access can be satisfied with unlicensed spectrum used 
to meet or exceed the public interest requirements of the Mobility Fund. More specifically. Townes 
asserts that it has employed the xMax cognitive radio technology to provide the type of service that the 
Mobility Fund supports, and provides a link to a website describing the xMax technology. Townes also 
notes that the Commission has been supportive of the use of unlicensed spectrum in related contexts, such 
as the proposal for the Remote Areas Fund to provide fixed w ireless service. 54 

22. Although we support the use of unlicensed spectrum for developing innovative approaches to 
bring new technologies to consumers. 55 we decline the request to clarity our rules regarding the use of 
unlicensed spectrum to meet the spectrum access eligibility requirement for Mobility Fund Phase I. The 
US F ICC Transformation Order required that an applicant have access, through a license or lease in 
effect prior to the auction, to spectrum necessary to fulfill all obligations related to support. 56 The 
Commission concluded that a provider’s access to spectrum must support mobile broadband services 
meeting our requirements and conditions for the required timeframe. 57 We note that the use of unlicensed 
spectrum to support mobility over large areas is not proven at this time. 

23. Thus, we conclude that the use of unlicensed spectrum to meet the spectrum access eligibility 
requirement for Mobility Fund Phase I would entail a significant risk that the mobile services deployed on 
such spectrum will not meet performance requirements and other obligations under the rules. This does 
not close the door to the possibility that unlicensed spectrum may play a complementary part in the 
provision of serv ices supported by the Mobility' Fund Phase I. 58 Nor does it prevent carriers from 
receiving high cost universal service support in other contexts for services provided over unlicensed 


xi This does not, ofcour.se. mean that such a party is necessarily unqualified to do so. I iowever. nothing prevents 
such a party from seeking a full FTC designation in order to participate in the Mobility Fund. 

M See Townes Telecommunications. Inc.. Petition for Clarification or Partial Reconsideration. WC Docket No. 10- 
‘>0 et a/., filed December 29. 2011 ("Townes Petition ”). In response to this. NASUCA argues that the petition 
should be denied and the issue addressed in the context of the FNPRM that was part of the ( SI- ICC Transformation 
Order. NASUCA Opposition at 17-18. In reply. Townes notes that Phase I of the Mobility Fund is proceeding and 
the auction has been scheduled. Townes Telecommunications. Inc.. Reply to Comments on Petition for Clarification 
or Partial Reconsideration. WC Docket No. 10-90 et a!., filed February 22. 2012. at 3. Although it is true that the 
FNPRM prov ides a context to address this issue w ith respect to Phase II of the Mobility Fund and other portions of 
the Connect America Fund, it is appropriate to address I ownes's arguments now with respect to Phase I of the 
Mobility Fund because of the need to remove uncertainty about Phase 1 in advance of the application tiling w indow. 

" See, e g , Unlicensed Operation in the J'\ Broadcast Hands; Additional Spectrum for Unlicensed DevicesBelow 
9n(t MHz and in the .1 GHz Hand. FT Docket No. 04-186. FT Docket No. 02-380, Second Memorandum Opinion 
and Order. 25 FCC Red 18661 (2010) (revising rules to allow Tor operation of unlicensed wireless devices in 
unused broadcast TV spectrum to provide broadband data and other services Tor consumers and businesses). 

50 LSI' ICC Transformation Order , 26 FCC Red at 17799. para. 394. 

s These requirements include: f l) providing mobile supported services over a 3G or better network that has 
achieved particular data rates under specified conditions. (2) providing reasonable collocation on new towers owned 
or managed by Mobility Fund Phase I recipients, and (3) complying with the Commission’s voice and data roaming 
requirements. Id. at 17791-96. paras. 359-68. 376-77. 37^-82. 

58 For instance, this could occur where handsets access WiFi networks where available. 
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spectrum, e g., for fixed wireless broadband services offered over unlicensed spectrum.” However, with 
respect to the Commission's current spectrum access requirement for Mobility Fund Phase I. we reject 
Townes' request to permit the use oi unlicensed spectrum to meet this requirement. 60 

D. Bidding Preferences 

I. Preferences for Small Businesses and Rural Carriers 

24. Blooston argues that the Commission should have adopted a mechanism for Phase l of the 
Mobility Fund that ’'assures that a significant portion of the Mobility Fund 1 * is awarded to small rural 
wireless carriers. 61 Blooston suggests that small and rural carriers have been successful at auction "only 
when adequate protections were implemented. 1 ' such as "substantial bid credits.* 1 set asides, and the 
exclusion of large carriers. 6 '' Blooston notes that the Commission is obligated under section 309(j) of the 
Communications Act 03 to ensure that small businesses, rural telephone companies, and businesses owned 
by minorities and women are given the opportunity to participate in the provision of spectrum-based 
services and argues that the Commission should extend similar preferences to small and rural entities in 
the context of the Mobility Fund Phase I auction. 64 

25. AT&T opposes Blooston’s suggestions. AT&T notes that this proceeding does not involve a 
spectrum auction and is not governed by the statutory provisions of section 309(j). AT&T argues that the 
Blooston proposals are inconsistent with section 254 of the Communications Act. which governs the 
universal service programAT&T contends Blooston*s approach would limit competition in the 
Mobility Fund Phase I auction, which could violate section 254(b)(1) and (bX5)‘s sufficiency and 
affordability objectives. 00 AT&T disputes Blooston's contention that small wireless carriers are better 
suited to meet the needs of local communities because "[a]ll winning wireless carrier bidders, large or 
small, will have the same service obligations. 1 * 07 

26. Blooston replies that it is irrelevant that section 254 does not contain small business auction 
preference provisions that appear in section 309(jX3) and (4).° 8 Blooston maintains that the 
Commission's intention to draw upon established spectrum auction procedures for the Mobility Fund 
Phase I auction calls for adoption of similar preferences here. 00 Blooston cites the Universal Service 


10 See. e g.. USF ICC Transformation Order. 26 FCC Red ai 17698-99. para. 98. 

w We note that the Auction 901 Procedures Public Xotice. stated that "only assured access is sufficient, which 
means that the access must be to licensed spectrum subject to limited access." Mobility » Fund Phase l Auction 
Scheduled for September 2~. 2012. Xotice and Filing Requirements and Other Procedures For Auction 90 L At 
Docket No. 12-25, Public Notice, 27 FCC Red 4725. 4754. para. 96 (2012) {"Auction 901 Procedures Public 
Xotice"). 

ol Blooston Petition at 5. 

62 Id. at 6. 

47 II.S.C. $ 309(j)(3). (4). 

04 Blooston Petition at 7. 

Id. at 32; see also 47 U.S.C. § 254. 

00 Blooston Petition at 32 33 & n. 107. 

Id at 33. 

b * Reply to Oppositions to the Petition for Partial Reconsideration of the Blooston Rural Carriers, tiled February 21. 
2012. at 4-5 ("Blooston RepICT 
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principle of competitive neutrality, which it characterizes as ‘‘requiring] that the Commission treat no 
carrier ‘unfairly,”' as authority for the provision of bidding credits and other assistance to small carriers.™ 
Blooston asserts that only rural carriers would encourage the provision of service to rural communities 
not located near highways, claiming that larger carriers "are primarily interested in providing service to 
the interstate highways and major roads on which their customers travel.” 71 

27. We reject Blooston’s contentions that the Commission failed to examine the issues and 
concerns of small businesses and rural carriers as raised in the record in this proceeding. 72 The 
Commission's decision not to establish bidding preferences for small or rural entities in the auction of 
Mobility Fund Phase I support was neither arbitrary nor capricious, contrary to Blooston's assertion. The 
Commission fully considered the views of Blooston and other parties responding to questions raised in 
the Notice of Proposed Rulemaking about potential ways to encourage the participation of the widest 
possible range of qualified entities, including smaller entities. 73 As previously noted, the Commission 
determined in the USF/ICC Transformation Order that reverse auctions are not inherently unfair to 
smaller carriers and that it was confident that the reverse auction format would enable smaller providers 
to compete effectively/ 4 Given the limited and targeted purpose of the one-time Mobility Fund Phase I 
support, we do not find persuasive Blooston's argument that our use of a reverse auction as a mechanism 
for distributing USF support requires us to adopt special provisions for small entities, such as the small 
business bidding credits the Commission awards to fulfill the statutory mandate in section 309(j)(3)(B) of 
the Act to disseminate spectrum licenses among a wide variety of applicants. s 

2. Expansion of Tribal Lands Bidding Credits 

28. GCI seeks reconsideration of the Commission's decision for the Mobility Fund Phase I 
auction to provide bidding credits to Tribally-owned or controlled providers seeking support to serve the 
Tribal lands with which they are associated/' GCI agrees with the Commission that service for Tribal 
lands should be prioritized, but maintains that bidding credits should be extended to all entities serving 
Tribal lands, not just those that are Tribally-owned or controlled/ 7 GCI maintains that the USF-ICC 
Transformation Order does not explain why the credits should be limited to Tribally-owned or controlled 
entities. It asserts that because many qualifying Tribal lands are not served by a Tribally-owned or 
controlled entity, these lands will be unable to benefit from the bidding credits. GCI further asserts that 


7,: Id. 

71 Id ai 5-6. 

~ Id. at 6. 

3 Universal Serxiee Reform: Mobility Fund Notice of Proposed Rulemaking. WT Docket No. 10-208. FCC 10-182, 
25 ICC Red 14716. 14733. para. 55 (2010) {"Mobility Fund NFRM ). 

74 See supra para. 4 (citing i SF ICC Transformation Order. 26 FCC' Red at 17782. para. 326 (staling that "both the 
auction design and natural advantages of carriers with existing investments in netw orks in rural areas should provide 
opportunities for smaller providers to compete effectively at auction" and rejecting assertions that reverse auctions 
unduly harm small businesses)). We note that a number of carriers of various sizes contributed to the record 
developed by the Bureaus in connection with their establishment of procedures for the upcoming Mobility Fund 
Phase I Auction, designated as Auction 901. 

s See 47 C.S.C. § 309(j)(3)(B). In the FNPRM that was part of the l 5 F ICC Transformation Order, the 
Commission sought comment on the overall design for Phase II of the Mobility Fund, which will provide ongoing 
support for mobile broadband and high quality voiec-gradc serv ices, and asked whether small businesses should be 
eligible for a bidding preference if competitive bidding is used to provide Mobility Fund Phase II support. USF ICC 
Transformation Order , 26 FCC Red at 18077-78. paras. 1157-60. That issue remains under consideration. 

( USF ICC Transformation Order. 26 FCC Red at 17789 -90, para. 355. 

" GCI Petition at 20 21. 


8824 




Federal Communications Commission 


FCC 12-82 


the exclusion of other entities from bidding credit eligibility could lead to inefficient operations and 
fragmented service, ultimately impairing broadband service. 7 * 

29. We are not persuaded that eligibility for the Tribal lands bidding credit should be extended to 
entities that are not Tribally-owned or controlled providers. In adopting the Tribal lands bidding credit, 
the Commission sought to facilitate the self-provisioning of wireless broadband service by Tribes 
themselves by prov iding a bidding credit to increase the likelihood that Tribally-owned or controlled 
entities will receive funding. 70 This is consistent with our belief that encouraging Tribal-centric solutions 
to the communications needs of Tribal lands can be particularly advantageous. The Commission has 
previously found that Tribal-centric business models, ones “that actively engage the Native Nation, its 
core community' institutions, and members in deployment and adoption planning - have a greater chance 
of establishing sustainable services on Tribal lands.*' 80 A Tribal-centric approach has enabled a number 
of Native Nations to successfully establish service providers that have deployed critical communications 
infrastructure on Tribal lands. 8 ' Extending bidding credits to all participants in the Mobility' Fund Phase l 
auction would dilute our ability to achieve this objective. 

E. Performance Requirements 

1. Cpgradability of Systems Built with Mobility Fund Support to 4G 
Technology 

30. The Blooston Petition urges the Commission to require that Mobility Fund participants 
choosing to build 3G mobile w ireless broadband networks, rather than 4G networks, use equipment and 
facilities “capable of ready, efficient and economical conversion' 1 to 4G networks. 82 Blooston argues that, 
with 4G service currently being rolled out in urban areas, it would be “unreasonably inefficient and 
wasteful 1 ' to use Mobility Fund support to deploy facilities and equipment that will soon be outmoded and 
need to be replaced in the immediately foreseeable future. 8 * Blooston argues that it would be “tar more 
efficient and less expensive” for the Mobility Fund if the Commission required facilities and equipment 
that can be readily and economically converted to 4G. 84 

31. We decline to adopt the Blooston suggestion to require carriers who plan to build 3G 
networks with Mobility Fund support to use equipment and facilities that can easily convert to 4G. 
Requiring upgradable 3G equipment and facilities would add an extra layer of regulatory rev iew and 
approval. Carriers choosing to build 3G networks with Mobility Fund support likely already' face an 
economic incentive to install equipment that can be easily converted to 4G. But there may be carriers 
whose business plans indicate that another path is more economical—for example, because they want to 
deploy the same equipment used in its adjacent system -and we believe that those carriers will be in the 


?s hi 

1 l SF ICC Transformation Order , 26 FCC Red at 17807. para. 430 

s ” Improving Communications Services for Sative \at ions. CG Docket No. 11-41. Notice of Inquiry, 26 FCC Red 
2672. 2680. para. 12(2011). 

Sl Id. 

82 Blooston Petition at 15. Blooston notes that some 3G facilities and equipment can be readily and economically 
converted to 4G networks, while others cannot. Blooston asserts that "some of the non-convertible 3G facilities and 
equipment would have to be extensively reconfigured at great expense to provide 4G services.*' hi. 

83 Id. at 16 17. 

84 Id. at 17. Alternatively, Blooston proposes postponing ihe Mobility fund for a year or two until 4G facilities and 
equipment become readily available. Id. Given our objective to reach as many unserved areas as quickly as 
possible for the benefit of consumers, w e reject the notion of postponing Mobility Fund Phase 1. 
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best position to determine what equipment to use to meet the goals of the Mobility Fund. Imposing an 
additional regulatory' requirement could limit participation in the auction or elicit higher bids, thereby 
interfering with the process the Commission chose to determine support, without providing clear benefits, 
overall, relative to the existing approach. Finally, we note that Mobility Fund Phase l recipients that 
choose to install 4G networks have an additional year to meet the performance requirements. 85 This 
should encourage 4G build-out where reasonable. Therefore, we find it unnecessary to add such a 
requirement limiting the type of equipment and facilities used by Mobility Fund Phase I support 
recipients. This conclusion does not prejudge our consideration of similar issues for Mobility' Fund Phase 


II. 


2. Roaming Requirement and Roaming Rates 

32. Blooston petitions the Commission to request an expansion of the roaming requirement that 
the Commission established in the USF ICC Transformation Orderf in order to ensure that roaming is 
available to Mobility' Fund recipients throughout the United States. 8 ' Blooston also urges adopting 
measures to ensure that roaming is not only available, but also practically affordable for small carriers. 88 
Without such a mandate, Blooston argues, small carriers will likely suffer losses from roaming 
arrangements since their customers often spend more time roaming than in their home network. 8 ' AT&T 
opposes Blooston’s call for additional roaming regulations, noting that the Commission already has voice 
and data roaming rules in place and arguing that further regulation would be not only unnecessary but 
also unrelated to the universal serv ice objectives. 00 

33. NTCH also raises the issue of roaming on reconsideration, asking the Commission to adopt 
measures that will bring roaming rates down to “rational levels.’' 0| NTCH argues that, without any action 
on this issue, rural customers’ ability to roam outside their home networks may be limited and rural 
carriers will need more support. 02 NTCH asks that all wireless carriers should have the right to roam on 
reasonable terms, which it defines as “rates that are not 700 or 800% higher than the rates offered by large 
carriers to their own customers, and rates that are not thousands of times higher than actual costs.’* 0 ' 
NTCH argues that if the Commission took action against unreasonable roaming rates, small carriers 
would spend less on roaming fees and therefore would need less support for high cost operations. 4 


L ST ICC Transformation Order. 26 ICC’ Red al 17792. para. 365. 

Id. at 17795-96. paras. 379-82. 
s Blooston Petition at 8 9. 

88 Id. at 9. Blooston fails to details what these '‘steps” might be. 

M Id. Blooston also notes that the customers of small carriers spend more time on other netw orks than other 
networks' eustomers spending roaming on networks of small carriers, resulting in higher roaming costs for small 
carriers relative to those of larger carriers. Id. 

AT&T. Inc. Reply Comments. WC Docket No. 10-90 el ai. filed February 17. 2012. 

° ! NTCH Petition al 12. 

Id 

}l Id I o determine w hat would he considered reasonable. NTCH advocates using the retail (or mobile virtual 
private network) rate offered by a carrier for a certain package of services as a cap on what can be charged as a 
roaming rate. Id. NIC 11 states that the package could, for example, consist of 1500 minutes of voice, 1200 text 
messages, and 500 Mbps of data. Id. NTCH asserts that a “carrier’s roaming offering should be priced in a manner 
that ... resullfs] in a total cost that would yield that carrier the same return in a wholesale arrangement that they are 
accepting through either a [mobile virtual network operator] or retail arrangement.’’ Id. 
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34. We decline to expand the roaming requirements beyond those set forth in the USFICC 
Transformation Order. The USF/CC Transformation Order required Mobility Fund recipients to 
comply with the Commission's current voice and data requirements on networks that are built through 
Mobility' Fund support, and specifically made compliance with those rules a condition of receiving 
Mobility' Fund support. 05 To add further measures regarding roaming access and affordability would be 
beyond the scope of the present proceeding. Moreover, the Commission engaged in an extensive 
rulemaking on roaming issues six months prior to adopting the USFICC Transformation Order and 
adopted specific rules that create a general mandate for data roaming.'* The Commission noted in the 
USF /CC Transformation Order that the Commission’s existing processes would enable any interested 
party to file a formal or informal complaint if it believes that a Mobility Fund recipient has violated the 
roaming requirements. 07 Moreover, as described in the roaming proceeding, Accelerated Docket 
procedures, including pre-complaint mediation are among the various dispute resolution procedures 
available with respect to data roaming disputes os Finally , the Commission observed in the USF /CC 
Transformation Order that it has authority to initiate enforcement actions on its own motion.** Blooston 
and NTCH have not persuaded us to revisit the Commission’s deliberations. Therefore, we deny 
Blooston’s and NTCPTs petitions with regard to their roaming requests. 

3. Mobility Fund Recipients and Exclusive Handset Arrangements 

35. In the Mobility Fund NPRM. we sought comment on other eligibility' requirements for 
entities seeking to receive support from the Mobility Fund and specifically inquired whether are there any 
steps the Commission should take to encourage smaller eligible parties to participate in the bidding for 
support. 100 In its comments submitted in response to the Mobility / Fund NPRM , Blooston suggested the 
Commission prohibit any carrier from participating in the Mobility Fund if it engages in exclusive 
arrangements for the design or procurement of handsets and other equipment. 101 In the USF ICC 
Transformation Order . the Commission declined to “bar any particular class of parties out of concern that 
they might appear to be better positioned to win Mobility Fund support.” 102 The Blooston Petition argues 
that the Commission's action was arbitrary and capricious in that it failed to specifically address the 
Blooston proposal to limit eligibility' based on exclusive handset arrangements. 103 Blooston claims 
exclusivity' arrangements for handsets and equipment “impair the service and competitive options of 
smaller carriers, deprive the customers of such smaller carriers of roaming capabilities and serv ice 
features, and increase the cost of the mobile broadband services and equipment available to customers of 
smaller carriers." 104 A f&T opposes the Blooston proposal, arguing that such a prohibition is “nothing 


USF’/CC Transformation Order. 26 FCC Red at 1 7795-96. paras. 379 -82. 

°° See generally Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers and Other 
Providers of Mobile Data Sendees . WT Docket No. 05-265. Second Report and Order, 26 FCC Red 5411 (2011). 

0 l SF ICC Transformation Order. 26 FCC Red at 177%. para. 382. 

* hi at n.649 (citing Roaming Second Report and Order. 26 FCC Red at 5449-50. para. 77 and 47 C.F.R. § 1.730). 
40 I SF ICC Transformation Order. 26 FCC Red at 17796. para. 382. 

Mobility Fund NPRM. 25 FCC Red at 14733. para. 55. 

101 Blooston Comments at 8-9. 

l °~ l SF. ICC Transformation Order. 26 FCC Red ai 17802. paras. 407-08. 

u0 Blooston Petition at 15. Blooston also argues that the Commission failed to engage in reasoned rulemaking. Id.: 
see also Motor Vehicle Mtrs. Ass n v. State Farm Mut. Auto. Ins. Co.. 462 I S 29, 43 11983). 

104 Blooston Petition at 14. 
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more than a thinly veiled effort to bar larger wireless providers from competing for Mobility Fund 
support.” 105 


36. The rationale behind the Commission’s decision not to bar any particular class of parties out 
of concern that they might appear to be better positioned to win Mobility Fund support, is that, in the 
Commission’s view, such restrictions could impede our primary goals for USF reform and the Connect 
America Fund, generally, or the Mobility Fund. 10 * Specifically, these goals include the deployment of 
mobile broadband networks in currently unserved areas in as cost effective a manner as practicable. 10 ' 
Blooston's argument to restrict parties who have entered into exclusive handset arrangements could 
similarly impede these goals of USF/1CC reform. Therefore, we deny the Blooston Petition’s request that 
we prohibit recipients of Mobility Fund Phase 1 support from utilizing exclusive arrangements for 
handsets or other equipment. 

4. Build-out Requirements for AWS-3 Licensees 

37. In its Petition for Reconsideration of the USF. ICC Transformation Order , NTCH urges the 
Commission to amend the rules for Advanced Wireless Service in the 2155-2175 MHz band (“AWS-3”) 
to explicitly link the use of that spectrum with the build-out of unserved areas. 108 As part of this, NTCH 
proposes “barring or severely handicapping companies who already own significant spectrum in a given 
market from acquiring even more.” lu ° NTCH asserts that current spectrum holders have spectrum but are 
not utilizing it. while other carriers cannot get more spectrum. 110 Therefore. NTCH urges the 
Commission to “skew[] the AWS-3 auction in the direction of competing carriers” and condition 
licensing AWS-3 on meeting the goals of Mobility Fund. 111 

38. Cl IA opposes NTCHs proposal for AWS-3. 112 Noting that AWS-3 rules are the subject of 
other Commission proceedings, CTIA argues that any modifications of them in the present proceeding 
would be “procedurallv improper,” particularly given the absence of any notice that AWS-3 would be 
considered in the USF docket. 111 In addition to the procedural considerations. CTIA finds NTCH’s 
proposal “unwise,” noting that many parties have expressed interest in pairing the AWS-3 spectrum with 
1.7 GHz spectrum, which NTIA is currently considering reallocating from the Federal government to 


10 ' A f'&T Comments at 32. 34. 

See USF ICC Transformation Order. 26 FCC Red al 17802. paras. 407-09. 

107 td at 17772-73. para. 298. 

“ ,x NTCIl Petition at 13-14. 

119 hi. at 13. 

1,0 Id 

1,1 Id. at 14. N I Cl I provided further infonnalion about its AWS-3 proposal in its January 18. 2012. comments. See 
generally NTCH. Inc.. Comments. WC Docket No. 10-90 et al.. tiled January 18, 2012. NTCH argues that instead 
of paying carriers to provide the 3G or better service, the Commission could ‘essentially be paid for the same thing 
by offering the available spectrum at a discount determined by the market to offset the cost of providing the 
services.*' Id. at 5. NTCH claims this proposal would increase the number of potential providers, create a stronger 
incentive to avoid non-performance with the possible loss of license, relieve the Commission of short and long term 
distributions from USF. and streamline administrative processes by eliminating the Mobility Fund auctions and ETC 
designations lor multiple applicants. Id. at 5-6. NTCH further advocates limiting the AWS-3 spectrum to entities 
that do not already hold spectrum in the area, requiring interoperability over the entire AWS band, and tying 
roaming rates to reasonable costs. Id. at 6-7. 

I,: C riA-I lie Wireless Association. Opposition and Comments. WC Docket No. 10-90 et at.. filed February 9. 2ol2 
("CTIA Opposition**). 

m Id. at 2 3. 13 14. 
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commercial use.’ 14 CTIA contends that such a pairing would be ideal for mobile broadband, which it 
argues would further the Commission s goals for the Mobility Fund and broadband generally. 11 * Given 
its support for pairing AWS-3 and 1.7 GHz, CTIA therefore opposes what it terms NTCH’s "designer 
allocation’ of the AWS-3 spectrum." 6 

39. In response, NTCH acknowledges that "the parameters of AWS-3 are still in flux,' 1 ' but argues 
that, if the AWS-3 auction would occur in the second half of 2013, the six to nine month delay would be 
“well worth the savings to the public/’ 17 NTCH adds that conditioning AWS-3 licenses on meeting the 
Mobility Fund objectives would also eliminate the post-Mobility Fund auction application review 
envisioned in the USF/ICC Transformation Order/ 1 * 

40. We decline to use this proceeding to adopt service and auction rules for AWS-3 as NTCH 
suggests. NTCH’s proposal focuses on access to spectrum, not on USF reform." 9 W ; e agree with CTTA 
that such rules are beyond the scope of this proceeding. Moreover, the goal of the Mobility' Fund is to 
expand 3G or better service to unserved areas, and carriers are able to utilize various frequency bands so 
long as the spectrum will support the required services to meet the Mobility Fund performance 
requirements. 120 Focusing Mobility Fund deployment on one frequency band, as NTCH proposes, would 
likely reduce the participation in the program, increase the costs of providing serv ice, and therefore, 
decrease the area and people that w ill benefit from new service. 121 Therefore, we deny NTCH’s petition 
with regard to its proposal to condition AWS-3 spectrum on meeting the Mobility Fund requirements. 

II. PROCEDURAL MATTERS 

A. Paperwork Reduction Act 

41. This Fourth Order on Reconsideration docs not contain new or moditled information 
collection requirements subject to the Paperwork Reduction Act of 1995 (PRA), Public Law No. 104-13. 
In addition, therefore, it does not contain any new or modified information collection burden for small 
business concerns with fewer than 25 employees, pursuant to the Small Business Paperwork Relief Act of 
2002. Public Law 107-198. see 44 U.S.C. 3506(cX4). 


114 Id. at 14 (citing National Telecommunications and Information Administration, Second Interim Progress Report 
on the Ten-Year Plan and Timetable. Oclobcr 17. 2011). 

115 at 14-15. 

1,0 Id at 15. 

11 NTCII, Inc., Consolidated Reply to Oppositions to Petition for Reconsideration. WC Docket No. 19-90 ct al.. 
tiled February 21. 2012. at 4 5 ("NTCH Reply' ). 

118 Id. at 5. 

119 As NIC 11 and CTIA both note, the Commission is in the process of determining the best use of the AWS-3 
spectrum. It does not appear that NTCH tiled its Petition for Reconsideration or Reply in that docket. 

,J) USF ICC Transformation Order , 26 FCC Red at 17800 01. paras. 397 99. 

Moreover, as NTCH itself appears to acknowledge, were we to condition AWS-3 spectrum on meeting Mobility 
Fund performance requirements in unserved areas, we might not achieve the highest value of the spectrum. N I Cl l 
Reply al 4-5. 
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B. Congressional Review Act 

42. The ailes previously adopted in the USF ICC Transformation Order were submitted to 
Congress and the Government Accountability Office pursuant to the Congressional Review Act 1 " 2 and 
remain unchanged by this Order. 

III. ORDERING CLAUSES 

43. Accordingly, IT IS ORDERED, pursuant to the authority contained in sections 1, 2, 4(i). 

201 206, 214, 218 220. 251, 252, 254. 256, 303(r), 332. and 403 of the Communications Act of 1934, as 
amended, and section 706 of the Telecommunications Act of 1996, 47 U.S.C. £§ 151, 152. I54(i), 201- 
206, 214. 218-220. 251, 252, 254. 256, 303<r), 332, 403. 1302, and sections 1.1 and 1.429 of the 
Commission's rules. 47 C.F.R. §§ 1.1, 1.429. that this Fourth Order on Reconsideration IS ADOPTED, 
effective thirty (30) days after publication of the text or summary thereof in the Federal Register. 

44. IT IS FURTIIER ORDERED that, pursuant to the authority contained in section 405 of the 
Communications Act of 1934. as amended, 47 U.S.C. § 405, and sections 0.331 and 1.429 of the 
Commission's rules, 47 C.F.R. § 0.331 and 47 C.F.R. § 1.429, that the Petition for Partial 
Reconsideration tiled by the Blooston Rural Carriers on December 29, 2011 IS DENIED. 

45. IT IS FURTHER ORDERED that, pursuant to the authority contained in section 405 of the 
Communications Act of 1934, as amended. 47 U.S.C. $ 405. and sections 0.331 and 1.429 of the 
Commission's rules, 47 C.F.R. § 0.331 and 47 C.F.R. § 1.429. that the Petition for Reconsideration filed 
by NTCH. Inc. on December 29, 2011 IS DENIED IN PART to the extent described herein. 

46. IT IS FURTHER ORDERED that, pursuant to the authority contained in section 405 of the 
Communications Act of 1934, as amended. 47 U.S.C. § 405, and sections 0.331 and 1.429 of the 
Commission’s rules, 47 C.F.R. § 0.331 and 47 C.F.R. § 1.429, that the Petition for Reconsideration filed 
by General Communications, Inc. on December 23. 2011 IS DENIED IN PART to the extent described 
herein. 


47. IT IS FURTHER ORDERED that, pursuant to the authority contained in section 405 of the 
Communications Act of 1934. as amended, 47 U.S.C. § 405, and sections 0.331 and 1.429 of the 
Commission's rules. 47 C.F.R. § 0.331 and 47 C.F.R. § 1.429,. that the Petition for Clarification or Partial 
Reconsideration tiled by Townes Telecommunications. Inc. on December 29, 2011 IS DENIED. 


FEDERAL COMUNICATIONS COMMISSION 


Marlene II. Dortch 
Secretary' 


,:: 5Vc5 U.S.C. 801<a)(1 )(.\). 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of ) 

) 

Interpretation of Economically Burdensome ) 

Standard; ’ ) CG Docket No. 11-175 

) 

Amendment of Section 79.1 (f) of the ) 

Commission’s Rules; ) 

Video Programming Accessibility ) 

) 


REPORT AND ORDER 

Adopted: July 19,2012 Released: July 20,2012 

By the Commission: 

I. INTRODUCTION 

1. In this Report and Order , we determine that the four factors contained in section 713(e) 
of the Communications Act (Act) will continue to apply when evaluating individual requests for 
captioning exemptions under section 713(d)(3) and our corresponding rules, notwithstanding a change in 
terminology in the statute, enacted by the Twenty-First Century Communications and Video Accessibility- 
Act of 2010 (CVAA), 1 which replaced the term ’‘undue burden" in that section with the term 
‘’economically burdensome/’ We further amend section 79.1 of the Commission's rules to replace all 
current references to ‘’undue burden" with the term ‘’economically burdensome/’ These rule amendments 
correspond with the new statutory language in the CVAA requiring petitioners seeking individual closed 
captioning exemptions under section 713(d)(3) of the Act to show that providing captions on their 
programming would be economically burdensome. 

II. BACKGROUND 

2. In 1996, Congress added section 713 to the Act, establishing requirements for closed 
captioning on video programming to ensure access by persons with hearing disabilities to television 
programming. 2 and directing the Commission to prescribe rules to carry out this mandate. 1 In 1997, the 
Commission adopted rules and implementation schedules for closed captioning, which became effective 
on January- 1, I998. 4 The Commission's closed captioning rules currently require video programming 


1 CVAA. Pub. L. No. 111-260, 124 Stat. 2751 (2010) (as codified in various sections of 47 U.S.C.): Pub. L. No. I l- 
265, 124 Stat. 2795 (2010) (technical amendments to the CVAA). 

2 Section 305 of the Telecommunications Act of 1996. Pub. L. 104-104. 110 Stat. 56 (codified at 47 U.S.C. § 613) 
(“1996 Amendments**). 

" 47 U.S.C. §8 613(b), (c). 

4 See 47 C.K.R. 8 79.1; Closed Captioning and Video Description of Video Programming, Implementation of Section 
305 of the Telecommunications Act of 1996. Video Programming Accessibility, MM Docket No. 95-176. Report and 
Order. 13 ICC Red 3272 (1997) {"Closed Captioning Report and Order"). Closed Captioning and Video 
Description of Video Programming. Implementation oj Section 305 oj the Telecommunications Act of 1996. Video 

(continued....) 
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distributors (V^Ds^ to caption 100% of all new, non-exempt English and Spanish language 
programming. 6 

3. Section 713 of the Act authorizes the Commission to grant individual exemptions from 
the television closed captioning requirements. Individual exemptions are considered on a case-by-case 
basis upon submission of a petition to the Commission. 7 As originally enacted, section 713 authorized the 
Commission to grant individual closed captioning exemptions upon a showing that providing closed 
captioning would ‘‘result in an undue burden." 8 Section 713(e) of the Act defines “undue burden'' to 
mean ‘‘significant difficulty or expense," and directs the Commission to consider the following factors in 
making undue burden determinations: (1) the nature and cost of the closed captions for the programming: 
(2) the impact on the operation of the provider or program owner; (3) the financial resources of the 
provider or program owner; and (4) the type of operations of the provider or program owner. 9 

4. The CVAA amended section 713(d)(3) of the Act by replacing the term “undue burden" 
with the term “economically burdensome." 10 As amended, section 713(d)(3) states: 

A provider of video programming or program owner may petition the Commission for an 
exemption from the requirements of this section, and the Commission may grant such petition 
upon a showing that the requirements contained in this section would be economically 
burdensome. 11 


(...continued from previous page) 

Programming Accessibility, MM Docket No. 95-176. Order on Reconsideration. 13 FCC Red 19973 (1998) 
{"Closed Captioning Reconsideration Order '). 

s A "video programming distributor" is defined as (1) any television broadcast station licensed by the Commission: 
(2) any multichannel video programming distributor (MVPD) as defined in Section 76.1000(c): and (3) any other 
distributor of video programming for residential reception that delivers such programming directly to the home and 
is subject to the jurisdiction of the Commission. 47 C.F.R. § 79.1(a)( 2). 

° 47 C.F.R. §5 79. l(b)(l)(iv) and (b)(3Miv). 

47 C.S.C. $ 613(d)(3). Any entity in the programming distribution chain, including the provider, producer or 
owner of the programming, may petition the Commission for an individual exemption under section 79.1(0 of the 
C ommission's rules. A ‘video programming provider" is defined as “|a|ny video programming distributor and any 
other entity that provides video programming that is intended for distribution to residential households including, 
but not limited to broadcast or nonbroadcast television network and the owners of such programming." 47 C.F.R. § 
79.1(a)(3). A petitioner may seek an exemption for “a channel of video programming, a category or type of video 
programming, an individual video service, a specific video program or a video programming provider.” 47 C.F.R. $ 
79 1(f)(1). 

* Pub. 1.. 104-104. Title III. sec. 305, 110 Slat. 126 (1996) (19% Amendments to Communications Act.) 

’* 47 U.S.C. § 613(e). Hie Commission's rules mirror the statutory criteria for making undue burden determinations. 
See 47 C.F.R. $ 79.1(f)(2). Any petitioner filing under this section also may present for the Commission's 
consideration "any other factors the petitioner deems relevant to the Commission's final determination." including 
alternatives that might constitute a reasonable substitute for closed captioning. 47 C.F.R. § 79.1(f)(3). 

11 Pub. L. No. 111-260 $ 202(c). amending 47 U.S.C. § 613(d)(3). The CVAA made two additional changes to 
sect ion 713(d) of the Act. First, the new law codifies existing Commission policy that during the pendency of an 
exemption petition, a provider or owner shall be exempt from having to provide closed captioning. Pub. L. No. 111- 
260 § 202(c). amending 47 U.S.C. § 613(d)(3). See also 47 C.F.R. $ 79.1(f)( 11). Second, Congress directed the 
Commission to act upon an exemption petition filed under section 713(d) of the Act within six months after 
receiving the petition, unless the Commission finds that an extension of Ibis period is necessary to determine 
whether the captioning requirements arc economically burdensome. Pub. L. No. 111-260 $ 202(c), amending 47 
U.S.C. $ 613(d)(3). 

"47 U.S.C. §(>I3u1)O)(20I0). 
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5. On October 20, 2011, the Commission adopted an order ( Interim Standard Order), offering 
provisional guidance on how to interpret this statutory change. 12 The Commission determined that 
Congress did not intend to make a substantive change in the standard for evaluating individual exemption 
petitions under section 713(d)(3) of the Act. but rather simply to change the nomenclature in section 713 
front “undue burden” to “economically burdensome” 1 ' Accordingly, the Interim Standard Order 
provisionally directed the Consumer and Governmental Affairs Bureau (CGB) to continue to use the 
“undue burden” factors contained in section 713(e) and codified in sections 79.1(f)(2) and (3) of the 
Commission's rules when making determinations as to whether an individual petitioner has made a 
showing that providing closed captioning would be “economically burdensome.” 14 In a Notice of 
Proposed Rulemaking ( NPRXf) accompanying the Interim Standard Order, the Commission proposed to 
make permanent its decision to continue utilizing the ‘undue burden” factors when evaluating individual 
exemption petitions under the CVAA's new language, and sought comment on this proposal. 15 The 
Commission also proposed to replace all current references to “undue burden” in section 79.1(f) of its 
rules with the term “economically burdensome” in order to conform the rules to the new terminology 
introduced by the CVAA. 16 

6. In response to the NPRK1. the Commission received only a single comment, jointly filed by 
Telecommunications for the Deaf and Hard of Hearing, Inc., the National Association of the Deaf, the 
Deaf and Hard of Hearing Consumer Advocacy Network, the Association of Late-Deafened Adults, the 
Hearing Loss Association of America, and the Cerebral Palsy and Deaf Organization (Consumer 
Groups). 17 Consumer Groups state that the Commission's proposed interpretation of the economically 
burdensome standard is consistent with Congress's expressed and unambiguous intent not to change 
substantively the factors that are used to evaluate individual exemption petitions.They add that even if 
Congress’s intent was ambiguous, the Commission's interpretation is reasonable and furthers the 
purposes of the Act and the CVAA to maximize the availability of closed captioned programming while 
allowing for individual exemptions where providing captions would impose a “truly untenable burden.” i v 
Interpreting section 202(c) of the CVAA to require a change in the four-factor “undue burden” standard 
used for individual exemption petitions, they say. would risk restricting the scope of programming 
accessible to consumers who are deaf or hard of hearing and thereby contravene the overall purpose of the 
Act and the CVAA. 20 Finally, Consumer Groups suggest that the purpose of section 202(c) of the CVAA, 
as a '‘conforming amendment.” was to “harmonized the language of section 713(d)(1) of the Act. which 
refers to “economically burdensome.” section 713(d)(3) of the Act, which refers to “undue burden/’ and 


12 The Inrerim Standard Order was part of a multi-part Commission decision containing a Memorandum Opinion 
and Order, an Order, and a Notice of Proposed Rulemaking. See Anglers for Christ Ministries. Inc., Xev Beginning 
Ministries . Petitioners Identified in Appendix A. Interpretation of Economically Burdensome Standard: Amendment 
of Section 79. 1(f) of the Commission s Rules: Video Programming Accessibility^ Memorandum Opinion and Order. 
Order, and Notice of Proposed Rulemaking, CG Docket Nos. 06-181 and 11-175. 26 FCC Red 14941 (201 I) 

( Interim Standard Order when referring to the Order portion, and \ PRM when referring to the NPRM portion). 

1 ’ Interim Standard Order. 26 FCC Red at 14058, f 32. 

14 Interim Standard Order. 26 FCC Red at 14961. f 37. This provisional guidance applied to all exemption petitions 
Hied or re-llled subsequent to October 8, 2010. the dale on which the CVAA became lavs. Interim Standard Order. 
26 FCC Red at 14961. *37. 

15 XPR.M. 26 FCC Red at 14961.5! 38. 

16 XI'R\f 26 FCC Red at 14961-62. f 39. 

1 Consumer Groups Comments (Dec. I. 2011). 

Consumer Groups Comments at I, 6. citing. S. Rep. No. 11 1-3X6 at 14. 

1; Consumer Groups Comments at I and 6. 

Consumer Groups Comments at 8. 
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section 713(e) of the Act, which interchangeably refers to “undue burden'* and “undue economic 
burden.*’ 21 

III. DISCUSSION 

7. For purposes of evaluating individual exemptions under section 713(d)(3) of the Act, we 
determine that Congress intended the term “economically burdensome'* to be synonymous with the term 
“undue burden*’ as defined by section 713(e) of the Act and as interpreted and applied in Commission 
rules and precedent. This conclusion is supported by the CVAA itself, which preserves, unchanged, the 
language in section 713(e) defining an “undue burden’* and enumeration of the factors to be considered in 
an “undue economic burden’* analysis, and by the CVAA’s legislative history', which affirms that the 
Commission should continue using these factors in assessing individual exemption requests. 22 As 
explained in the Interim Standard Order, the CVAA described the change in nomenclature as a 
“conforming amendment,” without further elaboration. 23 Thus, because Congress did not specifically 
define the term “economically burdensome," but instead retained the “undue burden” factors identified in 
section 713(e) 24 and “encouragefd] the Commission, in its determination of‘economically burdensome’ 
to use the factors listed in section 713(e),” 25 we believe Congress did not intend to make a substantive 
change in the standard for evaluating individual exemption petitions under section 713(d)(3) of the Act. 
but rather simply to change the nomenclature in section 713 from “undue burden* to “economically 
burdensome.” -1 ' 

8. Accordingly, for the reasons set forth in the Interim Standard Order and NPRM ’ reiterated 
herein, and supported by the record, 27 we conclude that Congress did not intend any substantive change to 
the criteria that the Commission consistently has used for individual closed captioning petitions when, in 
adopting the CVAA, Congress amended section 713(d)(3) of the Act to replace the term “undue burden” 
with the term “economically burdensome.*’ We therefore will interpret the term “economically 
burdensome” in section 713(d)(3) as being synonymous with the term “undue burden" as defined in 
section 713(e) of the Act. We note that this interpretation is consistent with the manner in w hich the 
Commission has interpreted the term “economically burdensome" in the Commission’s recently adopted 
video description rules 28 and in our rules governing the deliveiy of closed captioning on video 
programming delivered using Internet protocol/ 9 both of which were adopted pursuant to the CVAA. 

21 Consumer Groups Comments at 8-9. 

*" 47 l'.S C. $ 613(e). 

" 3 Inrerim Standard Order . 26 I CC Red at 14958. r 32. citing. Pub. L. No. 11 1-260 § 202(c). 

24 47 i;.S.C. § 613(0. 

Report of the Senate Committee on Commerce. Science and Transportation. S. Rep. No. 111-386. 11 1 lM Cong., 2 rHl 
Sess. at 14 (2010) (S. Rep. No. 111-386). 

~ r ' Interim Standard Order, 26 FCC Red at 14958. * 32. 

' 7 As noted above, we received no objection to our interim ruling or proposed rule change and. indeed, the sole 
eommenter in this proceeding supports this interpretation and rule change. 

1 idea Description: Implementation of the Twenty-first Century Communications and l idea Accessibility Act of 
2010. MB Docket No. 11-43, Report and Order. 26 FCC Red 11847. 11868 atf 44 (2011) (“[VV]e intend to ‘use the 
same factors as applied to the undue burden standard’. . . lo determine vvhelher the rules are economically 
burdensome (i.e.. whether they impose significani difficulty or expense).") (citation omitted). 

Closed Captioning of Internet Protocol-Delivered l idea Programming: Implementation of the Twenty-f irst 
Century Communications and Video Accessibility Act of 2010 , Report and Order. 55 Communications Reg. (P&T) 
205, 2012 WL 122407 at r 64 (2012) (’*[W]e disagree w ith any suggestion that the Commission should apply the 
broader standards applicable to categorical exemption requests to our consideration of individual exemption requests 
in the IP closed captioning context. Rather, we interpret the term 'economically burdensome’ in Section 713(d)(3) 

(continued....) 
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Accordingly, the Commission, and CGB under delegated authority, will continue to evaluate individual 
exemption petitions filed under section 713(d)(3) of the Act lu using the four factors set forth in section 
713(e) of the Act. Jl 

9. As proposed in the A PRM, we further amend sections 79.1(d){2)' : and 79.1(f)(1), (2). (3). 
(4). (10), and (11) of our rules to replace all current references to ’‘undue burden'* with the term 
“economically burdensome'* to conform our rules to the new language in the CVAA. 53 

IV. PROCEDURAL MATTERS 

10. Regulatory' Flexibility’ Act Certification . The Regulatory Flexibility Act of 1980, as 
amended (RFA),^ requires that a regulatory flexibility analysis be prepared for notice-and-comment rule 
making proceedings, unless the agency certifies that “the rule will not. if promulgated, have a significant 
economic impact on a substantial number of small entities.’* 55 The RFA generally defines the term “small 
entity” as having the same meaning as the terms “small business,” “small organization,” and “small 
governmental jurisdiction ” 5t> In addition, the term “small business” has the same meaning as the term 
“small business concern” under the Small Business Act.’ 7 A “small business concern” is one which: (1) 

is independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any 
additional criteria established by the Small Business Administration (SBA). jH 

11. In this R&O we are conforming the terminology used in section 79.1(0 of the 
Commission's rules to the requirements of section 202 of the CVAA. Under the rule amendments 
adopted herein, a petitioner seeking a waiver of closed captioning requirements will have to demonstrate 
that compliance w ith such captioning requirements would be “economically burdensome” as mandated by 
the CVAA. Prior to this amendment, the Act and our rules required a petitioner to show that comply ing 
with the captioning requirements would constitute an “undue burden.” In mandating this change of 


(...continued from previous page) 

of the Act. as amended by the CVAA. to be synonymous with the term undue burden' as this section was originally 
drafted.”) (citation omitted). 

47 U.S.C. §613(d)(3). See also 47 C.F.R. § 79.1(f). 

” 47 U.S.C. §613(c). See also 47 C.F.R. § 79.1(f)(2). 

The SPRM did not propose to amend section 79.1(d)(2) of the rules. See \PR\f , 26 FCC Red at 14961*14962. c 
39 and Appendix B. Nevertheless, the amendment to section 79.1(d)(2) adopted herein is consistent with the 
amendments to replace all current “undue burden" references to "economically burdensome" in section 79.1(f) as 
well as Ihe proposal to "make clear that petitioners seeking individual exemptions from the captioning rules must 
now show that providing captions on their programming would be “economically burdensome." SPRM, 26 FCC 
Red at 14961-14962. c 39. 

33 See SPRM. 26 FCC Red 14989-90 proposed rule changes in Appendix B at 47 C.F.R. §§ 79.1(d)(2) and 
79.1(0( 1). (2). (3), (4). (10), and (11). 

V| The RFA. see 5 U.S.C. § 601 -612, has been amended by the Small Business Regulatory Enforcement Fairness 
Act of 1996 (SBRl'FA). Pub. U. No. 104-121. Title II. 110 Slat. 857 (1996). 

5 U.S.C. § 605(b). 

v * 5 U.S.C. § 601(6). 

’ 5 U.S.C. § 601(3 ) (incorporating by reference the definition of "small-business concern" in the Small Business 
Act. 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3). the statutory definition of a small business applies “unless an 
agency, after consultation w ith the Office of Advocacy of the Small Business Administration and after opportunity 
lor public comment, establishes one or more definitions of such term w hich are appropriate to the activities of the 
agency and publishes such definition(s) in the Federal Register." 

15 U.S.C. § 632. 
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terminology, we conclude that Congress intended no substantive change to the factors used to evaluate 
individual petitions for closed captioning exemptions. Because no substantive changes to our rules or 
procedures were contemplated by the NPRM , we concluded in the NPRM that the proposed change in our 
rules to reflect the terminology adopted by Congress in section 202 of the CVAA would have no 
economic impact on small business entities or consumers and included in the NPRM an Initial Regulator) 
Flexibility' Certification. 

12. No comments were received concerning the Certification, and we find no reason to change 
our conclusions as contained in that Certification. Therefore, we certify that the rule amendments 
adopted in this RAO will not have a significant economic impact on a substantial number of small 
entities. They contain no new obligations or prohibitions. Nor do they remove any requirements or have 
substantive implications of any sort. They simply change the nomenclature utilized by our rules to 
describe the showing that must be made by petitioners submitting individual closed captioning exemption 
requests to warrant waiver of the captioning requirements, as mandated by Congress in section 202 of the 
CVAA. The Commission w ill send a copy of this RAO, including a copy of this Final Regulatory 7 
Flexibility' Certification, in a report to Congress pursuant to the Congressional Review Act. ‘ In addition, 
the RAO and this final certification will be sent to the Chief Counsel for Advocacy of the SBA, and will 
be published in the Federal Register. 40 

13. Paperwork Reduction Act. This document does not contain new or modified information 
collection requirements subject to the Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. In 
addition, therefore, it does not contain any new or modified information collection burden for small 
business concerns with fewer than 25 employ ees, pursuant to the Small Business Paperwork Relief Act of 
2002, Public Law 107-198, see 44 U.S.C. § 3506(c)(4). 

14. Congressional Review' Act. The Commission will send a copy of this RAO in a report to be 
sent to Congress and the Government Accountability Office pursuant to the Congressional Review Act. 
See 5 U.S.C. § 801(a)(1)(A). 

V. ORDERING CLAUSES 

15. Accordingly, IT IS ORDERED that, pursuant to sections 4(i). 303(r) and 713 of the 
Communications Act of 1934, as amended. 47 U.S.C. §§ I54(i), 303(f) and 613. this RAO IS ADOPTED 
and the Commission's Rules ARE HEREBY AMENDED as set forth in Appendix A. 

16. IT IS FURTHER ORDERED that the RAO SHALL BE EFFECTIVE 30 days after 
publication in the Federal Register. 

17. IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental Affairs 
Bureau, Reference Information Center, SHALL SEND a copy of this Report and Order, including the 
Final Regulatory' Flexibility Certification, to the Chief Counsel for Advocacy of the Small Business 
Administration. 

18. IT IS FITRTHER ORDERED that the Commission’s Consumer and Governmental Affairs 
Bureau, Reference Information Center. SHALL SEND a copy of this Report and Order, in a report to 
Congress and the Government Accountability' Office pursuant to the Congressional Review Act. 


"’See 5 U.S.C. § 801(a)(1)(A). 
U) See 5 U.S.C. $ 605(h). 
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19. IT IS FURTl IER ORDERED that this proceeding IS TERMINATED. 


FEDERAL COMMUNICATIONS COMMISSION 


Marlene H. Dortch 
Secretary 
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APPENDIX A 
Revised Rules 


Part 79 of Title 47 of the Code of Federal Regulations is amended as follows: 


PART 79 - CLOSED CAPTIONING OF VIDEO PROGRAMMING 

1. The authority citation for Part 79 continues to read as follows: 

Authority: 47U.S.C.613 

2. Section 79.1 is amended by revising paragraph (d)(2). the heading to paragraph (0, and paragraphs 
(fX 1 1 (0(2), (0(3), (0(4), (fX 10), and (0( 11) to read as follows: 

§ 79.1 Closed captioning of video programming. 

* * * * * 

(d) * * * 

* * * * * 

(2) Video programwing or video programming provider for which the captioning requirement has been 
waived. Any video programming or video programming provider for which the Commission has 
determined that a requirement for closed captioning is economically burdensome on the basis of a petition 
for exemption filed in accordance with the procedures specified in paragraph (f) of this section. 

* * * * * 

(f) Procedures for exemptions based on economically burdensome standard 

(1) A video programming provider, video programming producer or video programming owner may 
petition the Commission for a full or partial exemption from the closed captioning requirements. 
Exemptions may be granted, in whole or in part, for a channel of video programming, a category or ty pe 
of video programming, an individual video service, a specific video program or a video programming 
provider upon a finding thai the closed captioning requirements will be economically burdensome . 

(2) A petition for an exemption must be supported by sufficient evidence to demonstrate that compliance 
with the requirements to closed caption video programming would be economically burdensome . The 
term ^ economically burdensome " means significant difficulty or expense. Factors to be considered when 
determining whether the requirements for closed captioning are economically burdensome include: 

(i) The nature and cost of the closed captions f or the programming; 

(ii) The impact on the operation oflhe provider or program owner; 

(iii) The financial resources of the provider or program owner; and 
(iv > The type of operations of the provider or program owner. 

(3) In addition to these factors, the petition shall describe any other factors the petitioner deems relevant 
to the Commission's final determination and any available alternatives that might constitute a reasonable 
substitute for the closed captioning requirements including, but not limited to, text or graphic display of 
the content of the audio portion of the programming. The extent to which the provision of closed captions 
is economically burdensome shall be evaluated with regard to the individual outlet. 

(4) An original and two (2) copies of a petition requesting an exemption based on the economically 
burdensome standard, and all subsequent pleadings, shall be filed in accordance with § 0.401(a) of this 
chapter. 
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(10) The Commission may deny or approve, in whole or in part, a petition for 
b urdensome exemption from the closed captioning requirements. 


an economically 


!' ^ Pendenc > of f economically burdensome determination, the video programming subject 

to the request for exemption shall be considered exempt from the closed captioning requirements J 
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APPENDIX B 
List of Commenters 


I. Telecommunications for the Deaf and Hard of Hearing, Inc., the National Association of the Deaf, the 
Deaf and Hard of Hearing Consumer Advocacy Network, the Association of Late-Deafened Adults, the 
Hearing Loss Association of America, and the Cerebral Palsy and Deaf Organization (Consumer Groups ) 
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Before the 

Federal Communications Commission 
Washington, D.C. 20554 


In the Matter of ) 

) 

Application of New Cingular Wireless PCS. LLC ) l.LS File No. 0004352233 
and NEATT W ireless, LLC ) 

) 

For Consent to Assign Licenses ) 

MEMORANDUM OPINION AND ORDER 

Adopted: July 23, 2012 Released: July 24, 2012 


By the Commission: 

I. INTRODUCTION 

1. In this Memorandum Opinion and Oder, we grant the application filed by New Cingular 
Wireless PCS, LLC (“New Cingular*). an indirect, wholly-owned subsidiary of AT&T Inc. (“AT&T'L 
and NEATT W ireless. LLC (‘‘NEATT* and collectively with New Cingular and AT&T, the 
“Applicants"’) to assign 13 broadband personal communications service (“PCS’) licenses in five CM As 1 
in rural Arkansas from NEATT to New Cingular (hereinafter. “AT&T*).* Our analysis suggests that, 
notwithstanding a Commission-imposed condition requiring divestiture of part of this spectrum by 
Cingular, the proposed acquisition of NEATT’s broadband PCS licenses is unlikely to cause competitive 
or other public interest harms and that it is in the public interest to grant the application. 

II. BACKGROUND 

A. Description of Applicants 
1. AT&T Inc. 

2. AT&T, incorporated in Delaware and headquartered in Dallas. Texas, is a 
communications holding company that wholly owns New Cingular.' With its subsidiaries, affiliates, and 
operating companies, AT&T is among the leading providers of telecommunications serv ices in the linited 
States and around the world. 4 At the end of 2011, AT&T had more than 103 million wireless 


1 Cellular Market Areas ("CMAs") are the areas in which the Commission initially granted licenses for the cellular 
service. See 47 C.F.R. § 22.90. 

' .Stv Application of New Cingular Wireless PCS. LLC and NLA IT Wireless, LLC for Assignment of Broadband 
PCS Licenses. File No. 0004352233 (filed Aug. 24. 2010, amended Sept. 28. 2010 and Dec. 14. 2010) 
('Application'*). 

? See AT& T Inc., SIX’ l orm 10-K, Annual Report Pursuant to Seetion 13 or 15(d) of the Securities Exchange Act of 
1934. for the fiscal year ended December 31. 2011, LX- 13 41 c\13.htm AT&T INC. 2011 ANNUAL REPORT at * 
(filed Feb. 24. 2012) ("AT& I 2011 10-K EX-13 4L). 

* .SVt* AT&T Inc.. SEC Form 10-k, Annual Report Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 
1934. for the fiscal year ended December 31. 2011. at 1 (filed Feb. 24. 2012). 
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connections, 5 and earned S63.2 billion in total wireless revenues, of which S56.7 billion were service 
revenues. 0 

2. NEATT 

3. NEATT was founded in 2004 and is based in Chicago, Illinois. 7 Percy L. Berger, Sr. is 
the Chairman, President, and Chief Executive Officer.* The Dempster Group LLC (‘‘Dempster’*) holds a 
42.5 percent interest in Northeastern Arkansas Telephone and Transport, L.E.C. (“NEATT LLC”), which 
in turn owns 100 percent of NEATT. Mr. Berger ow ns 100 percent of Dempster and also directly owns 

17 percent of NEATT LLC/’ 

B. Description of Transaction 

4. The Applicants seek Commission consent to assign NEATT's 13 broadband PCS licenses 
to AT&T in five CM As (25 counties) in Arkansas, with a total population of approximately 690,000. Iu 
TTie Applicants state that the proposed transaction would create several public interest benefits, including 
allowing AT&T to increase its system capacity to enhance existing services and facilitate the provision of 
additional products and services to the public. 11 Specifically, the additional spectrum would, according to 
the Applicants, enable the deployment of HSPA/UM'TS i_ technologies and the provision of additional 
wireless broadband products and services in these markets while maintaining or improving service quality 
on its GSM EDGE 1 network. 14 

5. The majority of the licenses involved in this transaction are part of the operating units 
that the Commission required AT&T to divest as a condition to the (Singular-AT&T Wireless Order.'* 


■ AT&T 2010 10-K EX-13 4lat 5. 

6 Al'&r 2010 10-K EX-13 41 at 5. 

Bloomberg Businessweek, NEAT I Wireless. LLC, Company Information, 
http: investfng.busiiiessweck.com research stocks pri vate/snapshot.asp?privcapld 27993213 (last visited Feb. 21, 
2012 ). 

* Application. Declaration of Percv T. Berger. Sr. at f I. 

q File No. 0004008000. Form 602 tiled for NEATT Wireless LLC, Indirect Ownership. Percy L. Berger. Sr. (tiled 
Oct. 26, 2009). 

0 The five CVtAs in Arkansas are CMA 326 (Arkansas 3 - Sharp). CMA 327 (Arkansas 4 - Clay), CM A 328 
(Arkansas 5 - Cross). CMA 329 (Arkansas 6 - Cleburne), and CMA 330 (Arkansas 7 - Pope). See Application of 
New Cingular W ireless PCS. LLC and NEATT W ireless. LLC for Assignment of Broadband PCS Licenses. File 
No. 0004352233. 

" Public Interest Statement at I. 

I_ I he term "IISPA" means High Speed Packet Access and the term **UMTS“ means l Inivcrsal Mobile 
I elecommunieations technology. 

J The term "GSM" means Global System for Mobile Communications technology and the term “EDGE" means 
Enhanced Data rates for GSM Evolution technology. 

14 Public Interest Statement at 3. 6. 

5 .See Applications of AT&T Wireless Services. Inc. and Cingular Wireless Corporation. W I Docket No. 04-70. 
Memorandum Opinion and Order. 19 FCC Red 21522. 21620 c 254 (2004) ("Cin^ular-AT& T Wireless Order ). 
The subject application includes 13 licenses. Eight of these licenses were the subject of divestiture in the Cingular- 
I id l Wireless Order: live of the subject licenses are not governed b\ the conditions set forth in the Cingular- 
SL\TT Order. See generally Applications of AT& T W ireless Services and Cingular W ircless Corporation. 
Emergency Joint Petition of NEATT Wireless. EEC* and Cingular W ireless EEC for Partial W aiver to Transfer 
(continued....) 


8842 




Federal Communications Commission 


FCC 12-84 


AT&T assigned eight of the licenses included in this transaction to NEATT as a part of the required 
divestiture, and the parties now seek Commission consent to reassign these licenses to AT&T. 

C. Transaction Rev iew Process 

6. On August 24, 2010, the Applicants filed an application, pursuant to section 310(d) of the 
Communications Act of 1934, as amended (the “Communications Act"), 16 seeking Commission approval 
to assign the subject licenses from NEA IT to AT&T. The Applicants amended the application on 
September 28, 2010 and December 14. 2010. 17 On February 8, 2011, the Commission released a public 
notice seeking comment on the proposed transaction.'* The Comment Public Notice established a 
pleading cycle for the application, w ith petitions to deny due February' 22, 2011, oppositions due March 

4, 2011, and replies due March 11, 2011. In response to the Comment Public Notice, no petitions or 
comments were filed, nor has any party tiled subsequently opposing the transaction. 19 

III. STANDARD OF REVIEW AND PUBLIC INTEREST FRAMEWORK 

7. Pursuant to section 310(d) of the Communications Act. the Commission must determine 
whether the Applicants have demonstrated that the proposed assignment and transfer of control of 
licenses and authorizations will serve the public interest, convenience, and necessity. 20 We use here the 
standard of review and public interest framework that the Commission consistently applies in evaluating 
wireless transactions, most recently articulated in the Commission's order approving the assignment of 
licenses from Qualcomm Incorporated to AT&T Inc. 21 

IV. QUALIFICATIONS OF APPLICANTS 

8. Among the factors the Commission considers in its public interest review is whether the 
applicant for a license has the requisite “citizenship, character, financial, technical, and other 
qualifications.’* 22 In general, when evaluating assignments under section 310(d), we do not reevaluate the 


(Continued from previous page) - 

Previously Divested Customer Base to Prevent Loss of Service. Order. 20 FCC Red 19795 (2005) (" Cingular - 
SEA71 Order'). See also infra at c 9. 

16 47 U.S.C. $ 310(d). 

17 See amendments at FCC File No. 0004352233. 

18 New Cingular Wireless PCS. LLC and NFATI Wireless. LCC Seek FCC Consent to the Assignment of 
Broadband PCS Licenses. ULS File No. 0004352233. Public .Notice , 26 FCC Red 1283 (2011) ("Comment Public 
Sot ice "). 

lQ T he only filings in this proceeding were two ex parte notices hy AT&T. See fix Parte Letter from .loan Marsh. 
Counsel to A1 & 1. to Marlene Dortch. Secretary . Federal Communications Commission ( Aug. 5. 2011): Ex Parte 
Letter from Joan Marsh, Counsel to AT&T, to Marlene Dortch. Secretary . Federal Communications Commission 
(Oct. 3, 2011). 

:o 47 U.S.C. §310(d). 

'' See generally Application of AT&T Inc. and Qualcomm Incorporated Tor Consent to Assign Licenses and 
Authorizations. WT Docket No. 11-18. Order\ 26 FCC Red 17589 (201 1) (" AT&T-Oualcomm Order"). 

" Id. 308. 310(d). See also, eg.. AT&T-Oualcomm Order . 26 FCC Red at 17600-01 f 27; AT&T Inc. and Cellco 
Partnership d b a Verizon W ireless Seek FCC Consent T o Assign or Transfer Control of Licenses and 
Authorizations and Modify a Spectrum Leasing Arrangement. WT Docket No. 09-104. Memorandum Opinion and 
Order. 25 ICC Red 8704, 8718 26 (2010) ("A IS 7-1 erizon Wireless Order"): Cingular-AT&T Wireless- Order . 19 
FCC Red at 21546 # 44. 
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qualifications of the transferor."' 3 The exception to this rule occurs where issues related to basic 
qualifications of the assignor have been designated for a hearing by the Commission or have been 
sufficiently raised in petitions to warrant the designation of a hearing/ 4 This is not the case here. Thus, 
we need not reevaluate NEATT’s basic qualifications. Section 310<d) of the Communications Act also 
obligates the Commission to consider whether the proposed transferee is qualified to hold Commission 
licenses. 25 No issues have been raised in this proceeding concerning the basic qualifications of the 
proposed assignee, AT&T, which has previously and repeatedly been found qualified, through its 
subsidiaries, to hold Commission licenses. We therefore find that there is no reason to re-evaluate the 
basic qualifications of AT&T. 

V. DISCUSSION 

A. Competitive Analysis 

9. Ovennew. The Applicants seek Commission consent for the assignment from NEATT to 
AT&T of 13 broadband PCS licenses in five markets in rural Arkansas. In the 2004 Cingular-AT&T 
Wireless Order , the Commission required Cingular to divest AT&T Wireless’s operating units in these 
five markets, including eight spectrum licenses associated with these operating units"' as a condition of 
the transaction in order to address competitive concerns. 27 Cingular and NEATT entered into an 
agreement, pursuant to which Cingular continued to provide network, billing, software support, and other 
related functions to NEATT until such time as it could obtain and deploy such services on its own. but no 
later than December 31, 2005. 28 In late 2005, NEATT and Cingular filed an emergency joint petition for 
partial waiver, requesting that NEATT be permitted to reassign to Cingular the customer contracts that 
had been divested by Cingular to NEATT in March 2005 pursuant to the divestiture condition in the 
Cingular-AT& T Wireless Order/* In the 2005 Cingular-.XEATTOrder , the Commission allowed 
Cingular to reacquire the NEATT customer contracts in order to prevent potential disruption and loss of 


See. e g.. Applications of Sprint Ncxtel Corporation and Ctcarwirc Corporation Applications for Consent to 
Transfer Control of Licenses. Leases, and Authorizations. WT Docket No. 08-94. Memorandum Opinion and Order. 
23 ICC Red 17570. 17582-83 23 (2008) C* Sprint Xe.xfel-Cleanvire Order'): Applications of Cellco Partnership 

d/b/a Veri/on Wireless and Atlantis Moldings LLC for Consent to Transfer Control of licenses. Authorizations, and 
Spectrum Manager and De Facto Transfer Leasing Arrangements and Petition for Declaratory Ruling that the 
T ransaction Is Consistent with Section 310(b)(4) of the Communications Act. WT Docket No. 08-95. Memorandum 
Opinion and Order and Declaratory Riding, 23 FCC Red 17444. 17464 *[31 (2008) C Verizon Wireless-ALLTEL 
Order"). 

~ 4 Sec. e g.. Sprint Xe.xtel-C 'lcaruire Order. 23 I CC Red at 17582-83 r 23; Verizon Wireless-ALLTEL Order. 23 
FC C Red at 17464 c 31. 

~ See e g.. M A T-Oualcomm i)rder. 26 I CC Red at 17601 • 28; A 7<$ f -Verizon Wireless Order. 25 I C C Red at 
8720 « 29; Cingular-A id. T Wireless Order. 19 FCC Red at 21546 5 44. 

~ 6 See supra n. 11. 

27 .See Cingular-AT&T Wireless Order. 19 FCC Red at 21620 c 254. 

~ s See Applications of AF&T Wireless Serv ices and Cingular W ireless Corporation. Emergency Joint Petition of 
NEATT Wireless. LLC. and Cingular Wireless LLC for Partial Waiver to Transfer Previously Divested Customer 
Base to Prevent loss of Service, Order. 20 ICC Red 19795. 17977 « 4 (2005) CCingular-NKAIT Order"). 

2 ° See NEATT W ircless. LLC and Cingular Wireless LLC Emergency Joint Petition for Partial Waiver to Transfer 
Previously Divested Customer Base to Prevent Loss of Service. Emergency Joint Petition for Partial Waiver. 
Expedited Action Requested, at I (hied Nov. 29. 2005). The 2005 Order identified the relevant parly as "Dempster” 
rather than “NTATT.” As described above, see para. 3 supra , Dempster is a significant investor in NEATT. 
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service to NEATT's customers.' 0 The spectrum licenses, however, remained with NEATT. In the 
Cingular-SEATT Order , the Commission stated in a footnote that it 4 *expect[sJ that these [NEATT] 
licenses and assets will not be acquired by the primary incumbents in the Arkansas Markets, but rather 
that they will be made available to enable entry or expanded service by another provider.'* 31 

10. In August of 2010, NEA IT filed applications to reassign the licenses back to the primary' 
incumbent from which they had been originally assigned pursuant to the Commission's order in 2004. 32 
As discussed below, after examining the special circumstances due to the changes in the marketplace 
since 2004, as well as the current competitive conditions in the relevant markets, we find that it is unlikely 
that there would be competitive harm if we allow AT&T to reacquire the broadband PCS licenses at issue 
and that it is in the public interest to allow the assignment. 

11. Product and Geographic Markets. In this Memorandum Opinion and Order, as in the 
Commission's most recent transactions, we evaluate the proposed transaction using a combined Tnobile 
telephony broadband serv ices'* product market, w hich is comprised of mobile voice and data services, 
including mobile voice and data serv ices provided over advanced broadband wireless networks (mobile 
broadband services). 33 As in the Commission's analysis of previous transactions, we use the CMA as the 
relevant local geographic market in which to evaluate this proposed transaction. 34 

12. Input Market for Spectrum and Spectrum Concentration. This transaction does not 
involve the acquisition of customers 35 or result in a change in the number of facilities-based service 
providers in any of the markets, and thus, we consider only the competitive effect of spectrum 
concentration. 36 The Commission examines the effects of spectrum aggregation on the marketplace on a 
case-bv-case basis. 37 As one means of evaluating potential competitive harms, the Commission applies 
an initial screen to identify markets w here the amount of spectrum that would be held post-transaction 
provide reason for further competitive analysis of spectrum concentration. 3 * 


30 See Cingidar-XFin Order. 20 I CC Red at 10795 * 1. 

31 Cingular-XtAll Order. 20 I CC Red at 19799. n.34. 

3 " See Application of New Cingular Wireless PCS. 1 EC and NEA IT Wireless. Ll.C for Assignment of broadband 
PCS Eicenses. file No. 0004352233. 

1 Si.e eg.. AT&T-Qualcomm Order . 26 FCC Red at 17603 * 33: A J<$ T-1 erizon Hi re less Order. 25 FCC Red at 
8721 * 35; Sprint Xe.xtel-Cleamire Order. 23 FCC Red at 17585-86 33-38. 

4 .See, eg.. .47 <&7-Qualcomm Order. 26 FCC Red at I76(t4^* 34; Applications of A f& f Inc. and Centennial 
Communications Corp. For Consent to Transfer Control of Eicenses, Authorizations, and Spectrum Eeasing 
Arrangements. WT Docket No. 08-246. Memorandum Opinion and Order, 24 FCC Red 13915. 13934* 41 (2009) 

(11 c< I-(entenmal C)rder"). 

' 5 We note that in 2005. the Commission permitted Cingular to reacquire the NHA IT customer contracts in order to 
prevent potential disruption and loss of‘service to NKA I l "> subscribers. .See ("ingular-XEAT!Order. 20 FCC Red 
at 19795*1 1. See also supra* 10. 

36 See. e.g., -IT<K 1-Qualcomm Order. 26 l-’CC Red at 17607-08* 43; 1 / 'AT-Verizan Hireless Order. 25 ICC Red at 
8720 * 30; Cingular-A Tdc T W ireless Order. 19 FCC Red at 21556 * 68. 

AT&T-Cenlenmal Order. 24 FCC Red at 13938 c 50: Cingular-AT&T Wireless Order. 19 FCC Red at 21525 * 4: 
facilitating the Provision of Sped rum-Based Sen ices to Rural Areas and Promoting Opportunities for Rural 
1 elephone Companies to Prov ide Spectrum-Based Serv ices. W I Docket No. 02-381. Report and Order and Further 
X of ice of Proposed Rulemaking. 19 FCC Red 19078. 19113 c 63 (2004) ( "Rural Report and Order"). 

See, eg.. AT&T-Ouafcnmm Order. 26 FCC Red at 17602 * 31; ATtST-Verizon W ireless Order. 25 I CC Red at 
8720-8721 1 32; Cingular-. ii A / Wireless Order. 19 fCC Red at 21552 * 58. Because the instant transaction does 
(continued....) 
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13. Our analysis shows that in each of the five CMAs that are the subject of this transaction. 
AT&T's total post-transaction spectrum holdings do not trigger the Commission’s overall spectrum 
screen.’ 0 AT&T's post-transaction spectrum holdings in the five relevant markets range from 63 to 78 
megahertz in total, with the maximum holdings being below one-third of the total spectrum that is 
suitable and available in the near term for the provision of mobile telephony /broadband services. 40 
Further, each of the other nationwide providers holds substantial amounts of spectrum in these markets. 41 
Our competitive analysis, however, does not end here given that this transaction involves reacquisition of 
divested spectrum pursuant to the Cingular-AT&T Wireless Order, adopted in 2004. As discussed below, 
in light of the Commission’s divestiture requirement in the Cingutar-AT& T Wireless Order and the 
statement in the Cingufar-NEATTOrder, we further analyze the competitive conditions in the 
marketplace to determine whether allow ing AT&T to reacquire spectrum licenses in these markets would 
be likely to cause any competitive harms or otherwise disserve the public interest, or, in contrast, whether 
allowing AT&T to reacquire this spectrum would serve the public interest. 

14. We find that changes in the competitive landscape during the past eight years since the 

Commission's divestiture condition in the Cingular-AT&T Wireless Order make it unlikely that there 
would be competitive harm if we allow AT&T to reacquire the broadband PCS licenses at issue from 
NEATT. Similarly, we find that the Commission’s “expectation” expressed in the Cingular-NEATT 
Order that these licenses would not be acquired by the primary' incumbents in the Arkansas markets is no 
longer applicable given these changes. 4 ^ Since the 2004 Cingidar-A T&T Wireless Order , total spectrum 
suitable and available for the prov ision of wireless telephony/broadband serv ices has increased 
considerably. In 2004, there was approximately 200 megahertz of suitable and available spectrum. 41 
Today, however, more than double that amount of spectrum is suitable and available for the provision of 
mobile wireless services. 44 Given its status as a primary incumbent, AT&T currently holds only limited 
(Continued from previous page) - 

not result in the acquisition of wireless business units and customers or change the number of firms in the market, 
we do not apply an initial screen based on the size of the post-transaction I leiTindahl-1 lirschman Index (“11111") of 
market concentration and the change in the HHI. 

1 In the AT&T-Quakomm Order , the Commission staled that it **may find it appropriate to reduce the amount of 
suitable SMR spectrum included in the screen." AT&l-Qualcomm Order. 26 FCC Red at 17607 1j 42. However, 
even if we were to make this adjustment to the spectrum screen. AT&T's total post-transaction spectrum holdings 
would still not trigger the screen in any of the markets. See AT&T-Qualcomm Order. 26 FC C Red at 17607 % 41 
(noting that under any version of the overall spectrum screen relatively few, or no, local markets are triggered for 
further competitive anabsis); AT&T-Verizon Wireless Order. 25 FCC Red at 3720-21 1[ 32: AT&T-Centennial 
Order , 24 FCC Red at 13935 «; 34; Verizon Wireless-ALLTEL Order . 23 FCC Red at 17468-69 41, 43. 

4(1 Of the five CMAs f 25 counties), in only two counties in CM A 326 (Arkansas 3 - Sharp) would AT&T have 78 
megahertz of total spectrum post-transaction. AT&T would hold in the other four CMAs, at the most, 73 megahertz 
of total spectrum post-transaction. A f& f 's maximum post-transaction spectrum holdings are below one-fourth of 
the total spectrum that is suitable and available in the near term for the prov ision of mobile telephony broadband 
services. 

41 Verizon Wireless holds 77-92 megahertz of spectrum. Sprint-Nextcl holds 46-113 megahertz, and T-Mobile holds 
30-60 megahertz of spectrum. Other firms that hold at least 20 megahertz of spectrum include Century Tel. Leap, 
and SpectrumCo AWS. 

" In light of the circumstances noted herein, the directions with respect to these licenses in our previous orders are 
hereb> modified to be consistent with the result we reach - approving the requested transfer of licenses from 
M Aff to AT&T. 


See AT&T-Cingulur Wireless Order. 19 FCC Red at 21560-61 *81. 

J4 I his includes cellular. PC'S, Specialized Mobile Radio ("SMR"). and 700 Ml Iz band spectrum, as well as AWS-1 
and Broadband Radio Service ("BRS") spectrum where available. 
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spectrum in these markets -43 megahertz of total spectrum in the markets involved in this transaction, 
including no PCS spectrum. AT&T currently uses 25 megahertz of cellular spectrum to serve its 
customer base for voice and 3G broadband service. 45 AT&T’s only other spectrum in these markets is 
slated for near-term uses - 6 megahertz of unpaired 700 MHz spectrum recently acquired from 
Qualcomm to be used for supplemental downlink, and 12 megahertz to be used to roll out its 4G LTE. iG 
AT&T, post-transaction, would hold no more than 78 megahertz of spectrum, which is in line with the 
spectrum holdings of the other nationwide prov iders in these markets. In addition, T-Mobile has 
significantly expanded its population and area coverage 47 and Sprint Nextel has also increased its 
coverage since 2Q04. 4 * Further, in one CMA, Leap has significant population coverage and has begun to 
provide coverage in tw o other markets. 4 ' 1 

15. In addition, the record reveals that NEATT made a good faith effort to find a buyer for 
these licenses for more than two years, and during this period, AT&T was the only company that made an 
offer to acquire this spectrum. 50 In the Applicants’ Public Interest Statement and the attached 
declarations,' 1 the Applicants provide details concerning NEATT’s good faith efforts to sell these 
spectrum assets to a variety of potential purchasers. 52 NEATT was unable to find a buyer, other than 
AT&T, that would offer to acquire its spectrum. 53 For the past eight years, NEATT has not been using 
the spectrum at issue to serve customers in these markets. 54 The most likely alternative to NEATT’s 
purchase agreement with AT&T in these markets would be to have this spectrum continue to lay fallow. 


See AT&T, AT&T Coverage Map. available at hlip://www.alt.convnet work/ (last visited Apr. 9. 2012). 

* See Aid T-Qualcomm Order. 19 FCC Red at 17593 *[ 14 (citing to the Applicants' Public Interest Statement 
regarding AT&T's use of Qualcomm's spectrum). See. eg. 4(J LTE Available in Washington. DC. Press Release, 
available at http://www.att.c 41 m gen'press-room?pid=2I937&cdvn=ne\vs&newsarticleid=332l5 (last visited Apr. 5. 
2012): AT&T to Roll Out 4G LTE in Dallas. Press Release, available at hUp://w\v\v.att.comgcn/press- 
room?pid=19876&cdvn=news&newsarticlcid=31957 (last visited Apr. 5. 2012) (stating that “AT&T plans to deliver 
4G LTE over 700 MHz. as well as 1700/2100 MHz AWS spectrum "). 

47 Commission analysis of American Roamer coverage maps. October 2011. and census block population data from 
the 2010 Census. See also T-Mobile. 7 -Mobile Coverage Map. available at hup:/www.i- 
niobilc.com coverage pec asp\ (last visited Apr. 9. 2012). 

4K Commission analysis of American Roamer coverage maps. October 2011. and census block population data from 

the 2010 Census. See also Sprint Nextel. Sprint Sextel Coverage .Map, available at 

http, /coverage.sprimpcs.com IMPACT.jsp/INTNAV-A fG HLiCov (last visited Apr. 9. 2012). 

49 Commission analysis of American Roamer coverage maps. October 2011. and census block population data from 
the 2010 Census. See also Leap, Leap (Cricket) Coverage Map , available at 
http://wwvv.myerickct.com/coverage/maps/broadband (last visited Apr. 9. 2012). 

^ See Public Interest Statement at 5-6: Application. Perc> L. Berger. Sr. Declaration at c * 3-6; Application. Brian 
I larvey Declaration at % 7. "fO]nly A I & I was willing to bid for the spectrum and to negotiate and enter into a 
definitive purchase agreement.** Application. Brian Harvey Declaration at % 8. 

51 The statements made in these declarations were "under penalty of perjury.** which is consistent with what is 
required under section 1.16 ol the Commission’s rules. See 47 CFR § 1.16. 

52 See Public Interest Statement at 5-6: Application. Percy L. Berger. Sr. Declaration at Uj 3-6. NEATT. through 
Falkenberg Capital, contacted over 25 entities, which included "major wireless operators, regional wireless 
operators, small market spectrum owners, and landlinc telecommunications companies with a presence in or near the 
area covered by NEATT’s licenses." Application. Brian Harvey Declaration at^l 7. 

53 Public Interest Statement at 5-6; Application. Percy I.. Berger. Sr. Declaration at 3-6: Application. Brian 
Harvey Declaration at ** 5-10. 

54 See Public Interest Statement at 4. 
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which we find would not be in the public interest. 5 " Based on our analysis and the discussion above, we 
find that AT&T's proposed acquisition of NEATT's broadband PCS licenses is unlikely to cause 
competitive or other public interest harms and it would serve the public interest to allow AT&T to 
reacquire the broadband PCS licenses at issue from NEATT to effectuate the transaction-specific public 
interest benefits that the Applicants claim will occur. 5 * 

B. Potential Public Interest Benefits 

16. In addition to assessing the potential competitive harms associated with the proposed 
AT&T-NEATT transact ion, we also consider whether the proposed assignment of spectrum is likely to 
generate verifiable, transaction-specific public interest benefits. 5 In doing so, we determine whether the 
proposed assignment would result in demonstrable and verifiable benefits to consumers that would not be 
pursued otherwise. 5 * 

17. The Applicants assert that the proposed assignment ‘w ill enable AT&T to achieve greater 
operational efficiencies and offer improved, more robust and advanced services to meet the needs of new' 
and existing subscribers.""' According to the Applicants, the additional spectrum sought in this 
transaction is necessary for AT&T to deploy new broadband service and continue to offer quality 
coverage in the affected markets. 60 The Applicants state that the spectrum proposed to be acquired in this 
transaction would make it possible for AT&T to deploy broadband UMTS services while maintaining or 
improving service quality on its GSM EDGE network. ' 1 

18. As noted above, the proposed transaction docs not present any competitive or other 
harms. As a result, we require a lesser showing of public interest benefits by the Applicants. In the end. 
we conclude, based on the record before us and as discussed above, that this transaction is likely to result 
in meaningful transaction-specific public interest benefits that support grant of the Commission's 
approval to the proposed transaction. 

C. Conclusion 

19. In conclusion, based on the record before us, we find that the Applicants have 
demonstrated that the assignment of these 13 broadband PCS licenses in five CM As in Arkansas from 
NEATT to AT&T would serve the public interest, convenience, and necessity. Accordingly, the 
Commission hereby grants the application. 

VI. ORDERING CLAUSES 

20. Accordingly, having reviewed the application and the record in this matter. IT IS 
ORDERED that, pursuant to sections 4(i) and (j). 309, 310(d) of the Communications Act of 1934, as 
amended, 47 U.S.C. $§ I54(i), (j), 309, 3 10(d). the application for assignment of 13 broadband PCS 


M A IT is not presently providing service to customer?* and therefore this proposed transaction would enable 
spectrum that has been lying fallow to be put to use in serving customers. See id. at 4. 

50 See id. at 2-3. 6. 

5 See. e . if A T-Oualcomm Order. I 1 ) ICC Red at 17622-23 ^81: A T& T l erizon Wireless Order . 25 FCC Red at 
8736 f 73: (insular- AT&T Wireless Order. 19 FCC Red at 2 1599 «! 201. 

* See. eg. AT&T- Qualcomm Order. 19 FCC Red at 17622-23 v 81: A T &/-/ erizon Wireless Order. 25 FCC Red at 
8736 • 73: C insular-AT&T Wireless Order. 19 FCC Red al 215991 201. 

5 ' Public Interest Statement at 2-3. 

Id. at 6. 

01 Id. at 6. 
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licenses in five CM As in Arkansas (Arkansas 3 - Sharp). CM A 327 (Arkansas 4 - Clay), CM A 328 
(Arkansas 5 - Cross), CMA 329 (Arkansas 6 - Cleburne), and CMA 330 (Arkansas 7 - Pope) from 
NEATT Wireless, LLC to New Cingular Wireless PCS, LLC, ULS File No. 0004352233. is GRANTED. 

21. IT IS FURTHER ORDERED that this Memorandum Opinion and Order SHALL BE 
EFFECTIVE upon release. Petitions for reconsideration under section 1.106 of the Commission’s rules, 
47 C.F.R. § 1.106. may be filed within thirty days of the date of public notice of this Memorandum 
Opinion and Order. 

FEDERAL COMMUNICATIONS COMMISSION 


Marlene H. Dortch 
Secretary 
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